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UNITED S1'l\TES DISTInCT COUHT 

El\STEHN Pl S'J'TUCT OF LOUI S Il\Nl\ 

SAVE OUR vlETLl\NDS, INC. ET. AL. SECTION t1A" 

J 
VS. No. 7S-3710 

I
' ... _.E~RLY J. RUSH I III. ET. AL. CIVIL ACTION 

No. 77-976 . fi::: TMU1ANY POLICE JURY 

:1JLIFFORO L. I\LEXI\NOEH, E'l'. AL. 

!~~ , 

CIVIL ACTION 

(CONSOLXD.h'rED t-mT'rERS) 

k 
o R D J:: 1{ 

I
~' IT IS llERE13Y ORDEHED, l\DJUDGED AND DECREED that defendt-:lnts' 

: : herein, E.n:r.-ly Hu~h 1 Distric·t Enginec;t", u. S. J\nny Corps of E~-
~' ~. '. ' I 

p(··~j1ineer£, Me", O.rlcans/DiGLr.ict i Clifford Alexunder f Scc~-etary of 

i,' 
I • 

I 
the Arm;{; Douglas Costle, Adrninistrntor of the Environm(mLa~ , 

! 

l>rotection Ageilcy ~ Lmd t.hc Bourd of Leveo Commi 5sioncrs of ~he 

Orleans Levee District, be, 
. 

~nd t.hey are h(~rC'by', ENJOINED from, 
! 
\ 

any further const.);,~llct.ion of the Chp-f }\'IQnt0ur Pass, Rigolets;, Nc~ 

Orleans East and Chalmette portions of the Lakepon1.:cha-rtra;in f 
I 

Louisitma il)ld' V i.cini ty Hu.:r.-ric;;ll)C Prot:.ect.i on Proj cct unt.il 

I 
s·Uc.h . time as this Cour.tshall hilvcbc(!l1. sat.isfictlth:atsucl1de-r 

- . . ..... . . " .' . ' .. '.' l , 

fendants·havo . .complied in full. vlith Tit_Ie 42, unit~d S1;:atcf.J ,. . I Cod! 
I 

Section 4.332 with respoct. to prcpar;:rfion dftitlcrrvi:r:Qnmont,l 

i.:mpactstat:cmentfor such prt>Jcct by JTlCc"tJ)sof a reV-iS) 6-ft o~th~ 
I 

A\l;~l~&t.,··;L:97;41J:'.tni1T . Envi i~onmen.tLil:' Itnpact, Sthtd}ll\.E?'rlt;:.;i'n:;;;~a::~!~~~~ wi tl 
Oepri t tr11e 11 t () fthcJ\::L~ m ~T rtcg bl ~\t.i 9.n11 05 ~2~ 507 p;C\ ri:lgr~iph7a:;;':'r:' 

- i 
ThG Court rCSC1-VCS the rightt.o' modify the injunction lord 

herein upon prop<zr motion of uny party_ 
'. 
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UNITED STl\TeS tn ~;THICT COUH'l' 

El\5'1'I~HN DISTTnCT OF LOUXSIl\Nl\ 

Sl\VEOUR hTEl'LANDS, INC. ET •. At •• SECTION "A" 

vs. No. 75-3710 

EARLY J. RUSH, III. ET. AL. CIVIL ACTION 

ST. TJ\M1·1l\NY POLICE JURY No. 77-976 

vs. CIVIL ACTION 

CLIFFORD L. ALEXANDER r E'l'. Al,. (CONSOLIDATED ~mTTERS) 

-------,.-~------ .. ------

SCIH1l\RTZ I ~. 

This matter is prosently before the Couit for deternlinQtion 

as t6 whcLher or not an injunction should i?suc rcstrajning' the 

Uhited s1:;atcs Army Corps of Engineers from proceeding \\tith 

C(!):.-t,{)..in portiorn~ of Lhc~ Lay.e PC)Jltchartrain,. Louisiann unc1 Vicinit.: 

HurricLlI1e Protection Pr()j(~ct, for the l~e;;lson Llltlt th(;~ Pinal En.~ 

stat(?s Codc,;Secti"tii-f4'33 2. In: >ildcr.teion, the Court must determine 

~hethcr or not certain "local assurnnccs n of finaDcialsupport 

for the project recpiv(-'d by the f(~(h"!ral government from the Boal.-c1 

of Levee Cbnunissioncrs of the Orleuns Levee DisL17ict (het:cinafter 

the Levee Board) ure in fnet legally .sufficient. 

St. Tan~any Pari~h Police Jury. Defendants are ~arly RU::.:;h I Distr 

Engineer, u.s. Arfuy Corps of Engineers, New Orleans DisLrict; eli 

Alexander, Secretary qf the Army; Douglas Costlc r Administrator 0 

the Environmental ... Protection Agency, and the l,cvee BO'l.rd through 

its President, buy LeMieux. 

Al thou!)}} the propo!;ed Lal}e Pontcha rtro in hurr iconc pl.-atactio 

project (hereinafter I.PHPP) consists of rnultiplc 'fcntureS, those 

Clt issue b(!fo~c tho C'Olll:t ilt this time' ~):'C limited to the Chulhl(.!t 

> 

<lnd New Orlc':lnsE':lf,L pOl-lions of t_hc pL:ln ilnd the propo::Jcd barrie 

structurc~s .:It Ch(~f 1'1enteur. Pass and the .Hirjolcl.s. Other ilSpcct;. 
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of thc.propqscd plan nave heen dismisRcd from this proceeding 

by order of court or st.ipulation of the parties. 

It is clear from the ovidcnce in thiscnse that the Final 

Envirbnmcntal Impact Stu~y for'the Lake Pontchartrain, Louisiana 

and Vicinity Hurricnnc Protection Projoct prepared by the United 

States Army Corps o[ Engineers dated nugust, 1974 does not comply 

wit~ the requirements of Title 43 Unitpd StatDs Codd, Section 433. 

~hich provides in pertinent part: 

"~he Congress authorizes and directs that, to the 
fullest extent: possib.lc! (1) the' policies, regnlations!, 
.and pu.blic lin'/s of the U'nited St.':lt.C~ shall be in­
terpreted and adminint.ered in accordnnce wiLh the poli­
cies set forth'in this chnptel:, <"lnu (2) «11 agencies of 
the Federal Government shall ---

" ... 

'itA) utilize a systematic, intcrdiscjp)i~ary 
approach \·.'llichwill insure t.he irlteqrated use. 
of the natural and social sciences and the 

.• environmcnlZll dc!:;ign o.Tt::;. in pl':lnnin~t Hnd in 
dc.cisiol1nHlki ng vlhi.ch may have an impuct on man t s 
environment.; 

."" " 

(W identify and develop m0thod~ and PTocedurcE t 

in consultil1..ion \,,'ith the Coune).l on Environlnc!nt:.al 
Quality er~Ltlb.l.i.sh~C] by subch.:~pt.~f!r II of this 
chapter, "lhie)) wi 11 il)f~Ul-e' "lhat.> presently n1)­
qunntif ied c'nv.i.l'onment:almncni t.i cs "uld val ues 
m~lybc given appropriiJte ·considcF8t:ion in decisiol1-
making along v,i.\. t.h (~COnOJil:ic and te'chnic':'l,l COn­

siderations; 

eel incl ude in every recommcJ1t1a"lion Ol~ report on 
pr(>[)osn) 5 for lcgisL't:i on .'1nc1 other major Federal 
l1ction~::; ~; iqni f ict2-l)) lly af fcct.in9 . t.he qua 1 i t.y of 
the human environment, a detailed statement by 
the rcsponsiblo of f'icial on --

(i) the environmental iHip~ct of the 
Pl:-opof.;cd ac.::"lion, 

(ii) any adverse environmental 
which cannot he nvoid0d should 
posal be implemented, 

effect.s 
the pro-

(iii) alternatives to thE~ propoGed action., 

(iv) the relationship beL\·.'(~(!n. l.ocnl short­
tCl")1l uscs of miln IS envi:r"onrncnt and the 
xnainten<l.l1cC! Llnd cnhanCCJn0nt 0·£ lon.g-term 
produc ti vi ty,. (utd 

tv) any irrcvcrsibl~ and irretrievable com­
m:i t.n\cn ls 0 f rC501.ll:"CCS \~'h j c:h \~'o\.lld bo i nvol ved 
in t.hc proposed .:lction should it be implcmcnLed. 

Prior to makitHJ '::In), c1f~Llil('d st.ntcl1l("·nt, the :r:-esponsir. 
Fcdcrnl off ici':ll shu.ll con~.;\llt. with .':IlHl oblain the 
comment.s oJ: any FcdC'rill i1qcncy \.Jhich hDG juri~;dictior 
by laH or ~;p(~cl~d. c):pc'rtir;c \· .. it..h respect to i"\l\y cn­
v.irontl"lcnt.:Jl lmp.:H.::t involved. Copies of such st<:ltcn\l:~1 

. " .~ ' __ "'MUM' 
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and the eomn)(!nts ~lnd ViCvlS of the appropriutc 
Federal., Stntc, and local ogcncic~, which arc 
authorized to develop tlnd enforce enviroJlment.al 
standards ,. shall be mt)c1e uvailDble t.O thb Prcsi­
de nt, t. h 0 Co \l n c i Ion En vir 0 n mt~ n t ill Qual i t y and 
to the public as provided by section 552 of Title. 
5, and ~ha].l accompany the proposnl through. the 
existing agency revi C ... ·, processc~;" . 

The opinion of this Court that the Final EnvironmentAl 

r;tatemen t (FB1S)· for the Lake Pon tchnrtro.in Burricrlne P roj oct 

is legally deficient in light of the aforementioned statute is - -
bused upon the fol] O\\'i1) 9 facts ""hieh \-,Iorc proved by a preponderilnc 

of the evidence at tiial of this m~tter. 

"J\cco:rding to the FEIS at page 1-3 I p(:!r.~graph 7 t.hrough page I 
, 

paJ:agraph 17 I the btlJ.xier·s1.:.ructur0S at Chef Nenteur Pass and the 

(7) The Chef l'knt~eur Pa Sf:; COl'nlJlex cons is ts of a 
gated control t;1.:.ruct.llr(~, il l1Hvi9at.:i on structl.lrC f re­
lated chnnnels, e<:trthen' closures at the Gulf. Intl"a-
coast . .:-.d h1 a t~c r\·.'<1Y (GI h'1'n and, t:h c~ Chef }·jcn teur Pass LiDd 
adjoining bar)-j(:~y JevQcs. Additionally, a small s~9mcnt. 

of the GIWW will be realincd southward of its existing 
location. 

P . 

. (8) '1'he qilt.(~d con t: 1::"01 structure and chnnnel '\d 11 be 
constructed vlC.~!:,t_ 'of thc"! Cll0f l'Jcnteur. Pass and sou·th of 
the presen~ GlhT\:. The . ~1i) tc'd. con~.rol ~tn .. lc:ture ";3-11, be 
..100 feet wlc.1e \,,'It.h i'\ 5111 elevat-_lon of -2~ fect .. B1Sht 
gate openings .46 feet Wjd0 will provide 9,200 squnra 
feet of opcnin<J bel 0\'1 elcvaLl.On 0 _ 'J'he op(~n~ngs \-"ill be 
closed by lowc)-infJ t:hc 1...",'0 gate s6.ct~ion:; in each of the 
eight gate l)(lY!; by me <.l1Hi of. a gZlntl"Y. crane. 'rhese gate 
sections ,.,') 11 bc~ stored in 0.ach STatL! buy. In the st.ored 
position,. t.he bottom of the gates \· .. ill be ut el(~vation 3 
fee t.. The ClPP):oc"'lC.:h ClHln))C 1 5 vd 11 f l'-:ll:C. at a 12. SO ang le 
hor i zon t.o 11y fron) the 40 () - f oo1~ .... 1 i d 1...11 [lt~ the> s t.ruct urc Lo 
a width of 700 feet. From thi~; point. ,<:l const<lnt chtlnnel 
width of 700 f(~ct: will bc> maintull)ed. The channel bottom 

. ,",,' .i II s 10 pelon 1 0 ( 1" 0 rn the s t rue t: \l :t' e to a d (,~ P tho f ' 4 0 fcc t 
from "'''hich point a con~tiint. cha.nncJ depth of 40 feet v,till 
be ITInintaincd. A C10~,\lrc~ d<'lIn will be locilted in th{~ pn~5cnt 
Chef Nen tCl.lr.P(l~!~ ch~nnc 1 <And at t\\'o 1 oea tions' along the 
ex i s tin 9 G J ",TN. 

( 9 ) The C h (' r r·h'!n t cur T' ass n a " i 9 at ion c <.1 n Cl 1 "d 11 run 
from v)est. elf the JJLll;c Horgnc opcninq of the exist) nu chunncl 
Lo Lhc. Chc!f McntC'tlT..· Pel!:;.!:; chnJ)nc) near the LEd.J n.ailrp~d 
bridCjc. The clpp.ro.3ch ch':1nl)(~1 '''ill be .l2S feet ..... 'ide,. The 
n i\ vi 9 ZI t :i 0 rl S t.t' \ 1 C t. U l' e y,' ill be H 1 fee L \,1 j de \,.t i t h the Dill Ll t 
-16 nH?<:'111 lo\o.,'9U1f (TH.l.q.). SectorqilLcf; \\,.111 bo \.l~:;ed bt.~­
CLlU!"iC of rC\lCl~~C~ head condi tion~; (~Ind [;0 Ul<.;sLruclu'r:c CilTl 

be convc.T:'letl La n lock in Lhe future j f IH'ec1ed. 'l'))("!~; truc­
turc will con!;i~;l or tl concrete ~l;\L(j. b,lY on tilllbcY- pilinrJ!~, 
flC\nl~cc1 byf.1oodH.:Ills. The t.op of Lhe (Jute bay .::tncl tlood-
W (lll s will be a .t c..~ Ie v ,l t i () 11 14. 0 fee t . 

r' -·;::;;,-'''-:~·7-'·;~;':~ 
j .. 1,' \.:, • '," '. ''1.,.\ 
~ ! 'I .' •• : \,:'. 

*.'..... ' .. ,.,:'. .. .. :: .:'. '; 

~ - ~~. :' ~ ~ .. ~,:<C·:, "I, :. 

~.,-G-; r·.·~.~"~~~~. ___ =_.~~~~~~~~~~~~~~~~~~~~~~~~~:~i~~ 
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(10) 1\][;0 included in the Ch(i~[ 1·1entcur ·P;:n:;s Complex 
is the red (J<;::Cl Cion of the c;n·,'1'; to tho south of i ts e)~ist­
in 9 10 ca t i: 0 n . B ,1 r rip r 1 e v (~e s \-oT i 11 b (~ con s t r 1.l etc d to ad­
join the Ch e f "1('[1 h~ur Pus~:; COtl1[> 1 ex !-:; t: rue lure s t.o each 
other and to tJ")(~ US Highv.·£.\y 90 (~rn.bZl.nkinunt \,,'hich tliso ~'0.rvc 
a~ portions of the ba.rr.ier levee. Thr~ protection levee' 
vli1l be at an clcvuLion of. 11. () feet ac1jllcent to ,;')nd in 
between the' s t.ruct lJres a'n{1 VIi 11 be a 1.:. aD e lc~va t ion of 
9.0 fe,(~t ('J,l aLlier loct1tion5. 'rhis elevation 'of 9 feet 
will allow flood surge'ovortopping for a short periOd 
dur ing a hurl.' i (;f.ln(~, but th i S overtoppi nl] wi 11 not 51 g­
nificLln t ly iJ f feeL the 'v'latcrc levu t.' on of Lake Pontci1art.l."ai 

,and affect the func1.:.;ion oithe barrier system. 

ell) The HigolC'ts Comph~'x wi 11. be located south of 
the US HighHay 90 bridge. It will consist of a gatf;!d 
control sLruclllrC' and a closure dClm' in the pre!:.:ent 
Rigolots channel, a nuvigdtion channe.l and lock east of tho 
natural channel; tinct adjoining bttrrier levees. 

(12) 'l'he qatcd por.tion of the control str\lcturc wil.l 
be 800 feet 1009 and 50 f~ct,wjdc wjth a sill depth of 
-30 feet. There will ~e 16 gate bays each 46 feet wide. 
~ach bay Hil,1 havp three verticB.l lift steel gates \\'hich 
will bcrnised and lowered by an overhead gantry ~rane. 

(13) The 'approach channel to 1:'.he control structure 
will hav(~ an 800-foot hOLtom ,.,.,idLh and a d(~pth of -30 
feet at. the stn.lc'ture. sill. On the qulf side r the channel 
will slope downwa.rd from the structun) along a 1 on 10 
slope t.o a depth of - 3S feet and rcnwin leve 1 for a dis t<:J.n( 
of 100 feeL, l.hl?l)CC'! slope upward .:tlonq a 1 on 10 slope to 
a depth of -30 feet and continue at thi s elcvat.ion iO,r 2 (9( 
feet, thence slope upward on a 1 011 10 slope 1.'.0 the existir 
channel bot:.t:om. On the Lake GidC:~, the chLlnne) bottom ""ill 
slope downward frOm the struQture alonQ Q 1 on 10 slope to 
a depth of -35 f80t and remain level for a distance of 100 
'Feet, thence sl000 upward on a Ion 10 Slope to a dGpth of 
-30 feet and cDnt:inuc at this elevation for 2,300 feel, 
thence slope \1F)\~;a.t·d on a 1 on 10 slor>'c to the existing 
channel bottom. The channa.l sidQS will s16pe 1 on 3 from 
the bottom of the channel to thc;surf.acc of the ground. 

(14) The closure d.;lTn ... :ill be located adj.a.cent. t:o the 
€ast and wes.t. si<1(~!:..; of ·t.he cont.rol structure. It will 
consist of a western cmb<:ln}:ment 710 feet long and an. caste.t 
emban}~lllcnt, 3 r9(iS feet long. The crest. elevation will be 
at 14.0 feet. 

(15) A nav.igation carHll and lock wi 11 be const,ructcd Q<:1 

of the closure dilm. The lock \-,li11 be 110 f co t. v.'id e Vol i t.h 8e 
feet nS':lble chi'lInbcr length. . The lock wi 11 b~ provided \,'i th 

, sec tor go l e s wit. h s i 11 e Ie va t i on 'il t - 14 • 0 fcc t ( -1 3 . 2 fee t 
tn.l.g.) • .... 

(16) The proposed lev0c network south of tho Rigolats 
con~;j.sL~; of 2.4 Jnil(~s of hiql)\~lc')y lev(~e and 0.4 mile of con­
necting ) (!v(!c. The levee system wi 11 utili ze the existing 
el11b<1nklllC'nt: of ',US lIigh,,,ay 90, whCJ'(:! it:.~ 0l:'ndc is cql.Yillc.')r 

qreator t.lwn 9 ((?(!t. hfJd.ch if; !)OJilQ 3.3 milds .... '('st of t.he 
exi~.jtin9 bric1(,Jc crossin9 at The H.iqolct.s. Fr.om thiB point, 
90in9 Oi)st~r the levee \",i13 be) cOTl!';Lructcd on the southc)!"n 
~i(le llntl pLirillleJ. to the ex.istin~1 hi9h\·,f~\y cmbunkmcn:t: und 
will torminate ,It t.he in,lt...·.rSL'ctloll of the connecting lov(!Q 

, , 



,.; 

f 

;, q 

.. :' 
.' "-~ 

-5-

between the hiqhHay embankment ,and the closDre dnm. 
The. controlling elevation of the levee system is 9.0 
.feet. 

(17) The leveQ network north of The Rigolets con­
sists of 0.2 mile of levee Dct\'}(:>cn tlh? clo0ure dDTIi 
and novigation lock and 1. H miles of lcve(~· extending 
north of the lc)ck to US High,·w.y, 9 Oat J\pple Pic n.idge. 

In section 3 of the FEIS, tiThe Probuble. Impact of the Prof 

Action on the Environment," it is indicated that model testing 

of the pl\1n was cilrrif~d out at the United Stf.'ltf?S Anny Engineer 

~latcrvlays Experiment Station \~'hich indicated among ol:her thing~ 

~{hat the effects of the proposed hurricane surge control stru· 

tures in Ch~f Mentcur and Rigolcts paBsoson both salinities 

and tidal heights would be !H~gligiblc. II The 1'£15 indicClt-cs th 

impact on mar~ne lif~ in the Lake would not b~ d01eterious and 

that the loss of marsh area resulting from const-ruction. of lev 

in some v,7etlnnds iJ.rCLlS and subsequent \..n~bLl.nizntion ""QuId not (; 

tensivcly decroase the secondary productivity of the lake. 

In sununary the F'EIS presents a detailed plan for hurrienr 

protection which, upon r0Dding of the FElS, nppcars to.closel) 

approximate natur0.l conditions in the areas t;lnd accordingly hi: 

lit.tlc <J.dv.ersc impact on t.he L-u:ca env:ironmcnt. Unfortunately 

testimony at tria) revenls that t.hc pict.ure of the project pa 

in the FElS was noL in "fact a tested conclusion but a hope by 

~ersons p.lanning the projc;!ct t.htlt i t co\..)1~1 in felet be constru 

so as to meet the environment_al objec:ti vcs set ou.t. in the FEl 

r-lore crucially, t:he PElS failsabsolut(!Iy to aver in ClnyWtxy 

qu.Qstibnswl1ich the Gorp!3 had at_the t.ime ofthc FEXS' us' to ~ 

P6 ~gfbl"e ~:laV C 1: 5ccffc ct s 0 f.thep'1~ 0 j db to. s pi a nl1'ed .. 

'J'h~ model studies r{:~f(!rrcd to in the 19711' FEIS were (lon! 

in 19&2 at the Wotc~ways Expcrimant Stalion eWES) in vicksbu 

However, these tc~~ts ..... 'crc not mnde on a model of Lhc- project 

describau' in the VEIS. InsLcad the mode) utilized tho orig~ 

design proposed for the barrier struc:t\.J;t-(:s (P1M) 1) which pl 

such structures in man-Inadc :land cuts. SubscquunLly~ but pI 

to th.o iSGunncc of the FElS, 
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~ac~:thc bnrricr structures.in the natural P~SSQS ~s cot out 

~O FEIS (Plan 2). The effect of· t.he chango. in the plLlcpmcnt 

':c barrier structures considerably modified the e££ect bn 
, 

~arrier structures on the'waters of the p~sses. Hov>'C~vcr, the 

that the model siudics relied upon were based up6n a s~g­
! 

, I 

:~antly different plan' is not disclo~.5cd in the PElS. i 

In 1973 the Corps', through Jerome C. BClehr, Chief t En91incering 
, , 

:.ion, New Orleans Divisiori , rcqllc!::;t.cd further model st.udies. 

document rcqucst:ing such studi(2)5 (E.xhibit P30) under dbte'of 

:ler 5 ~ 1973, 1>1r. Baehr indicLlt.ed that: 

"D~ring prepDrLltion of the dct~iled design memorandum 
f the.contracting ArchiLccL-EnginGcr, the ~rchit.ect­

Engineer's rQprcscntative expressed Concern thut the I 
hydraulic reg irnc JniJy have changed signi f i caht,ly becClusi2 
t.bc!ir gradually varied flo\ol hydr~uli(; studies in(1;ical.etl 
a si-gnificant reduction in discharge; on U)C order of pO 
to 40 percent, v,'ould occur aft.or ·installLltion of the b'o.."l.rl':ier 
structur-es. Subr.;equent hydraulic :-;tudie:s by the New O~leilns 
District indiccd,-.cd tJlclt- .1,:.his ""o5 tho case, a.lthotl9h U11'2 
magnitude of ·the head lossQS ilnc1 discharsres through the 
relocated str0cture were dependent Oh the hydraulic pa~Ll­
meters u~sWJl(~d to c\pply to 1:.hc structure:. A review of! 
results of i;J1L' undist,orted scale modGl test::.;, COllduclcd at 
viES in connection wi th the HydrClu] ic Hodel lnvcst.j giJ tipn 
entitled "Effect.s 0)) Lokc Pont.chilrtl'ain, La. of 1Jlll.TicaJ1c 
Surge Control Structures nnd Mi~sissippi Riv0r-Gulf Ou~let 
- '\anncl ," da ted Hovc'mbf'~r 1963, inc1ic<l ted t.h.c\ t hOud lost.<:;es 
here signi.ficant.Iy smal] er for the or.iqinally def;igned~ st,ruc­
ture thuI1 tho analytical cowputRtions indicuted for the S<:1me 
discharqe>s. in t.ht: r~)oc~t:.cc1 und rec1e5iqncd sL.ructurc. A.ddi~ 
tiona.l ~lnalyt.ical computations Here rnaclc sUbst.it.utin'g the 
originally de:::.;ignc-!d gt):"\1ct\lr(? :in lhe' new location' and com­
puting 10!::; SCS for U10 s2rne' di schaJ:g(~s • The hL>ac1 losses 
were less thun those for the redesigned structure hut ~til1 
significLll1tly gr0a'tcr than t.he 1: 100 undistorted scale 
model tests indicat.ed thc-!y would be." 

8<lehr concluded that: 

"In vie\-, of the>: f(1Y-1-oaching and adverse consequencl2sJ)'~li:c,h 
m~ght resu 1 t . if iln inuth~q\l[l te hurr iCLlne control strucU.lye 
is constructed under tlli 5 project, 'it is imperativQ t.hat 
Cln ad~qu<lle hydr.::\Ulic design be dcte:rmin(~c1 to f;<jfc<Ju~rd the 
environnlent of L':lkC'~ Pont,cll."lrt.rClin and Dorqne. The eni-
gin (2) f2 r i n 9 21 11. d des i 9 non the r:; t. rue t u r Gis i;l an il d V ~1I 1 C C.' IJ 
phase but only a limited utnount of iHJc1i tional , .. Tor}~ can: be 
a.ccomplish~d prior Lot.hctr('::~olution of t-hi!:; problem. 'There­
fore, it is roquC'st,(>d t.hill 2luthority be grDntc!dt.hc Net.,r Orlc(1115 
Dis tr i c t ':lnd \\T':1 t c rh'il y r, E>~pc l' inIon t S td l i OJ) to con.5 t r uctJ ilnd 
test. u hyd:t'~lllic mode] of the RilJolots conlrol stn,lct.ll~C Dna 
closure: clam. Funds are aVil i 1 ab 1 c under. the proj C.ct ," : 

I 

'rhp- studies. requested by the! D.:]chr report .... 'ere llnd(':rt~f~cn by 

(~orps • 'rhey were ongoing at th,c' time of the is~.;unncc 01: the FEIS 



1 
I 
I 

i 
1 
,I 
I 

1 

1 
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~nd ware not completed' until 1976. 1I0\'lever ~ nGi ther thoir I 
existence nor thcundcrlying problem giving rise to them ate 

even suggc~tcd in any place'in lho PElS. I 
I 

It ~s further clear from the testimony that the corps!did 
1 

not, as required by 42 U.S.C. §4332, actuallY utiliz,eiln inter-
i 

c;1iscipllnary appr,o,Llch, to tho fonnulation bf,the'.impactsta~eiT1eJ 
I , 

The, Corps relied uppnc()l)strltation with ono hyiLrolo9'y/mari~e 
I 
I 

hiologycxpcrt, Dr. Gorddtr Gunter. The totnlity of the Corps' 
I 

, stibmission of the mattc~ to Dr. Gunter was by means of perijaps , ' 
, ! 

few as one conversation with Dr. Gunter in Wllich he was as~ed : 
I 

a structure altering neither salinity nor volume more thanllO% 

would have adverse effect on the lake and the marine life in'i1 
! 

Given this hypothct, D:t:'. Gunter concluded ,t.hat the project: l\OlOU~ 

not be h~rmful or have significant cffec~. Dr. Gunter was\nev( 
I 
I 

reguestcd to subtni t a wri tt.en report and cl'ccordingly did n6t. 
I 
I , 

was not: requested to revie'v,' the BIS :i n ei ther its draft or I 
I 
I 

I 
its final form. 

Glen Huntz of the Corps of Engineers ",Iaf; a coordinatot 
1 
I 

for thc! EIS. Durin9 the formulation of the EIS he expres&cd t 
. \ 

statements inlhe r 
, I his superiors that he h~d rcserviltion about 

I 

to the effect that the barriers at the Chef and the R;i.golct. s 
! 

would not affect certain environrncntnl characterist.ics of the 
i 

area# it being Mr. Muntz's opinion that ~t that stage thQ ~tatt 
\ 

ment shoul d more prop8rly have been ., should not t
• rather t"h~n "\ 

i 
: 

not" affect. I 
I 
I 

HO\.;cver, such reservat.ion is not. hint.ed in t.he PElS apd ix 
I 

fact at page lIl-3, par.il9rilph 5, longuage of Dr. Nuntz wasl in : 
\ 
I 

altered by the fr8mCl."S of the EIS., D1.-. 1>1untz ;indicated thht "( 
I 

ganisms which utilize detritus .... til1 1 - . hi" (ccrcase 1n num~crs ... ~ . 

not f;uggest that,' as the FE1S states, 

be cxt(~nsivc." 

1\J. t.hough the FEI S ;,c fer s to lTIilny 

" 
! ' 

but: this loss "",Ii 11 1 
I 

I 
eJ)9in(~(~rin<J studies,1 it: ( 

I 
I 

of _ t hc( r'cTa't(;!dtli sdl.plh 
, I 
! 
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In muny Cilses in format:ion relied upon by the Corps to SUpport 

conclusions was not even obtained in written form. 

Section 4332 requirc~; Lhilt there be consult.<1tion by the 

dJ.-afting Ligency wi th othel- ag0ncieswi th special eXpel-tisa ill 

a~en addressed or some jurisdiction over it. Xn the i'nsta.nt 

the! Corps s.],)Pll.ld have cons-ulted clo,s:cly '~'ith thetJ.S. F'ish.an 

'l'he test.:imony r.cV0.1.1s tIliJt ul LhotlC]h there 

communication v1i th that agency, it ,·:as infrequent and lJ.nprodu 

The t~sti~ony reveals serious gucstionsns to the adoqua 

of cost-benefit analysis of the plan. Certain economic benef. 

were assigned to the plan resulting from the conclusion that . 

constrtlction, of levees in certain mar.sh 'en"cas would allow urb, 

tion in those areas. However, many of these c:u.:leas huve been ( 

nnted as h'etlands s\.~bjocL to considerable limitation ~s to uS( 

This considerable ddcreti~e in the possibility of urbanization 

not reflect.ed in th8 economic benefit.s a~sj yncd to the plan. 

Corps economist requested thnt tbe matter be restudied, howeve 

such restudy h~lS, not COllie about. 

Finnlly, in light of the problclIls of \,;hi ell' the Corps \,1(:lS 

aware with respect to the possibility of significantly decreas 

evidence of the c:>:plorat.ioh and eva] uation of allernat.:.iv-c'plQn 

as required. 

The Court is furlher of the opinion t.hat. it has jurisdict 

over the dcfen~ant Board of Levee Corunissioners of the Orleans 

Levee District:. which cnti t.y is d p(~:r:-tncl." ""i th thc f'cderill Gove: 

men t in the hurri.cahc prot_cetion proj ect.: a t i~sue- hcrei n. N~TTWI 

I neli vi d ua 1 Mam.bo r S 0 f the Sat) l\.nt:onio ConsC'rviltion Society vs. 
. .~ ---" - .. " -- ---'" --.------ .. -~-~.- --- ......... _." ...... -_. 

Th'?.....1'_c:::?~()S Hi~{}~\:'_.:ly Depi~E_~!ncnt::.. 446 F.2d 1013 (!:"dJl Cir. 1971). 

The Court is of tIle opinion t.hLltthc evJ,dencc iJddl,lccd in 

connecti on '\-.' i th til e 9 i v in9 by the Levee lJo~l.:t·<1 0:[ tI loc i;ll i;:l.S s ur af 

rC9Ll,nling its c';lp\.lbiJjty 'to perform ,Y.'LI~j not: !;uffli.eicnt to the', 

tent contcmpI<:lt;.cc.l by Section 221 of Public Lm." 91-011 {42 U.S.c 

hT]11 J.(~ the COUJ:,t doc~; noL octcl"Jnj ne hereby wh~lhcr 

. ~i :.;, '~': .. - .. '; _~ ' .. ",r 
.~'.' . '~~~~,~ 



: ~ 

.' ~ 

\ 

the reasons previotisJy stated) to the Court's i~fiuancb of an 

injunction in thiG case.. . I 
The Corps urges that a:; of December, 1977, dcsig'p changes 

. I 

to the proposed barriers have beeri devised Which will:approxima 
! 

I 

the environmental conditions set out in the rEIS. hlhl1e the 

Court is of the opinion 'that any agency has not only ~he right 
\ 

but the duty to continually revise and improve its plbns, such 

i 
revision subject to th~ FElS in this caGe does not:. cure the dcf 

\ in ,thClt document. \ 
. i 

The purpose, among other things, 6fan environme~tal impac 

stu~y is to 01101'" int-crested parties adQgtlatc and acc~ra'tc infc 

mation by Wllich to as~ess the merits and demerits of l proposc~ 
I 

plan. It must and should reflect tiny concerns Hhich 1hO p'lu~nj 

: agency has ahol1 t t.he PJ.'oj oct uS ,\-,tell,lis the advan t.agc!:i of it. 
I 

Xt is clca:e th(Jt, the EIS in this caso \,.'as based tipon a deE 

WhiC~ had not been adequately.tested and co~tainB'dat~ which 0' 

tChsl..bly pcrtalns t.o sllch desl~,Jn ",h).ell ,','aG .l..n fact tho result c 
. I 

I 
testing of another significantly di.fferont placemont df the b<ll 

I'~~~~;;' '1"'llonii!fj;&iUhHtJjjjGl1ilbt~~'~~J;;;;;a.iJ£<! ::::k:bil. IfQ4 

, \~. 

'I .. ~ 
,.10 ~'. 

i' 
\. V:. :i ' , . 

'-_.--, .. _ .. _---,. 

. .". 
, .' .' 

.) "",'. ';f 

. ... 
'.'" 

';'1' 
• '. I. .: 

' ...... ........ ~ .... j ..... _ ...................... ,.)'" ... ,. ... ~.,~ 
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For the forcgoins reDE,OnS it is the opinion 0[' tho court 

that plairltiffs herein have demonstrated that they, and in fact 

all persons in this area, will b~ irreparably harmed if the 

barrier project based upon t)lG Augustr 1974 FElS is allowed to 

'continua. As the ehB lmet tc and 'l~e\·.l' orleans East portions of 

such project are not separuble piJrts of such plan, they too 

should be e~joined pending rev{sion of thG impact statement to 

cnform "lith t.he Gtatut".ory dictat.(!s. 

Accordingly, it is ordered t.htlt defendants horoin be enjlJi 

from further construct-ion of the burrier structures and associ;:! 

structures at Chef.' l·jcntcur PuSS and the HiS}olets, and the' Nc\'" Q 

East. and Chillinette port.:tons of the Lake Pontchurtruin- llur:rican~ 

Protection P1Dn l.wt'.il such t:imc as they shilll hilve complied H:it 

Department: o:f the- Anny Regula 1.:ion No. 110 5~· 2- 50 7 Pnr~g:rD.ph 7 a 

with regard to revision of the cnvironmentlll impact statement 

regarding this-project. 

The fen-egoing opinion should in no \~Iay be construed (.IS prc; 

eluding the l,i:d~e Pontchnr1.:rnin projc,'c:t HD proposed or :.r:'eflectil~ 

its advisability in any lllanner. 
-] 

'l'he Cour1~f£; opil)l.on is limite9 

strictly to the finding that the. cllvironment()l impacL sttltemen~ 

of AUg\.lS"l:1' 1974 for 1.:his project \'It'lS 1:egl!al~i i:naddtlibB'Ee. Upon! 

compliance vii t.h the law "Ji th regard to t.~)!? impa.c1.: s to. tement tl'd. 

injunction \ViII be di eso1 ved and iuny hurl" icnne plt\n thus propc1 

presented will·be allowed to proceed. 

NcwOrlC:!ans, Louisiana, 1.:hi5 30th d.:tyoL December, 1977. 

-----------

.,' tWHM'fI!U iiW .. C '. 








