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UNITFD STATES bISTRICT LOURT
S oy
FASTLhN DIuTRICT OF LOUISTANA 7
- // -
'SAVE OUR WETLANDS, INC. ET. ADL. - .~ SECTION "A"
vSs. ) | ' | No. 75-3710
EARLY J. RUSH, III. ET. AL. - CIVIL ACTION
¥ET. TAMMANY POLICE JURY ‘ No. 77-976
CIVII, ACTION
SCLIFFORD L. ALEXANDER, ET. AL. | (CONSOLIDATED MATTERS)

. ORDER

IT X5 HEREBY ORDRERED, ADJUDGED AND DECREED that defcndants;

‘i herein, *ar]y Rush, District Engin@er U.S. Nrmy Corps of Lh“

=
wglneers, New Orlcdnc/ngtrch, Clifford Alexander, Sccre tary of

the Axrmy; Douglas Costle, Admlnl trator of the Env1ronmcntai

Protection Agency; and the Board of Levee Commigssioners of the
Orleans Levee District{ be, and they are hoereby, ENJOINED from

any further construction o£ the Chef Menteur Pass, thOlPta, Ncg

- Orleans East and Chalmette portions of the.Lake*antchdﬁtrain,
: i

Louisiana and‘Vicinity Hurricance Protection Projecct until |

|
such Lime as. this Court~shall havé been "atisfied%thatﬁsucﬁwdej
fendants have complned Ans full with Title 42, " United" qtateq Co%
Bection 4332 with respoct to prcparutlon of ran” cnv1rmnmontql |
lmpﬂct'statement‘for vuch~p1033ct~by‘means ‘of a»rev1 Ton' of the

Avngust, k3P4 Final’ Env:xonmontdl Impact SLatument_ w

Department of the Army Regulation® 110J"2 507 Paragy ph 7a‘;@
The.Court rescrﬁes thc yight to‘moqify the‘injunction;ordd
héreln upon proer motion of any party. 'i
New Orlcans, Louisiana, this 30Lh dny of Dcceomber, 1977

A DY

ONLCIED STATLS DluﬂRiCﬂ JUQ




S TIORGOS 1.
UNITED STATES D1STRICT COURT

ENSTERN DISTRICT OF LOUISINANA

SAVE OUR WETLANDS(.INC. ET. AlL. SECTION "“A" .

Vs, No. 75-3710

EARLY J. RUSH, III. ET. AL. CIVIL ACTION

ST. TAMMANY POLICE JURY No. 77-976

vs. : 'CIVIL ACTION

CLIFFORD L. ALEXANDER, ET. AL. {CONSOLIDATED MATTERS)

SCHWARTZ, J.

) This mattexy is presently before the Court for determination
as to whether or not an injuncﬁiOn should issue restréining'the
United States Army Corps of Engincers from proceeding with

certain portions of the Lake Pontchartrain, Louisiana and Vicinit

Hurricane I'rotection Project, for the reason that the Final En-

virohnental Impact Statchent preparced by the Corps in . dugusit;,

ails to comply with the reguirements of Title 43, United

States Code, Section 4332, Iﬁﬁéd&ifﬁhﬁ,fthe Court must determine

wﬁethgr or not certain_flocai assurances” of financial support
for the project received by the federal government from the Board
of Levee COmmissidnCrs of the Orleans Levee pisprict (hereinafter
the LeVee‘BQard):éfé in fact'légally'sufficigﬁ?é

Plaintiffsviﬁ’these éonsolidﬁtedrcases aré’Savé Our Wetlands
Inc. (SOWL), the Clio Sportmans's League, Raymond Mix, ahd the
St. Tammany Pathh'Police Jury. Defendants are ﬁérly Rush, Dist
Engineer,:U.S. Army Corps of Engineers, Ncw.Orleans District; Cli
Alexander, Secretarj of the Army; Douglas Costle, Administrator o
the anirohmcntalkProﬁthioh_Agency, and the Levée Board thfough
its Prcsidcﬁt, Guy LeMieux. |

Althougﬁ the proposced Lake Pontéhartraih hurricanc proﬁéctio
projecct (hcrcinéftcr LPﬁPP) consists of multiplc feature5, those
at issue before the Court at this timc'afc limited to the Chalmet

and New Orlecans East portions of the plan and the proposed barrie

S structures at Chef Menteur Pass and the Rigolets. Other aspects

4
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of thcfpropqsod plan-navc been dismiést from this'procceding
5y‘ordér of court or stibuiationvof tﬁo parties

It is clear from the evidence in thisicase that the Finél
- Environmental Impact Study for'the Lake Pontchartrain, Louisiana
and Vicinity Hurricane Protection Project prepared by the United
States Army Corps of Engineers datea August,>1974'does not comply
‘with the reqqiremcnts‘of Title 43 United Statos Code, Section 433
'which provides in pertinent part:

"The Congress authorizes and directs that, to the
fullest extent possible: (1) the policies, regulations,
and public laws of the United States shall be in-
terpreted and admnnlrtgrcd in accordance with the poli-

¢cies set forth in this chapter, and (2) all agencies of
the Federal Government shall —-—- '

“{A) utilize a systematic, interdisciplinary
approach which will insure the integrated use.

- of the natural and social sciences and the

<o environmental design arts in planning and in
decisionmaking which may have an impact on man's
environment: ' :

(B) identify and develop methods and procedurces,

in consultation with the Council on Environmental
Puality established by subchaptexr I1 of this
chapter, which will  insure that. presently un-
Cguantified environmental amcenitics and values

may .be given appropriate consideration in decision-
naking alonyg with cconomie and technical con-
plderations; : '

(C) include in every recommendation ol report on
proposals for legislation and othexr major Federal
actions significantly affecting the gquality of
the human environment, a dotdxled statement by
the rcgpun%1blo official on —-

(i} tho OHV110anntal 1mpact of the
pro po cd action, :

(ii) any adverse environmental effects
which cannot be aveoided should the pro-
posal be implemented,

(iii) alternatives to the proposed action,

{iv) the relationship between local short-
term uses of man's enviryonment and the
maintenance and enhancement of long-term
productivity, and

(v) any irrecversible and irretrievable com-
mitnents of resources which would bo involved
in the proposced actlon should it be implemented.

Prior to making any datallo Jtatomont the rosponsik
. Federal official shall consult w1Lh_and obtain the

comments of any ¥ederal agencey which has jurisdictior
by law or specioal expertise wilh respect to any on-

vironmental impact involved. Copics of such statemer
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and thce comments and views of the appropriate .
Federal, Statce, and local agencies, which arc
authorized to develop and enforce cnvironmental
standards, shall be made available to the Presi-
dent, the Council on Environmental Quality and
“to the public as provided by section 552 of Title
5., and shall accompany the proposal through. the
existing agendy review processes;" - '

The opinicn _of this Court that the Final Environmegﬁﬁl.lﬁﬁ&az?

F

Statement (FEIS) forx the Lake Pontchartrain'ﬂurriéane Project

is legally deficient in light’of'thc aforementioned statute is

QP—

based upon the fol]owing'facts which wére'proved by a preponderanc

[N N Y SR |

Hf the evidence at trial of this matter.

According to the FEIS at page 1-3, paragraph 7 through page 1

naragraph 17, the barxrier -structures at Chef Menteuxy Pass and the

T
i ot a1

Rigolet§~will be designed as follows:

{(7) The Chef Menteur Pass Complex consists of a
gated control structure, a navigation structure, re-
lated channels, earthen closures at the Guli Intra-
coastal Waterway (GIWW) and. the Chef Menteur Pass and
adjoining barrier levecs. Additionally, a small segment
of the GIWW will be realincd southward of its existing
location. ' ' ' : !

. b._

(8) The gated control structure and channel will be
constructed west of the Chef Menteur Pass and south of
the present GIWW. The gated control structure will he

400 feet wide witlh a $ill elevation of ~25 fect. ight

‘gate openings 46 feot widoe will provide 9,200 square

feet of opoening below clevation 0. The openings will be
closed by lowering the two gate sections in each of the
cight gate bays by means of a gantry crane. These gate
sections will be stored in cach gate bay. In the stored
position, the bottom of the gates will be at}elevation 3
feet. The approach channels will flare at a 12.5°9 angle
horizontally from the 400-foot width at the structurce to

a width of 700 fcet. From this point a constant channel
width of 700 feet will be maintained. The channel bottom
‘will slope ) on 10 from the structure to a depth of 40 feot
from which point a constant channel depth of 40 feet will
be maintained. A closure dam will be located in the present
Chef Menteur Pass channel and at two locations: along the
existing GIWW. : '

{9) The Chef Menteur Pass navigation canal will run
from west of the Lake Borgne opening of the existing channel
to the Chef Menteur Pass channel ncecay the L&Ww Rallroad ‘
bridge. The approach channel will be 125 feet wide. The
navigation structure will be 84 foet wide with the 5111 at
-16 mean low gulf (m.l.g.). Sector gates will be uscd be-
cause of roeverse head conditions and so the structurae can
be converted to a lock in the future 3f necded.  The struc-
ture will consist of a conerete aste. bay on timber pilings,
flanked by {loodwalls. The top of the gate bay and flood-
walls will be at clevation 14.0 feot.
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{10) NAlso included in the Chef Mentour IPacs
is the relocation of the GINWW to the south of its exist-
ing location. Barrier levees will boe constructaod to ad-
join the Chef Menteour Pass Complex structures to cach
other and to the US Highway 90 embankment which also serve
as portions of the barrier levec. The protection leve
will be at an cleovation of 14.0 feet adjacent to and in
between the structures and will be at an elevation of
9.0 fect at other locations. This elevation of 9 feet

will allow flood surge overtopping for a short period
during a hurricanc, but this overtopping will not sig-
nificantly affect the watcr clevation of Lake Pontchartrai
.and affect the function of the barrier sys stem.

Complos

{11) The Rigolets Comples will be locatod south of
- the US Highway 90 bridge. It will consist of a gated
- econtrol structure and a closure dam in the present
Rigolets channcl, a navigation channel and lock east of th
natural channel; and adjoining barrier levees.

(12) The gated portlon of the control structure will
be 800 feot long and 50 fect wide with a sill depth of
~30 feet. There will be 16 gate bays cach 46 feet wide.
“Each bay will have three vertical 1lift steecl gates which
will be raised and lowered by an overhead gantry crane.

(13) The approach channcl to the control structure
~will have an 800-foot bottom width and a dopth of -30

feet at the structure sill. On the gulf side, the channel
will slope dowvnward from the structure along a 1 on 1Q
slope to a depth of -35 feet and remain level for a distanc
of 100 feet, thenco slope upward along a -1 on 10 slope to
a depth of ~30 feet and continue at this elevation for 2,9¢(
feet, thence slopce upward on a 1 on 10 slope to the existir
¢hannel bottom. On the Lake side, the channel bottom will
slope downward from the structure along a 1 on 10 slope to
a depth of -35 feet and remain level for a distance of 100
feet, thence slope upward on a 1.on 10 slope to a depth of
~30 fcet and continue at this elevation for 2,300 feet,
thence slope upward on a 1 on 10 slope to the existing
channel bottom. The c¢hannel sides will slope 1 on 3 from
the bottom of the channel to the:surface of the ground.

(14) The closure dam will be located adjacent to the
east and west sides of the control structure. It will
consist of a wcotcrn embankment 710 feet long and an eastex

embankment 3,965 feet lony. The creOL elevation will be

(15) A navigation canal and lock will be constructed ead
of the closure dam. The lock will be 110 feet wide with 8C
feet usable chamboer length. The lock will be provided with
sectory gates with sill elevation at -14.0 fcet (-13.2 fect
mal.g.) . | E .

(16) The proposed levece network south of the Rigolets
consists of 2.4 miles of highway levee and 0.4 mile of con-
necting levee. . The levee system will utilize the existing
embankment of US Highway 90, where its grade is equal or
greater thoan 9 feoet which is some 3.3 miles west of the
existing bridge erossing at The Rigolets, From this p01nt,
going cast, the levee will be constructed on the southern
side and parallcel to the existing highway embankmcni and
will terminate at the intersccetion of the conncecting lovee
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between the highway embankment and the closure dam.
The controlling clevation of the levee system is 9.0
Eeet, - ' ' '

v(l?) The levee network nofth of The Rigolets con-
sists of 0.2 mile of levee between the alosure dam -

and navigation lock and 1.8 miles of levee extending

north of‘the lock to US Highway 90 at Apple Pie Ridge.

In sectién 3 ofithe FEIS, "The Probable Impact of thé Prog
Action on the Environmént," it is‘indicated that model testing
of‘the.pian was carried out at the Unitoa States Army Engineer
‘Waterways Experiment Station which_indicéted among othex thing:
"that the effccts of the proposced hurricane surge control stru
_tures in Chef Ménteur and Rigolets passes on both salinities
and tidal heights would be'negligible‘" The FEIS indicates th
impact onh marine life in the Lake would not be deleterious and
that the loss of marsh area resulting from éonstruction.of,lev
in some wetlands areas and sﬁbsequent urbanization‘ﬁould not ¢
tensively decréase the sccondary productivity of the lake.

In summary thé_FEIS pfésents a2 detailed plan for hurricar
protecﬁicn which, upon reading-of the FEIS, éppears to,clésol)
approximate natural conditimns.in the areas ané accordingly hi
‘little adverse impéct on the arca environment.  Unfortunateiy
téstimony at trial reveals tha£ the picture of the project pa
in the FEIS was not in fact a tested conclusion but a hope bY
persons planning‘the project that it could in féct be constru
50 as to meet tbe envifonmenta1 objcctives. set out in the FEI
More cruciaily, the PEIS fails.absdlutﬁxj”toﬂaVer‘in“anyVWay
questionS”which“the Corps had at the time”Of‘the~FExS as“tv %
‘ﬁdsﬁibl@“Hﬁverse“effects of the~proj@ttﬂa3\plannéﬂ;

Thé model, stﬁdicé refﬁrred to in the 1974 FEIS were domn
in 1962 at the Waicrways Experiment Station (HES) in Vicksbu
‘However, those tcstslwerevnot made on a model of the project
described in £h0 FEL1S., Instcéd the modnl utilivzed the origi
design proposed for the barrier éﬁructurcs (Plan 1) which pl
such structures in man-made ‘land cuts. Subscguently, but-px

to the issuvance of the FEIS, tha design plan was modified’ sc
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:¢ FEIS (Plan 2). The effcct of the changc in the placément

‘e barrier structures cons iderably modified the effect bn

sarrier structuros on the wate »rs of the passes, Howcver, the

that the model sfudies relied upon were based upbn a Sﬁgh

'antly different plan is not dlSClO'Cd in the FLI | N

. !
;

In 1973 the qups, through Jerome C Baehr, Chiefl,

Engdnoering
srion, New Orleans Division, requcsted further model studies.
document reguesting such studies (Exhibit P30) under date of

per 5, 1973, Mr. Bachr indicated that: T

-
"During preparation of the detdmled GEQ1qn umoranduml

7 the contracting Architect- —-Engineer, the Architect- |
Engineer's representative expressed concern that the |
hydraulic regime may have changed significantly because
their gradually varied flow hydraulic studices indicateid
a significant reduction in dlgChdIQu, on the order of 30
to 40 percent, would occur after -installation of the barrier
structures. Subseqguent hydraulic studies by the Wew Orleans
District indicatced that ihis was the case, although the
magnitude of the head losses and discharges through the
relocated structure were dependent on the hydraulic palva-
meters assumed to apply to the structure. A review of!
results of the undistorted scale model tests, conducted at
WES in connection with the Hydraulic Model Investigatibn
entitled "Effecdts on Lake Pontchartrain, La.

| ol Hurricanc

ﬁ Surge Lontrol Structurces and Mississippi River-Gulf Outlet

I “hannel, dated November 19632, indicated that head losses

! wexe sign1f1CdnLly smaller for the originally designed struc-
i ture than the analytical comnputations indicated for thoe same
3 discharges in the relocated and redesigned structure. pddi-

; tional analytical computations werce made substituting khe

é originally designed structure in the new location and com-

@ puting losscs for the same discharges. The hecad losseb

- were less than th05e for the redesigned structure but still

significantly greater than the 1:100 undistorted scale
model tests 1nd1cated Lhey vould be."

naehr COncludod that.

"In view of the far-reaching and adverse cons sequences ﬁhlch
mlght result if an inadeguate hurricane control structure

is constructed under this project, it is imperative that

an adeqguate hydraulic design be determined to safeguard the
environment of Lakes Pontchartrain and Borgne. The en-
gincering and design on the structure is in an advanced

phasc but only a limited amount of additiopal work can be
accomplished prior to thefresolution of this problem.  There-
fore, it is requested that authority be grantced the Nel Orleans
District and Watcerways Experiment Station to construct| and
test a hydraulic model of the Rigolets control structure and
closure dam. Funds are available under the project.”

. . : Il
The studies requested. by the Bachy report were undcrtnkcn by

{lorps. They were Ohgding at th,('_"t.inm of the issuance of the FLEIS

|
|
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and were not complcted until 1976. However, neither thoiri

existence nor the underlying problcm giving yise to them aﬁe

i
even suggested in any place’ in the FEIS. |

It is further cloar from the testimony that the Corpridld

not, as requlred by 42 U.s.C. 54332, actually»utmllze“anvlﬂter-

diseciplinary approach. to the formulation bf;thewimpactmstaﬁemEI

The Corps relled upon-consultation with onc hydrolmgy/marlﬁe

_ {

biology ‘expert, Dr. Gordon Gunter. The totality of the Cofps’
‘ !

* submission of the matter to Dr. Gunter was by means of per@aps

‘few as one conversation w1Lh Dr. Gunter in which he was asked
ahstructﬁre altering neither salinity noxr volume more than!lO%

-would have adverse effect on the lake and the marine life in i1

Given this hypothet, Dx. Gunter concluded that the progect wou!

not be harmful orx have significant effect. Dr. Gunter was | newvc
requested to submit a written report and accordingly did not.

i

‘ _ [
was not reguested to review the EIS in either its draft or

its final form.

Glen Muntz of the>C0rps of Engineers was a coordinator
L
for the EIS. During the formulation of the EIS he esxpressed t

his supcriors that he had reservation about statements in-#he I

to the effect. that the barriers at the Chef and the Rigole%s
would not affect certain environmental characteristics_o£ &he
area, it being Mr, Muntz's opinion that at that stage the state

' !
ment should more properly have been "should not” rather thian v
s | |

not" affect. f
: {
|
' However, such reservation is not hinted in the FEIS apd i

. I
fact at page I1I1-3, paragraph 5, language of Dr. Muntz wasi in :
_ _ \ P

‘alterced by the framers of the EIS.. Dr. Muntsz indicated thht "«

ganisms which uLlllYC detritus will decrecase in numbexrs...p"

not suggest that, as the FEIS states, "... but this loss whll X

be extensive." .
Al though the TELS YCYPIP to many engincoring Studics,,it ¢

noL uﬂﬁquatcly roflcct a’ CfO*%* cttionfof thh“réla%ﬁn“dec&plix
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In many cascs information relied upon by the Corps to support

‘conclusions was not oven obtained in writton form.

Section 4332 requirxes that there be consultation by the

drafting agency with other agencies with special ekpertiso‘in

area addressed:or some jurisdiction over it. .  In the ihstant
the Corps;ﬁﬁmﬁld have cOnSultedwCLOSgly“ﬁith thb‘U;S; Fish;an
Wildlif@~séfviéé. The testimony roveals that althpugh there
communication with that agency, it was infrequent and unprodu

The testimony revcals serious guestions as to the adegua
Qf cost—benef;t analysis of the plan. Certain economic benef.
were assigned to the plan resulting froﬁ'the conclusion that
construction- of leﬁcés in certain marsh arcas would allow urb:
tion in thOSQ ayrcas. HbWQver, many of thesec aﬁeag have been ¢
nated as wetlands subject to considerable limitation as to use
This considerable decrease in theyp@ssibility of urbanization
not reflected in the economic benefils assiygned to the plan.
Corps éconpmist reguested tﬁat the matter be restudied, howeﬁe
such restudy has not come about.

Finally, in lighﬁ of the problems of which the Corps was
avare with respect to the possibility of Eignificantly decreas
tidal flow through the structures as planned,-thef@“iswiﬁaﬂQQU
evidenc@yof“thé"explbration=qnd Qva]uatién ofjéltefﬁativé%p&an
as required.

The Court is further of the opinion that it has juriédict
over the aefendant Board of Levee Comuissioners of the Orleans
Levee District which entity is a partner with the Federal Gove
mentlin the hurricanec protection projcdt at issue herein. Named

Individual Members of the San Antonio Conservation Socicty vs.

The Texas Highway Depaytment, 446 I".2d4 1013 (5ih Cir. 1971) .

The Court is of the opinion that the evidence adduced ip

connection with the giving by the Levee Board of "local assurar

regarding its capability to perform was not sufficient to the ¢

tent contemplated by Section 221 of Public Law 91-611 (42 U.5.¢

19623-5b) . While the Court doecs not determine hereby whether
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‘or not the Levee Doard Can'SUbsequontly'comply with the aforc-

e

mentioned statute, further documentation of the rouorb not
. i

reguired at this time as such issue is not necessary hln 1lght

\
t

the reasons previously statcd) to the Court's issuanck of an

injunction in this case. ' | |

The Corps urges that as of December, 1977, desigp changes
‘ ' [
to the proposcd barriers have been devised which willfapproxima
_ |
“the environmental conditions set out in thc FEIS, While the

Court isg of the opinion that any agency has not only the xight

‘ l
but the duty to continually revise and improve its plans, such

revision subject to the FEIS in this casce does not cure the def
in that document.

The purpose, among other things, of an environmental impac

~study is to allow intcrestéd parties adequate and accurate infc
‘mation by which to assess the merits and demerits of 4 proposec
plan. It must énd should reflect any concexn5 which E‘he planni
“agency has about the prbject as. well as tﬁe advahtagcé of it.

Tt is cleax that the EIS in this cage was based dpon a des

v

which had not been adcguately tested and CDnLalnl data which os
tensibly-pcrtainé to qngh design which was in fact tho result ¢

testlng of another slgnlflcantly different placemont df the bax

AR AL L lﬂ"\'r' iy YA L 6 IS 1| PR U Y
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For the fofogoing reaabns it is.the'OPinion of tha Courﬁ
that plaintiffs hcrcin'have demonstrated that they, and in féct
all persons in phis_area, will be irreparébly harmed if the
barrier project based upon the August, 1874 FEIS5 is allowed.to
’continuo. As the Chalmette and New Orlecans East portions of
suéh project are not scparable parts ofvsuchAplan,'thcy too
shculd be engoand pondlng revision of the impact statoment to
cnform Wlth the gtatutory dlctatod.

Accord;ngly it is ordered that defendants hercin be enjof
from further construciion of the barrier structures and asSociS
structurcs at Chef Henteur Pass and thc quO]Cta, and the Noew C
East and Chalmette portion“ of the Lake Pontchartrain Hurrlcane
Protection Plan until such time as Lhey shall have complied wlt
Depaétmént of the Army Regulation No. 1105-2-507 Paragraph 7a
with regard to reviﬁioh of the environmental impact statement |
regarding_fhiS»projcct.

The for egunng opinion .ahould in no way bec cons trued af"prc
cluding the Lake POntLhdlLl ain project as proposed or TCf]GCLlI
its advisability in any manner. The Couri's OPithﬂ 1$ llmlteq
strictly to the finding that the environmental impaclL statemen€
of Auguét, 1974 for this project was Yogally ‘anadegiate. Uponé
compliance with the law{with regard tb the impact statement thi
injﬁnction willubc dissolved7and any’hurricane plan thqs~prop¢§
presented will be aiiowed to procgnd;-’ |

New'Orleans,.Louisiana, this EOth day of December, 1877.

% AN %

UNl’lL ',IA'lLb D1¢ ‘J‘Hl(."'l‘u\JUDbI"
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