Chapter 23 - Surveillance Abroad

Reid v. Covert, 354 US 1 (1957)

What is procedurally unusual about Reid?

Are there provisions of the Constitution that indicate that the drafters contemplated the application of the constitution to crimes by citizens, committed outside the US?

Does this provision require that the trial be in the US?

What are the ‘‘Insular Cases’’? 

Did Justice Black find that the US constitutional requirements for a jury trial applied to US citizens abroad?

How did Justice Harlan limit his concurrence?  What crimes would he agree with Black on and which did he think could be tried 

Thinking about the exclusionary rule

What evidence does it exclude?

Is the rule in the constitution?

Where did it come from?

What is the purpose of the exclusionary rule?

Deterrence?

What does this mean?

What does it deter?

How?

Why does it not matter for foreign police?

What about alternatives?

Damage claims?

Disciplining officers who violate rights?

What is wrong with these?

Is there a good faith exception to the exclusionary rule in the US?

When is it usually applied?

The exclusionary rule in foreign searches - US v. Verdugo-Urquidez, (494 US 259 (1990) - 642

What are the facts?

What is the legal challenge?

How does the language of the 4th amendment (people) differ from the language of the 5th and 6th amendments (person/accused)?

Why does the court say this change in language is significant?

What does it tell us about when and who the 5th and 6th amendments apply to?

What does Dorr v. United States, 195 U.S. 138 (1904), tell us about the application of the constitution in US held territory?

What rights would apply in such territory?

What are these rights?

Was this at issue in the Guantanamo detainee cases?

What was the issue in Johnson v. Eisentrager, 339 U.S. 763 (1950)?

How did the court rule in Johnson?

How does the court distinguish Johnson in Reid v. Covert, 354 U.S. 1 (1957)

How would a universal application of the US Constitution affect our ability to use the military abroad?

Could Congress just suspend the Constitution to allow wars?

What did the dissent say?

Justice Blackmun wrote: American agents acting abroad generally do not purport to exercise sovereign authority over the foreign nationals with whom they come in contact. 

What does this mean?  

Is this the key to understanding the foreign/domestic constitutional application questions?

What did Harbury v. Deutch, 233 F.3d 596 (D.C. Cir. 2000), tell us about the application of the 5th amendment to torture of foreign nationals done abroad?

How does the Detainee Treatment Act change that?

Does it apply to everyone?

What does Little v. Barreme, 2 Cranch 170 (1804) tell us about the enforceability of the Act by a tortured foreign national?

Should this still be the law?

Does this interfere with the president's foreign policy if he thinks torture is necessary?

In re Terrorist Bombings of U.S. Embassies in East Africa, 552 F.3d 157 (Cir2 2008)

Search of a US citizen's home and electronic communications in Africa

Was there a warrant?

What is the defendant asking the court to do in this appeal?

The Physical Search

Was this a clandestine search?

Who was present?

Was there an inventory?

Was there evidence of Kenyan legal process?

The Suppression Hearing

Was there a traditional suppression hearing?

What was the process?

Was it open to the public?

Was the defendant allowed to attend?

Why?

The court characterized the review as mostly legal, rather than factual

Why is this important to the courts' ruling?

Extraterritorial Application of the Fourth Amendment

Had previous cases found that the 4th Amendment applied to foreign searches of US citizens?

The court bifurcates the 4th Amendment analysis into the reasonableness clause and the warrant clause

What does this mean?

Is this really an administrative search standard?

The Purpose of the Warrant

What does it mean that the warrant is to protect separation of powers?

Why is this diminished for foreign searches?

"First, a domestic judicial officer’s ability to determine the reasonableness of a search is diminished where the search occurs on foreign soil. 

"Second, the acknowledged wide discretion afforded the executive branch in foreign affairs ought to be respected in these circumstances.

Would a US warrant have any legal effect in Africa?

No Warrant Necessary

(1) the complete absence of any precedent in our history for doing so, 

(2) the inadvisability of conditioning our government’s surveillance on the practices of foreign states, 

(3) a U.S. warrant’s lack of authority overseas, and 

(4) the absence of a mechanism for obtaining a U.S. warrant.

Is there another reason you might want a warrant?

The Reasonableness Inquiry - Were the Searches Reasonable?

To determine whether a search is reasonable under the Fourth Amendment, we examine the “totality of the circumstances” to balance “on the one hand, the degree to which it intrudes upon an individual’s privacy and, on the other, the degree to which it is needed for the promotion of legitimate governmental interests.”

What is the result of this inquiry?

Search of the House

How was the search conducted?

Was there probable cause?

How long were they watching him?

Did the court say probable cause was essential?

What is his privacy balanced against?

Electronic Surveillance

El-Hage appears to challenge the reasonableness of the electronic surveillance of the Kenyan telephone lines on the grounds that 

(1) they were overbroad, encompassing calls made for commercial, family or social purposes and 

(2) the government failed to follow procedures to “minimize” surveillance.

Justifications for Electronic Surveillance

First, complex, wide-ranging, and decentralized organizations, such as al Qaeda, warrant sustained and intense monitoring in order to understand their features and identify their members.

Second, foreign intelligence gathering of the sort considered here must delve into the superficially mundane because it is not always readily apparent what information is relevant.

Third, members of covert terrorist organizations, as with other sophisticated criminal enterprises, often communicate in code, or at least through ambiguous language.

Fourth, because the monitored conversations were conducted in foreign languages, the task of determining relevance and identifying coded language was further complicated.

What is the standard for reasonableness for drug dealers outside the US in United States v. Barona, 56 F.3d 1087 (9th Cir. 1995)?

What if the foreign courts are more flexible than the US courts?

What if the US has signed an agreement with the foreign government to use its legal process, then fails to?

Should this be the basis for excluding the evidence if it would otherwise be admissible?

Does the Silver Platter doctrine apply to foreign police or governments?

How would the joint venture limitation apply?

What is the "shocks the conscience" exception to the silver platter doctrine?

What was shocking about United States v. Fernandez-Caro, 677 F. Supp. 893 (S.D. Tex. 1987)?

Has this been accepted in many cases?

Is this an issue in the Guantanamo detainee trials?
