Chapter 1 - Introduction

Wisdom v. Legality

What did de Tocqueville mean when he said that Americans confused the question of the existence of a power with the wisdom of its use?

Chapter 2 - Providing for the ‘‘Common Defense’’: The Original Understanding

How were most countries governed in the 1400s?

What were the justifications for this form of government?

What did the legal philosophers argue were better forms of government?

Why was separation of powers key to these arguments?

The Nature of War

What is Formal War?

What is Informal War?

Why does Informal War pose much more difficult issues for international affairs and international law?

What is the role of the state v. private parties?

What were letters of marque and reprisal?

Are wars waged by private parties now?

What is the role of private contractors and mercenaries in Iraq?

What is the command and control issue with mercenaries?

The Colonial experience

What was the colonial experience with standing armies?

How is this reflected in the US Constitution?

Independence

What was the legal status of the colonies when they declared independence?

The Continental Congress

How was the country governed between independence and the Articles of Confederation?

What was the fundamental flaw in this system?

Why did it almost cost us the revolution?

The Articles of Confederation

What was the role of the states versus the federal government in the Articles of Confederation?

Why did this make it difficult to govern the country?

What external threats were still facing the US?

Did we control the continent?

Were the European powers at peace?

The Constitution

How did the drafters deal with the problems seen during the Continental Congress era?

What was the relationship between the states and the federal government in the original Constitution?

How were powers shared?

What were the founders expectations about the size and role of the federal government?

How did the shape the Constitution?
Where did the national security powers lie during the period of the Articles of Confederation?
Federal Separation of Powers

What are the three Branches of Government

How was separation of powers to protect the nation?

How is this undermined when two branches are controlled by the same political party?

War in the Constitution

Why is the nature of war as understood by the drafters important?

What does this tell us about the congressional power to declare war?

Is this separate from the power to wage war?

Organization of the Military

What fundamental change in the organization of the military was not anticipated by the drafters and which undermines the Constitutional control of war making?

Why does it matter that the congress can now allow a war to be started without having to do it themselves?

Chapter 3 - The Gloss of History: An Introduction to the Separation of National Security Powers

Learning Objectives

Does the provision of a statutory process implicitly disapprove alternative processes?

How do we make sense of multiple opinions based on different assumptions?

Is Youngstown strong precedent or just a case driven by special facts?

What do post 9/11 events tell us about current meaning of Youngstown?

Review of Executive Branch Orders

Executive orders (Youngstown)

National Security Decision Directive - NSDD

Presidential Decision Directives - NDD

What is the difference between Executive Orders and NSDDs?

Are NSDDS reviewed by the attorney general?

Are they published?

The Korean War

Did the US declare war?

What was the role of the UN?

What is the historical significance of this response?

Was the war popular in 1952?

Youngstown
Background of the Seizure

Why is steel production a national security issue?

What factors might influence this analysis?

What did the court know from the papers that might have affected their decision?

What prompted Truman to seize the mills?

Legal Framework

Did Congress authorize the seizure of the steel industry?

Who is expected to bear the cost of the seizure and operate the mills?

The Taft-Hartley Act 

What is the history of strikes and the role of the government that underlies the Taft-Hartley Act?

What can the president do under the Act to deal with a strike?

Does this provision amount to an implicit rejection of other interventions, such as injunctions?

What is your reasoning?

The Seizure

What administrative law device did the president use to seize the mills?

Who did the president tell to operate the mills?

Who is opposing the president's order?

Did they cooperate in operating the mills?

What would the president's recourse if they had not?

How did the district court rule on their injunction against the seizure?

Justice Black

What sort of constitutional analyst was Black?

Is he sympathetic to implied powers?

What was he looking for to justify the president's action?

What about the Defense Production Act?

Why didn't Truman use it?

Did Black find authority?

Justice Frankfurter

What is the significance of the Labor Management Relations Act to Frankfurter?

Does it end the question in his mind?

Would he allow the president to use powers beyond on those in the Constitution if it were a long standing practice that was not specifically banned by Congress?

Frankfurter said:
"Absence of authority in the President to deal with a crisis does not imply want of power in the Government. Conversely the fact that power exists in the Government does not vest it in the President. The need for new legislation does not enact it."

Under this theory, who has to change the law?

Justice Douglas

How does Douglas characterize the seizure?

What would the president have to do to make it legal?

Why can't he do this?

Why does he say this statement is an unavoidable part of separation of powers?

What are Justice Jackson Three Classes of Presidential Action?
What level of deference does Jackson say the court should give when the president is acting against the will of Congress?

What does the Solicitor General claim is the legal authority?

Does this sound familiar?

What does Jackson think of this?

Does Jackson believe that Congress could seize the mills?

What constitutional provision would he use?

How does Jackson think the President is trying to use his power over foreign affairs to leverage his domestic powers?

What did Teddy Roosevelt do as precedent?

What prophetic statement does Jackson make about Congress is a crisis?

What examples have you seen since 9/11?

Justice Clark

What does he mean when quotes Lincoln: “is it possible to lose the nation and yet preserve the constitution?

Is the reverse also possible?

The Dissent - Vinson, Reed, and Minton

Does the dissent take a different view of the level of crisis?

What is the role of the Price Stabilization Act in their analysis?
How do they say this allows him to act against the implicit direction of the Labor act to not use injunctions and seizures?

What Constitutes Congressional Acquiescence?
What are indications that Congress has acquiescence?
Why does acquiescence by the early Congress matter more?

Does it matter if the president's action is Constitutional gloss, i.e., something that is not contemplated by the Constitution, as opposed to just something that Congress has not thought of?

What if it is forbidden by the Constitution?

Dames & Moore v. Regan, 453 US 654 (1981)

What was the Iranian hostage crisis?

What did President Carter have to agree to as a condition of the hostages being released?

Was this power specifically authorized by Congress?

Did the Court find any specific statutory authority for the president's actions?

Private Claims Affecting Foreign Policy

What sort of private claims can there be against foreign governments?

Is there any international law right to private claims against states?

How are these used by human rights advocates?

How this effect diplomacy?

How can threats of prosecutions of heads of state or senior government officials once out of office complicate situations such as Libya?

Legal Authority and Custom

Had presidents settled such claims before, in the absence of clear statutory authority?

Where did the court look for congressional intent?

Did Congress review President Carter's actions?

Did Congress take any action to counter the President's actions?

Why does the court say this inaction is acquiescence?
