Chapter 27

Why is Torture Special?

Does it violate jus cogens?

What does that tell us?

Why is it considered worse than terrorism, in that terrorism does not violate jus cogens?

Why was torture used by Pinochet?

Was it to get information?

Why else would you use torture?

The Geneva Convention

What does the Geneva Convention require for the treatment of prisoners of war?

Does it apply to spies and illegal combatants?

What are the problems in defining prisoners of war in asymmetric (terrorist) warfare?

What is the timeframe problem for the war on terror?

The Taliban v. al Qaeda

Why should Taliban soldiers in Afghanistan be given prisoner of war status?

Why does al Qaeda not get prisoner of war status?

Why are they hard to tell apart, i.e., what is the uniform of a Taliban soldier?

What is the rationale for downgrading the status of the Taliban when we take over Afghanistan?

What is the Torture Statute - 18 U.S.C.A. § 2340 (West)?
Who does it apply to?

What is the OLC Definition of Torture?
What does the Convention on Torture Say about exceptions to allow torture?

How would use the OLC memo in a qualified immunity defense?

Who would this help protect and who does the memo not protect?

Why was Abu Ghraib about the worst possible public relations problem for the US in war on terror?

What is the Detainee Treatment Act?
Who does it apply to?

What is prohibited?
Constitutional Issues on Domestic Torture

Assuming that the information is not used for criminal prosecution, would torture violate the 5th amendment ban on self-incrimination?

Assuming it is not done as punishment, could you use the 8th amendment?

What is the Torture Victim Protection Act (TVPA)?
Who does it apply to?

What does color of foreign law mean?

What do the "color of law" cases under  42 USC 1983 tell us?

Why was it hard to apply in the Arar case we read?

What countries would make it easier to apply?

What is Extraordinary Rendition?
Would this be prohibited by the TVPA?

What is the argument on both sides?

