PROBLEM #9.  An Exercise in Epidemiology - 462


Who really won the Bendectin litigation?


What messages does Daubert send to drug manufacturers?


How do you reconcile Daubert with the settlement in the breast implant cases?


What did the court-appointed neutral expert panel find?


Why would a company settle cases that should be dismissed under Daubert?


What is the Amendment to 702 and what does it mean?


How is expert testimony in most medical malpractice cases different from that in cases like Daubert and other drug and medical device products liability cases?


Moran v. Pfizer, Inc.160 F. Supp. 2d 508 (S.D.N.Y. 2001) - 467


What is the drug?


Why was plaintiff taking it?


What are known side-effects?


What was the alleged side-effect?


What did this cause?


What is the evidence problem?


What other causes does the evidence point to?


What if he had found an expert?


NOTES AND QUESTIONS - 469


Hymowitz v. Eli Lilly & Co., 539 N.E.2d 1069 (N.Y. 1989) - 469


Discuss Summers v. Tice


Concerted action/joint venture


Distinguish parallel action


Was there any way defendants could have known of the risk posed by DES?


What was the latency?


What condition was being treated?


Is this serious?


What is the risk benefit analysis?


Was anyone making much money off of DES?


How do you know?


Was it wrong to sell DES?


Was it wrong to use it for preventing miscarriages?


Should the drug companies have to pay in these cases?


Why can't plaintiff just sue the manufacturer of the DES her mother took?


How many manufacturers?


Are they all still in business?


What is the usual result if you cannot identify the manufacturer?


How is this different from Summers v. Tice?


Is there concerted action?


What is the result if you apply traditional tort rules?


Is that fair in these cases?


What is out indication of legislative policy?


Why is this important to the court?


Why is the court not worried about setting a dangerous precedent?


How did Sindell handle the problem?


What is the rationale for market share?


How did Brown modify Sindell?


How does this limit the potential recovery?


Is there good market share data?


What data did the court finally use?


Did Collins v. Lilly accept market share?


What did it do instread?


Where does market share come in?


What did the Washington do in Martin v. Abbott labs?


How does Martin protect the plaintiff's recovery?


How is market share determined?


Why is this very good for lawyers?


What solution did NY adopt in this case?


What was the justification?


Which manufacturers can get out?


Is liability joint or several?


NOTES AND QUESTIONS - 478


Why can't plaintiff establish which manufacturer made the DES her mother took?


Must she use market share?


What if she knows the manufacturer, but it is out of business?


Can you use market share if the know defendant is not in the market anymore?


Does every jurisdiction accept market share?


What are the problems with market share for manufacturing defects?


How are breast implants different from DES for market share liability analysis?


How was this handled by the asbestos lawyers?


