Notes and Questions - 693


1 - Exhaustion of remedies or of litigants?


What does Portela-Gonzales tell us about the court's willingness to relax exhaustion requirements even when exhaustion is not required by statute?


What is the futility doctrine and how do you satisfy it?


What does this look like from other areas of adlaw?


What are the factors to balance in exhaustion cases?


Exhaustion and Federal law questions


While the federal courts generally require exhaustion, when may the litigant go directly to court?


What if Congress requires exhaustion and the plaintiff is bringing a facial challenge?


7 - Exhaustion as preclusion


How is this like a trial?


How was this modified in Sims v. Apfel, 530 U.S. 103 (2000)?


Contrary to the usual rule, issue exhaustion is not required in Social Security cases.  Sims v. Apfel, 530 U.S. 103 (2000).  In these cases, private parties are often unrepresented by counsel and may be quite unsophisticated.  The hearings before an ALJ are non-adversarial; the government is not represented by counsel and the ALJ is supposed to develop the record and raise appropriate issues.  Exhaustion of remedies in Social Security cases (by appealing to the Appeals Council) is required by statute but issue exhaustion is not required by either statute or regulation.  Moreover, the agency did not warn claimants that they had to exhaust all issues before the Appeals Council.  The latter point was critical to Justice O'Connor, who provided the fifth vote necessary to make up a majority.  Under these unusual circumstances, the Supreme Court allowed a Social Security claimant who had exhausted remedies to raise an issue in court that had not been raised before the Appeals Council.


1983


Do plaintiffs bringing 1983 claims have to exhaust state administrative proceedings?


Why?


Is this a good policy?


§ 11.2.5 Primary Jurisdiction - 699


Farmers Insurance Exchange v. Superior Court - 699


How do primary jurisdiction and exhaustion differ?


Notes and Questions - 703


1 - What are the standards the court should use to determine who has primary jurisdiction?


May courts defer to agency findings in criminal cases?


5 - Private rights of action


Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26 U.S.Pa. Jun 17, 1975


What are the factors relevant in determining whether a private remedy is implicit in a statute not expressly providing one?


End of the course!!!


