§ 10.4 Preclusion of Judicial Review - 632


Bowen  v. Michigan Academy of Family Physicians - 632


What type of regulations were at issue in this case?


How is Medicaid paid?


If there is a dispute over the amount to be paid, who conducts the hearing?


Is there judicial review of claim amounts?


What did the court say could be reviewed?


Why was the court reticent to find an implied ban on all review?


Notes and Questions -  635


How is US v. Erika different from Bowen?


Bowen was modified by Shalala v. Illinois Council on Long Term Care, Inc., 529 U.S. 1 (2000) which found that providers did have to exhaust their administrative review channels before going to court


What did the court allow to be reviewed in McNary v. Haitian Refuge Center (1991)?


How has immigration law been changed by   Immigration and Naturalization Service v. St. Cyr, 121 S.Ct. 2271 (2001) from the supplement?


Why did the court rule this way?  Is it saying that Congress cannot preclude judicial review?


What inconsistency does Scalia's dissent focus on?


Can Congress limit the time for contesting regulations?


§ 10.5 Commitment to Agency Discretion - 638


Heckler v. Chaney - 638


Why did the prisoner bring this action?


What did the lower court rule?


Could have just said that this is the wrong issue - the FDA does not regulate physicians


How does 701 control this case?


Did the court find any clear legislative or regulatory requirements for review in this situation?


How does this drive the court's ruling?


When can a litigant force action?


Was there a simpler ground for dismissing this case?


Notes and Questions - 643


The expanding circle


The court continues to expand the reach of 701(a)(2)


Why is this good policy in the following cases?


The president's decision to accept or reject a list of base closings


An agency's decision to quit funding a health program out of lump sum appropriations


An agency's refusal to reconsider its own decisions


The CIA director's decision to fire an employee when the statute says he can do so whenever such termination is necessary or advisable in the interests of the united states. (the decision was reviewable on constitutional grounds)


No law to apply


Why is the problem of no law to apply the real reason why the courts do not review discretionary actions?


Why does this make it nearly impossible to review agency's failures to act?


4 What are some arguments that can be used to attack an agency's failure to act when the agency claims it is a discretionary action?


Chapter 11 - Standing to Seek judicial Review and the Timing of Judicial Review - 647


§ 11.1 Standing to Seek Review - 647


§ 11.1.1 Standing to Seek Review in the Federal Courts:  Historical Introduction - 648


What is the constitutional requirement that drives standing jurisprudence?


What was the standing issue in Tennessee Electric Power Co. v. TVA?


What did the United States Supreme Court hold?


Why was the result different in FCC v. Saunders Brothers Radio Station?


What is a private attorney general provision and why do legislatures create them?


What are the pros and cons of broadening standing to contest agency actions?


§ 11.1.2 Injury in Fact and Zone of Interest Tests - 649


Association of Data Processing Service Orgs. V. Camp - 649


What is the factual basis of the case?


Who is challenging the agency action?


What did the lower court do?


What is Justice Douglas' keystone?


First question - is there injury in fact?


Second question - is this interest within the zone of interests meant to be protected by the law?


Must the injury be economic?  Examples? What was the issue in Flast?


What is the statutory issue?


Why might this not give standing to plaintiffs?


What does the court say about the purpose of the statute?


Third question - has judicial review been precluded?


What did the court rule?


What did the dissent want?


Notes and Questions - 652


1 - How does injury in fact and zone of interests relate to the first sentence of 702?


2 - Applying the zone of interests test


Air Courier v. American Postal Workers Union


What was the statute at issue?


What does it provider?


What does the USPS want to do?


Who is opposed and why?


How is the date the act was passed important to determining Congressional intent?


What did the court determine was the purpose of the act?


Why protect the USPS?


What did the court rule on the plaintiffs' standing?


National Credit Union v. First National Bank


What was the standing issue in this case?


What did the court find?


Do you think this is consistent with the Air Courier case?


3 - Merits of Zone of Interest


Is this a constitutional requirement?


How can it be changed?


What did Congress do with standing in the Endangered Species Act?


What was the effect of this provision on the zone of interest test?


Why is the zone of interest more difficult for the courts to determine than injury in fact?


4 - Standing of agencies


How do the states and federal government differ on the right of agencies to have standing to contest the rulings of other agencies?


How is this driven by the different separation of powers issues in states v. the feds?


