§ 3.3.2 Separation of Functions and Internal Agency Communications - 117


Must the agency have internal separation of function?


Updated - Walker v. City of Berkeley - 118 9th cir


Plaintiff is fired.


What did the City Personnel Board say about her firing?


What were the two roles of the attorney who recommended that she be fired?


Why did she say this was a conflict?


What did the court find?


Court distinguishes Vanelli v. Reynolds School District


How did the court distinguish Vanelli?


Notes and Questions - 119


1 Withrow v. Larkin 421 US 35 (1975)


Medical board case 


Same agency investigated the case, then pulled the doc's license


No problem, at the constitutional level


Is this the end of the Goldberg requirement for an impartial decisionmaker?


Is there something special about a medical board case?


2 - Some states require the separation of functions


3 - Federal APA


adversaries (investigators and prosecutors) - cannot be adjudicators or advise them off the record


adjudicators


everyone else - can advise off the record


4 - ALJs have additional limitations and may only consult on facts at issue if it is done on the record with notice and opportunities for all parties to participate


Does not seem to apply to issues of law or policy


Does not apply to other agency decisionmakers


If there is a record requirement, then the staff cannot introduce new facts into the record later


5 - Why exempt initial licensing and ratemaking?


Agency heads are also exempted


Otherwise could not supervise very well


Maybe that is good?  Political pressure?


6 - Principle of Necessity


What is the Principle of Necessity?


Why is the important for small agencies?


§ 3.3.3 Bias: Personal Interest, Prejudgment, Personal Animus - 123


Andrews v. Agricultural Labor Relations Board - 123


Why do you think the States, rather than the NLRB, regulate labor in agriculture?


Why was plaintiff unhappy with the hearing officer?


What did plaintiff ask for?


What did the agency do?


What did he rule?


Do you think the answer would have been different for an Article III judge?


What did the court say about judging an attorney by his clients?


Cannot tell what an attorney thinks by looking at his clients - right.


Do you agree?


What did the court say you have to do to show bias?


Can you use the admission of evidence into the record as evidence of bias?


Why might that pose a problem?


What did the dissent say?


Why is bias a special problem in agency decisions of fact?


Notes and Questions - 128


1 Financial interests will do it


What did the court say about the mayor also being the traffic court judge?


Should this be the same problem for HHS as the Baton Rouge Parrish Levee district?


What if the lawyer/judge in Andrews would lose business if he ruled for the employer?


2 Professional Bias


Optometry board was all independent


Made it unprofessional to work for employers


Court disqualified the whole agency


No rule of necessity in this case


Allowed a board with only a majority of independents


State could put it in the law


3 - Prejudgment or animus


Hate the defendant or hate everyone in the same class as defendant


Disqualifies if you can prove it


Just being involved in earlier proceeding does not do it


Cinderella case - 129


What happened in the Cinderella case?


4 - Contrary to Andrews, judges and decisionmakers are disqualified for appearance of bias


5 - Raising the bias issue


Fed statute - 28 USC 144 - judges


Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that the judge before whom the matter is pending has a personal bias or prejudice either against him or in favor of any adverse party, such judge shall proceed no further therein, but another judge shall be assigned to hear such proceeding.��The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be filed not less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be shown for failure to file it within such time. A party may file only one such affidavit in any case. It shall be accompanied by a certificate of counsel of record stating that it is made in good faith.


APA 556(b) - ALJs


(b) There shall preside at the taking of evidence - 


(1) the agency; 


(2) one or more members of the body which comprises the agency; or 


(3) one or more administrative law judges appointed under section 3105 of this title. This subchapter does not supersede the conduct of specified classes of proceedings, in whole or in part, by or before boards or other employees specially provided for by or designated under statute. The functions of presiding employees and of employees participating in decisions in accordance with section 557 of this title shall be conducted in an impartial manner. A presiding or participating employee may at any time disqualify himself. On the filing in good faith of a timely and sufficient affidavit of personal bias or other disqualification of a presiding or participating employee, the agency shall determine the matter as a part of the record and decision in the case. 


Problem


Medical board has to charge disciplined docs the entire cost of the investigation and proceedings, which becomes the Board's budget


Head of the liquor control board says they are out to get the bar for serving underage drinkers.


§ 3.3.4 Ex Parte Contacts - 132


Remember - this is contacts between agency decisionmakers and people outside the agency


The previous section on separation  of functions was on contacts within the agency


What is an ex parte contact?


Why are ex parte contacts with a trial judge a problem?


Why is the problem different from agencies?


Should they be banned in agencies at all?


Could the problem be cured by just requiring notification of the other side?


What does that trigger?


Professional Air Traffic Control Organizations (PAT-CO) v. Federal Labor Relations Authority (FLRA) - 132


What was the poetic justice of the PATCO strike and dissolution?


What was the reason for the strike?


What are the three critical factors of the ban in 557(d) (remember, this is just formal adjudications)


What are the remedies?


Does the court have to overturn the agency's action or remand if there is an improper contact?


What did Secretary Lewis want?


Was this technically legal?


So what was the problem?


What did Applewhaite tell him?


Any harm?


What does PATCO want?


What about Shanker?


Why is he an interested person?


What if you, j. random law student,  sit next to Applewhaite on the plane and urge him to fire PATCO because it will be good for lawyers to have another big case to fight?


What did he say he was trying to do?


Why did his honesty not hurt the Union?


What did the court think about this contact?


Are the decisionmakers supposed to avoid their friends?


How do you achieve a balance?


What should he have done?


Notes and Questions - 139


4 - Portland Audubon Society v. Endangered Species Committee


What is the God Squad?


Why was the Audubon Society concerned?


What kind of proceeding was it?


What is the problem with the Prez talking to them?


What did the court do?


Could require a remand and review - would this really change the situation?


6 - Who can you talk to?


Does the ban only extend to decisionmakers?


7 - Problem


Should the rate commission, which is adjudicating , allow ex parte contacts after the public meeting?


They are not barred by state law


§ 3.3.5 Agency Adjudication and Legislative Pressure - 142


Pillsbury Co. v. FTC - 142


What business move did Pillsbury want to make?


How did Congress interfere with the agency action?


What did Senator Kefauver say?


What did the FTC and when?


What did Pillsbury claim in its suit?


How did the United States Supreme Court use Pillsbury to limit Congressional action?


Notes and Questions - 146


What power do congress persons and their committees have over an agency?


Does this conflict with the constitutional separation of powers?


Can a citizen challenge this?


N4 - DC Federation of Civic Associations v. Volpe


How did Congress lean on the agency in this case?


Who sues and how did they get standing?


Did the APA ex parte rule apply?


Why did the court remand?


How is this case different from Pillsubury?


5 - DCP Farms


Why was there no problem with the Congressman's comments in this case?





