§ 5.8 Regulatory Analysis - 304


How is regulatory analysis different from notice and comment rulemaking?


What is CBA?


Why is CBA sometimes very controversial, especially for environmental regulations?


What are the potential values of regulatory analysis?


Be prepared to discuss the regulatory analysis issues of the current national security crisis and what you might be ordering agencies to do with it if you were the prez.


Executive Orders in general


What is an executive order?


Which ones have been in the news?


Do they require notice and comment?


What is OMB?


What is OIRA?


Executive Order 12866 Regulatory Planning and Review - 304


What rules does executive order 12866 apply to?


What is the regulatory philosophy behind 12866?


How does it define CBA?


Is this a narrow or broad definition of costs and benefits?


What must the agency provide OIRA for regs that are covered by 12866?


What are the potential effects on agencies of these mandates?


How can the president do this without legislation?


Notes and Questions - 306


2. Cost-benefit and Risk-benefit analysis


What is Justice Breyer's tunnel vision problem?


What was his environmental law example and why does it matter?


What are the problems with using CBA?


Do the costs and benefits always fall on the same group?


Analyze this for the endangered species act.


What is the special problem with benefits?


4 - When is the president prevented from using CBA?


What was the Delaney clause and how does it illustrate this?


[Supplement info - Two corrections are needed in this section.  First, contrary to the statement in N.4, Congress has not completely repealed the Delaney Clause.  The 1996 legislation created an exemption from the Clause for pesticide residues in processed foods, but the Clause otherwise remains fully applicable to food additives.  Second, the correct name of the statute of which "SBREFA" is an acronym is the Small Business Regulatory Enforcement Fairness Act.  The text in N.1 and N.8 omitted the word "Fairness."]


What about the cotton dust standards?


Should we use CBA for health regulations?


6 - Is failure to comply with 12866 grounds for judicial review of a rule?


How does regulatory analysis fit with the notice and comment process and judicial review?


7 - What type of regulatory analysis does NEPA require?


What does the Regulatory Flexibility Act try to prevent?


How was RFA strengthened in 1996?


Why do we can about the impact on small business?


Problem of hiring workers


Why do we care?


Why will this get more important?


The Welfare Reform Act has undone the safety net


9 - What is an unfunded mandate?


How is this stealth regulatory reform?


What is the required by the Unfunded Mandates Act of 1995?


Agency must do a CBA if the costs exceed 100M


What would be the impact of banning unfunded mandates?


Analyze the types and impact of unfunded mandates on public schools.


§ 5.9 Negotiated Rulemaking - 314


Acus, A guide to Federal Agency Rulemaking - 314


What is reg-neg?


How do you set it up?


Why do it?


Do you still have to do notice and comment?


How does notice and comment prevent the agency from being bound by reg-neg agreements?


William Funk, “When Smoke Gets in Your Eyes:  Regulatory Negotiation and the Public Interest—EPA’s Woodstove Standards” - 316


What is the representation problem in reg-neg?


Which group did Funk say got left out?


Why?





