Vermont Yankee v. NRDC, 435 US 519 (1978) - 254


What is the procedure for getting a permit?


What is the mechanism for public participation?


What was at issue in this case?


How did the agency plan to resolve this and why?


What did the agency say should be done with the waste?


What did the AEC rely on it making this rule?


What did plaintiffs want to do with Dr. Pittman?


Was this allowed?


What did the DC Cir. say?


Was Judge Bazelon being a hypocrite?


What is the APA section that established notice and comment rulemaking and why is it important in this case?


Does it limit the procedure agencies can allow?


What was the basis of the appeals court's remand of the rulemaking?


Did the agency fail to follow 553?


How did the appeals court justify the remand?


Does the SC accept this review?


Why would allowing courts modify agency procedures undermine the function of agencies?


Why would full hearings be a problem?


Would more procedure make a better record?


Does a better hearing record matter in informal rule making?


What did the SC do?


Notes and Questions - 258


1 - How have the courts followed Vermont Yankee?


2 - How effective is hybrid rulemaking?


What did the judge find who looked at cases where litigants won the right to cross-examine witnesses?


What good did it do them to challenge the proceeding?


4 - Substantive review


What did the DC Circuit do on remand of Vermont Yankee?


What standard did they say it violated?


Did the United States Supreme Court agree?


5 - Adjudications


How has Vermont Yankee been applied to adjudications?


§ 5.5 Procedural Regularity in Rulemaking - 262


§ 5.5.1 Role of Agency Heads - 262


Morgan I found that agency heads to have some familiarity with adjudications they sign off on


Should this apply to rulemakings?


What if the staff distort the record?


Problem


FDA chief signs a zillion new regs within a week of taking office


Can you challenge them because he could not have know about them?


How would you have to prove it?


What do you have to show to get the deposition?


§ 5.5.2 Ex Parte Communications and Political Influence in Rulemaking - 264


Why is the ex parte problem different in rule making than in adjudication?


Should we can about ex parte contacts in rule making?


Home Box Office, Inc. v. FCC - 264 - 1977


What did these rules regulate?


What was the purpose of these rules?


What was the ex parte contacts problem?


What did the court want the agency to do?


Why?


When do ex parte contacts become an issue?


What should be done if there are ex parte contacts during this restricted period?


Sierra Club v. Costle - 267 - 1981


What was being regulated?


Why did Senator Bird care?


What should Congress do if it does not like ex parte contacts in rulemaking?


Did it do so in this case?


What should be documented?


What is the key test when looking at the record?


What is the president's role in rulemaking?


Does the president have the same role in adjudication?


Are the president's contacts always documented?


When should they be docketed?


What is the Volpe test for whether a rulemaking may be overturned solely on evidence of Congressional pressure?


What did the court rule when it applied these to this case?


Why?


Notes and Questions - 272


1 - Do ex parte contacts matter in rulemaking?


Why is the record very different in adjudications and rulemaking?


2 - Why rulemaking often political?


Should the agency be allowed to be lobbied by other government agencies with no disclosure at all, as a normal government function?


3 - Fate of HBO


Have the courts followed HBO?


What is "quasi-adjudication among conflicting private claims to a valuable privilege"?


How was this illustrated in Sangamon Valley TV?


What did the court rule?


Should Sierra Club change this?


§ 5.5.3 Bias and Prejudgment - 279


Remember the cases on bias of decisionmakers in adjudications?


Should these also apply to rulemaking?


Association of National Advertisers , Inc. v. Federal Trade Commission - 279


What was the agency regulating?


What was the Chairman's interest?


What did plaintiffs want to do?


What happened in Cinderella?


Did Cinderella control this case?


What is the standard for disqualifying the decisionmaker in a rulemaking?


How did the district court attempt to get around this so it could disqualify the chairman?


What was the court basis for finding this?


Did the Cir court buy this?


Why?


How are the facts different in adjudications and rulemakings?


Why does this matter?


How did the court characterize the Commissioner's comments?


What is it going to take to disqualify an agency head from a rulemaking?


Notes and Questions - 284


Assuming that you cannot disqualify an agency director, how might you approach the problem during rulemaking to get into the record?


4 - What was the issue in Mahoney v. Shinpoch and how can it be distinguished from ANA?


§ 5.6 Findings and Reasons - 286


California Hotel & Motel Ass’n  v. Industrial Welfare Comm’n - 286


What was at issue in this case?


What was the legal challenge?


Why is this a greater problem for states than for the federal agencies?


What are the six reasons the court said an agency should explain the basis for a rule?


How is this handled for federal agencies?


What are other ways of handling this for states?


Notes and Questions - 290


1 - Some states allow agencies to promulgate rules with no reasons - what are Prof. (and ex-Attorney General of Oregon) Frohnmayer's arguments for why this is a good thing?


What problem does this pose for judicial review?


2 - What does Automotive Parts tell us about what the court thinks is a "concise general statement of basis and purpose"?


3 - How do the courts decide if the record satisfies the Automotive Part's standard?


7 - What is a post hoc rationalization?


Is this generally permitted?


§ 5.7 Issuance and Publication - 294


This section deals with the publication of information, separate from the notice and comment process.  As previously discussed, interpretative guidelines and other documents that only explain the law do not have to be published, but difficulty is determining where the line is.  As you read this section, think about how electronic communications has changed this area.


What was story in the Panama Refining case that lead to the Federal Register Act?


How often is the FR published?


What are the five classes of information that 552(a)(1) requires to be published?


What is the legal effect of materials that not published but are covered by this provision of the APA?


Absent emergency conditions, what is the minimum notice period before a rule published in the FR can become effective?


Nguyen v. United States - 296


What business is this?


What law is being violated?


Was plaintiff on notice of the violations?


How many chances does the agency give before sanctions?


Was this published?


What is plaintiff's claim?


What did the lower court do?


What is the standard of 552(a)(1)(D)?


What is the circuit court's test?


Did the court find that the rule should have been published and why?


Does this get plaintiff off the hook?


What are the 3 factors the court considered?


Why is this 2 especially important?


How do these apply to plaintiff?


Is there a reliance issue?


Does not change policy


The statute does not specify how many violations trigger enforcement, but he was warned twice - plus do they have to give him any slack at all?


Rule does not limit discretion, but is only an enforcement guideline.


Plaintiff was not relying on them anyway


How do you apply these principles to determine if you have an interpretive guideline or a rule that must be published?


Do prosecutors have to publish guidelines on who they prosecute?


Does the IRS have to publish it's guidelines for who gets audited?


Notes and Questions - 300


2 - non-legislative rules


What is the potential conflict between 552(a)(1)(d) and 552(a)(2)(b)?


Why does New York v. Lyng limit what guidelines must be published?


Key issue - how might this be modified if the agency puts the rules on the WWW?


3 - Where must rules be filed?


Why is this more important for states?


4 - Delayed effectiveness


What is the issue in Rowell v. Andrus?


What did the agency count from?


What did the court rule?


5 - What was the remedy in Rowell?


How long did this delay enforcement?


6 - What provision of the APA allows for emergency rules?


What non-emergency rules do not have to wait 30 days and why?


7 - Review the Problem on 303


How would you analyze this under the federal law?





