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Chapter 4

Due Process

What is the difference between substantive and procedural due process?

Takings (property)

What is a "taking"?

What due process is involved?

What about compensation?

How is compensation measured?

What is a regulatory taking?

New Property

What is the "new property"? (Examples?)
What is the "bitter with the sweet" doctrine (Loudermill)?  Is it still good law?

How are the rights different for new property versus old property?

What if I take your medical license, versus taking your land?

What if I abolish your government job or your welfare entitlement?

What do Roth and Sinderman tell us about the due process rights of public employees?

Goldberg

What makes a benefit an entitlement? 
What is a matrix regulation? 

What was the fight in Goldberg over the timing of the hearing, i.e., what was plaintiff's arguments for a pre-termination versus post-termination hearing?

What was the informal process for terminating benefits that the plaintiffs want to change?

What was their allegations about the problems with the informal process that would be cured by a pre-termination hearing?

Explain the procedural rights established in Goldberg v. Kelly, how they differ from the rights given indigent criminal defendants, and how the rights are specifically tailored to the special problems posed in providing due process to an indigent welfare population.

In general, how does right to counsel different in agency and criminal cases?

What was the impact on the state welfare system of creating the Goldberg rights?

How did the Welfare Reform Act of 1996 eliminate welfare as an entitlement?

Cost Benefit Analysis and Due Process

What is the Matthews balancing test?

How is this analysis different from the due process analysis in criminal cases?

How does Matthews v. Eldridge modify Goldberg?

Why did the court limit the Goldberg rights to the facts in Goldberg, i.e., why were they not applied to Matthews and subsequent cases?
Why did the court believe that a post-termination hearing was OK in Matthews and not in Goldberg?

What benefit was at issue in Matthews and how was the review of the factual basis for the claim different from Goldberg?

Did the Matthews court overrule Goldberg?
How did the courts expand Matthews in later cases?
What is the Matthews analysis in school suspension and paddling cases?

How does the Matthews analysis dovetail with the with discretionary decisionmaking as a defense to tort claims against the agency? (You will not be able to answer this until we finish the last part of the course on suing agencies.)

Licensing and Permits

Using lawyers as an example, what are the basic legal requirements for initial licensing? 

What are the basic due process requirement for revoking a license?

How are the legal standards for initial licensing different from a license review or revocation?

Why does this mean that law students better stay out of trouble until after they get their license?

What special due process must an LA licensing board provide before suspending a license?

What if the licensee is endangering the public?

What are the enforcement advantages of requiring a license as compared to allowing the activity until the agency can show that the party is violating the law?

How would use this analysis in explaining the administrative benefits of restricting the ownership of dangerous dogs as compared to requiring that the animal control agency show that a dog is dangerous before it can be enjoined.

How are the potential parties different for a law license than for a TV station license?

Why is this called a competitive licensing?

How does this change the process and the parties due process rights in the adjudication?

Liberty Interests

What are examples of liberty interests?

Privacy as a protected liberty interest: What do the cases of the drunkard and the shoplifter tell us?

How do the "perverts R us" WWW site cases modify this? (Connecticut Dept. of Public Safety v. Doe, 123 S.Ct. 1160, (2003); Smith v. Doe, 123 S.Ct. 1140 (2003)

How were the facts determined in the perverts R us cases? 

Why does this undermine the basis for demanding a hearing? 

Why isn't this an ex post facto law situation?

What rights does a prisoner retain and why should we care?
When does prison disciple trigger a hearing? 

What is the most important consideration in whether the prisoner gets a hearing?

Assume you have been hired to develop a new set of prison regulations for Angola. What are the tradeoffs you must deal with? What happens if prisoners have lots of rights? What is the risk if prisoners have no rights?

Alternative Remedies

What are alternative remedies to due process claims? 

What does the United States Supreme Court tell us is the remedy if your client believes she has been wrongly put on the "perverts R us" WWW site?

Why are these alternatives sometimes better for you client? 

What are the disadvantages of an alternative remedy?

For example, the case of the medical student who did not get the internship she bargained for - what was her alternative remedy, and why might it better than a due process right? 

If you win the right to a hearing, does this mean you will prevail in the hearing?

