Chapter 7

Scope of Judicial Review

The authority for judicial review

Sec. 706 of the APA is the primary authority for judicial review.

What is its basic standard for reviewing facts determined by an agency? 

How would you compare this standard with the preponderance of the evidence standard used in civil cases? 

Is this standard deferential to the agency and, if so, how does it force the court to be deferential?

How does this compare with the de novo review in FOIA cases?

Standards of review

Define and distinguish these standards for review of agency findings of fact: 
Trial de novo; 
Independent judgment on the evidence; 
Clearly erroneous; 
Substantial evidence; 
Some evidence; and 
Facts not reviewable at all.

How does the Chevron standard for reviewing law look like the substantial evidence test for reviewing facts?

The Americans with Disabilities Act is very detailed and does not leave the enforcement agencies much room for discretion in setting standards in many areas. 

Why did Congress write the law this way?

How does this effectively limit the court's deference to the agency?

In contrast, many laws gave very broad authority to agencies with few specific details. This gives the agencies broad discretion. 

What are the reasons, good and bad, why congress might not want to give specific direction to agencies?

How does this broaden the court's deference to the agency? (Think Chevron)

What is the limit on broad delegations of authority, i.e., what does the court need to be able to properly review agency action?

If Congress does not provide enough guidance, is the law unconstitutional?

What will the court rule about the law? Think back to no law to apply from the earlier delegation discussion.

How is judicial review related to agency flexibility?

What are the advantages of agency flexibility?

When is it most critical?

What are the risks?
Reconciling ALJs and Agency Decisionmaking

When a hearing officer is overruled by the agency, how should the reviewing court treat the ALJ's opinion? (NLRB case)

What does the agency need to do if it wants to overrule the ALJ's finding?

When is the ALJ's finding most persuasive to the courts?

How did the legislature change this in Louisiana for agencies under the central panel?
Agency interpretation of law

How should the courts treat the agency's interpretation of what the law means?
What is the Skidmore standard? What was the case about?

What was the standard in NLRB v. Hearst Publications? How did the case differ from Skidmore?
What were the facts of Chevron U.S.A., Inc. v. Natural Resources Defense Council and how is the resolution in Chevron an example of the Chevron two step?

How do you distinguish Mead from Chevron?

Can you explain these cases in terms of the level of formality of agency process, i.e., Chevron was a notice and comment rule, Mead was a letter ruling.

What are the Barnhart Factors for evaluating agency persuasiveness? Does this take us back to Skidmore?

What factors should indicate to a reviewing court that an agency interpretation of law is probably correct?

What is legislative history and how can it be manipulated?
When can an agency bind a regulated party without using a notice and comment regulation? (Hint - Public Citizen v. DHHS)

In this situation, what are the only grounds for attaching the provisions? 

What is the party's recourse if it does not like the terms?

How is this used by federal agencies without regulatory powers to get states do what the feds want?

If the courts defer to the agency on interpretation of regulations in the same say was as statutes, how can the agency use this to extend it regulatory power beyond what it might be able to do based only on the statute?

FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (U.S. 2000)
Be prepared to explain the Chevron steps and analysis

How was the law ambiguous in Brown & Williamson?

How was legislative history used in Brown & Williamson?

What was the regulatory conflict problem in Brown & Williamson? (Why did the opponents of the regulation say that the only legal result of FDA regulation would be to ban tobacco?)

What was Breyer's solution to the regulatory conflict in Brown & Williamson?

Judicial Review of Regulations

How did Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971) change the understanding of committed to agency discretion?

What is hard look review?
How is hard look review reconciled with deference to agency decisionmaking?
What are the pros and cons of hard and soft look review?

Explain why Motor Vehicles Manufacturers Assoc. v State Farm is important in regard to the judicial review of regulations.

What does the Seatbelt Saga teach us?
What are the ways to attack regulations if they are not being enforced against your client and the initial statutory review period has passed?

Forcing Agencies to Act

What is mandamus and when may it be used to force an agency to act? (Remember Bonvillian)

What are the limits on mandamus that make it of limited use?

What does 706(1) provide as an APA remedy?

What is the problem with proving that agency action has been unlawfully or unreasonable withheld - how is the choice to act a discretionary function? What might be valid reasons for the agency to not act?

Relying on Agency Advice

When can you claim equitable estoppel for relying on agency advice?

Can you get damages?

What can it be a defense for?

How does formality matter?

Can you rely on a agency mistake about the law or regulation?

Jurisprudentially, why not?

