Chapter 6

Standing to Seek judicial Review and the Timing of Judicial Review

Getting into court

What is the general provision in the APA for getting into court when the agency does something against the law?

What is case and controversy requirement?

Can case and controversy be waived by Congress? 

What does it have to do with advisory opinions from federal courts?

Do some states have a different standard for advisory opinions by the their courts?

Standing

What is standing?
Is standing a constitutional or judicial doctrine?
Discuss the components of standing: Injury, Causation, and Redressability.

May congress give anyone standing to sue? Examples from the course?

How does this satisfy Injury, Causation, and Redressability?
When can fear be the basis for injury?

How can this be used by plaintiffs' attorneys to bolster a weak case?
What is the special problem with redressability for procedural injuries?

What is the irreducible minimum for standing?

Distinguish the "injury in fact" and "zone of interest" tests.
Joe really likes trees and thinks about them a lot. He wants to protect the redwoods, but he never gets out of NYC. What are his problems in getting standing in a case challenging an EPA policy on cutting redwoods?

Jane visits the redwoods each year and hugs her favorite trees. Can she get standing?

The EPA has issued a permit to cut bristlecone pine trees on a mountain top that is not accessible by the public. What standing problem does this create when the Sierra Club wants to contest the order?
What are the issues for an animal rights group that wants to contest the regulation of animal research? The treatment of zoo animals?

Discuss the standing of federal agencies to contest the actions of other agencies.
Why was the LA Legislature able to take away the power of the Insurance Commissioner to appeal ALJ decisions to the courts?
Discuss tax payer standing in state and federal actions.

Does congress have standing to sue to overturn its own laws?

Associations and Third Parties

What does an association have to show to get standing?

What are the limits on the remedies in association standing cases?

Why is associational standing important to vindicate individual rights?

When can groups sue for third parties who are not members of their group?

Why did Eastern Kentucky fail on redressability?

Final agency action

What is a final agency action?

Why is final agency action required before you can go to court in most cases?

What is the finality problem with reviewing non-legislative rules, i.e., guidelines, letter rulings, etc.?

What do the courts look for to determine it an agency action is final? Examples?

What do you have to show to claim a final agency action for documents like opinion letters?

Give an example of when a letter ruling was found to be final action.

When, if ever, can you contest an opinion letter to a third party?

What was the final agency action problem in the Standard Oil case?

Why did Standard Oil care about the finding?

How is the final agency action requirement related to exhaustion of remedies?

Ripeness

What is ripeness?

Is ripeness a constitutional issue?

What is a facial challenge to a regulation or agency policy?

Why are facial challenges disfavored by the courts?

What additional information does the court get when it requires the plaintiff to wait to until there is enforcement? 

Discuss pre-enforcement review, contrasting Abbott Labs with Toilet Products.
What is the ripeness issue in these cases?

Was the dispute ripe in National Automatic Laundry?
Why is getting an injunction critical to pre-enforcement review?

What are the factors the court should consider in reviewing a request for an injunction in a pre-enforcement challenge case?
Are compliance orders ripe?

Assume the FDA changes action levels for bug parts in candy bars.

Is this dispute ripe for the candy makers?

Is this dispute ripe for consumers?

Explain
Exhaustion of Remedies
What is exhaustion of remedies?

How do you know if exhaustion of remedies is an issue in a case?

What are the exceptions to exhaustion of remedies?

What is administrative issue exhaustion?  When will the court waive it?
What are the factors to balance in exhaustion cases?

What is the futility doctrine and how do you satisfy it?

Availability of Review

In Overton Park, the Secretary said that his actions could not be reviewed because they were committed to his discretion by law. Did the court accept this, and what did the court require the Secretary to do to facilitate deciding the question?

The milk support laws in Block only provided for review by milk producers, not consumers. What did the court do with the consumer's lawsuit and how does this clarify Overton Park?

Why didn't the court require the FDA to explain why it was not regulating the use of drugs for lethal injections?

Webster v. Doe dealt with the right to a hearing by a fired national security employee. Congress said no hearing for these employees. Did the court accept this? Why? What, if any, claims did the court say Congress could not prevent from being reviewed?

Congress gives the Indian Health Service unallocated money in its budget. Congress earmarks the money for a new health center. 

What is an earmark?

The Indian Health Service does not build the health center. Can this decision be challenged by the affected tribe? Why?
What is statutory preclusion?
What is collateral estoppel and non-acquiesce?

When does the primary jurisdiction doctrine come up?

How do the primary jurisdiction doctrine and exhaustion doctrine differ?

What are the standards the court should use when deciding whether to defer to an agency in a primary jurisdiction case?
What is the general rule on which actions are reviewed by district courts and which are reviewed by circuit courts?

Discuss mandamus, including the standards for relief and when you would use it.

Mass v. EPA

What was the role of the petition for rule making in Mass. v. EPA?

What is the agency required to do when it gets a petition requesting rulemaking?

Why did EPA say it could not make a rule?

Why did this invite judicial review?

What might the agency have said that would have satisfied the court?

What was the legal question before court?

Why is this a global warming issue?

What are the policy issues in requiring the EPA to make rules on greenhouse gasses, rather than allowing the agency to defer to congress?

What was the evidence before the court that congress had considered global warming?

How did this affect their analysis in the case?
