Administrative Law Review Questions - Edited for Spring 2009 - Part I
Federal Governmental Organization

Why do we have separation of powers?

What are the three branches of the federal government?

What are the unique powers of the executive branch?
What is the unique power of the judicial branch?

What are the unique powers of the House of Representatives?
What are the unique powers of the Senate?
What is the key factor that determines whether an agency must be in the executive branch?

What is an example of a Congressional agency?

What powers can a Congressional agency exercise?

Congressional Control of Agencies

What are bicameralism and presentment and how are they relevant to agency oversight?

What was the legislative veto in Chadha and why did it pose a constitutional problem?

Why did Congress use the legislative veto?  

What is the alternative to the legislative veto if Congress does not like a proposed rule or agency policy?
What is the congressional power over agencies, i.e., how are agencies formed, where do they get their legal powers, and how are they financed?

Executive Control of Agencies

Officers of the U.S.

How are appointments used to control agencies?

Who are officers of the U.S.?

How are they appointed?

How can they be removed? 
Be specific about controlling clauses in the Constitution and critical case precedent.
What is an inferior officer of the U.S., as opposed to an officer of the U.S.?

What is the appointments process for inferior officers?

Executive Orders

What is an executive order?

What are the limits on an executive order?

In simple terms, what does each of these executive orders address: E.O. 12866, OIRA, and OMB.
What are the limits on presidential control of agencies?

Independent Agencies

What is an independent agency?

Which branch of government are independent agencies in?

How did a case over term of office for an agency commissioner lead to independent agencies?

How is presidential control of independent agencies different from control over cabinet level agencies? (Remember OIRA and OMB.)
What is the policy reason for having independent agencies?
Explain the policy implications of independent agencies and how they challenge separation of powers.
State Separation of Powers

How does separation of powers differ in the states as compared to the federal government?

How does the role of the Attorney General of Louisiana differ from the Attorney General of the United states as relates to separation of powers?

Wooley

Why is the underlying issue in the Wooley case?

What did Wooley leave unresolved?
Why is the separation of powers issue between the governor and insurance commissioner different from the issue between the courts and the Department of Administration?
What was the "quasi-judicial" analysis in Wooley?

Why is the LA SC's definition of a judge and an ALJ circular?

Adjudications

What is an adjudication?

How does an adjudication differ from a rulemaking?

What are the due process differences between an adjudication and a rulemaking?
How does an inquisitorial process (agency adjudication) differ from a court trial?

Explain how inspections are a form of  adjudication.
Formal versus Informal Adjudications

Contrast formal and informal adjudications.

Why are informal adjudications called non-APA adjudications?

What are examples of informal adjudications?

Why do the courts try to limit the ability of regulated parties to demand formal adjudications?

What is the "magic" language that triggers a formal adjudication?

ALJs and AJs

What are Article III judges, how are they selected, disciplined, removed, and what are their powers?

Discuss in detail how ALJs differ from Article III judges and the allowable review of the behavior of ALJ's. Include selection, retention, and assignment of work.
What is an initial decision by an ALJ, in contrast to a recommended decision?

Why did the EPA switch to allowing ALJ decisions to be final decisions?

Since the EPA provides internal agency appeals, how is this different from final decisions by ALJs in LA?

How is the problem of ex parte contacts different for ALJs and Article III judges?

Explain the different ways an agency may use the AJ or ALJ's opinion in arriving at a final holding in an adjudication.
How do these differ from rulings by Art. III judges?

General Adjudication Procedure

Discuss the issue of bias in administrative adjudications, why it is more severe than for Article III trials, and the rights of parties to have an impartial decision maker. What is the standard for disqualifying an administrative decisionmaker?

Discuss ex parte contacts in adjudications, including contact between agency staff, decision makers, parties, and interested persons.
What is separation of functions in administrative hearings and how does this improve the fairness of hearings?

Must agencies separate their functions into investigation, prosecution, and decisionmaking?

Why is separation of functions more difficult for small agencies?
How does having a central panel of ALJs, as in Louisiana, address separation of functions?

What benefit of in-house agency adjudications is lost with a central panel?

When a hearing officer is overruled by the agency, how should the reviewing court treat the ALJ's opinion?
What did the Pillsbury cases tell us about  the problem of Congress trying to influence adjudications.

Admission of Evidence

What is the purpose of the rules of evidence in Article III trials?

What is the underlying theory of the rules of evidence?

How does this change when there is no jury?

Does the APA set the standard of evidence?

Do all agencies use the same standards for evidence?

Why would the hearsay rule not be as important in an agency proceeding as a jury trial?

What was the Residuum Rule?

How does the "substantial evidence" standard change the Residumm Rule?

Notice

What is notice?

Why is it required?

What has to be provided in the notice?

What can complicate notice? What about in immigration? Welfare benefits?

Burden of Proof

Who has the burden of proof in an administrative proceeding?

Why does it matter who is the proponent of the order?

What is the standard of proof required in an agency proceeding, unless otherwise specified in the law?

Are there other standards in administrative proceedings?
Licensing and Permits

Using lawyers as an example, what are the basic legal requirements for licensing? 

What are the enforcement advantages of requiring a license as compared to having the agency look for violations in an ongoing activity? 

How are the legal standards for initial licensing different from a license review or revocation? Why?

How are the potential parties different for a law license than for a TV station license?

How does this change the adjudication?

The Record

Discuss the problem of agencies taking official notice of information, how this can influence the defendant's due process rights, and how the record is the key to resolving these problems.

What are the requirements for a record of an adjudication and how are they reviewed by the courts?
Can the record be amended on appeal to the courts?
Due Process

What is the difference between substantive and procedural due process?

Takings

What is a "taking"?

What due process is involved?

What about compensation?

How is compensation measured?

What is a regulatory taking?

New Property

What is the "new property"?

What is the "bitter with the sweet" doctrine (Loudermill)?  Is it still good law?

How are the rights different for new property versus old property?

What if I take your medical license, versus taking your land?

What if I abolish your job or your welfare entitlement?

How strong is the notion of new property?

What makes a benefit an entitlement? 
What is a matrix regulation? 
Explain the procedural rights established in Goldberg v. Kelly, how they differ from the rights given indigent criminal defendants, and how the rights are specifically tailored to the special problems posed in providing due process to an indigent welfare population.

How did the Welfare Reform Act of 1996 eliminate welfare as an entitlement?

What do Roth and Sinderman tell us about the due process rights of public employees?

Licensing

What is the basic due process requirement for revoking a license?

When can it be done without this process?

What special due process must an LA licensing board provide before suspending a license?

What if the licensee is endangering the public?

Liberty Interests
What are examples of liberty interests?
Privacy as a protected liberty interest: What does the case of the drunkard and the shoplifter tell us?
How do the "perverts R us" WWW site cases modify this? (Connecticut Dept. of Public Safety v. Doe, 123 S.Ct. 1160, (2003); Smith v. Doe, 123 S.Ct. 1140 (2003)

What rights does a prisoner retain and why should we care?
When does prison disciple trigger a hearing? What is the most important consideration?
Assume you have been hired to develop a new set of prison regulations for Angola. What are the tradeoffs you must deal with? What happens if prisoners have lots of rights? What if prisoners have no rights? 
Cost Benefit Analysis and Due Process

How does Matthews v. Eldridge modify Goldberg and why did the court limit the Goldberg rights?

What is the Matthews balancing test?
What is the Matthews analysis in school suspension and paddling cases?

Discuss cost benefit analysis (CBA) and the conflict between Goldberg v. Kelly and Matthews v. Eldridge.
How did the courts expand Matthews in later cases?
How does this fit in with discretionary decisionmaking as a defense to tort claims?
What is Justice Breyer's tunnel vision problem on regulations?  Can CBA cure this?
Alternative Remedies

What are alternative remedies to due process claims? 
For example, the case of the medical student who did not get the internship she bargained for. 
Why are these alternatives sometimes better for you client? 
What is the most you can win in a due process case?

Rulemaking

Basics

What is legislative rule?
What else are these called?

What is the legal effect of a legislative rule?

What is a non-legislative rule?
What else are these called?

Can a rule be retroactive?

Rulemaking policy

Why is rulemaking a favored policy?
Be specific and explain how rulemaking improves the efficiency of government and makes it easier for regulated industries and individuals to know their duties.

How can you use rulemaking to narrow the issues in adjudications?

What are the downsides of rulemaking and how can it undermine democracy?

Formal Rulemaking

What is a formal rulemaking?

When is it required?

Why is it so disfavored by the courts?
Informal (notice and comment) Rulemaking

What are the requirements for notice and comment (informal) rulemaking.

Can the record for a rule be supplemented after the original publication?

What about in response to comments?

Discuss the analysis used to determine whether an agency document is a rule, requiring notice and comment, or an interpretive guideline or a policy statement. What is the role of agency discretion in this analysis?
What does Chamber of Commerce v. U.S. Dept. of Labor, 174 F.3d 206 (D.C. Cir. 1999) tells us about coercion and the determination of whether a policy is binding? 
What are the requirements for proving proper notice of the contents of a rule?  Be specific, using Chocolate Manufacturers Ass'n v. Block as a example,  and also explain the interplay between the agency's formal notice and the comments it receives. 

What about when the agency relies on scientific data?  What is the public entitled to in the register posting?

How does the notice provision in rulemaking change the issues in ex parte communications?

How can you cure this?

When are ex parte communications an issue?

How does the notice requirement eliminate the ex parte communications issues for communications before the promulgation of the rule?

Discuss the limitations on ex parte communications and political influence in rulemaking, including how Sierra Club v. Costle modified the law from Volpe.

What is the president's role in rulemaking?

How are the problems of bias and prejudice different in rulemaking as opposed to adjudications?
What is the standard for disqualifying the secretary for bias?
*Vermont Yankee

What is hybrid rulemaking?

Explain the significance of Vermont Yankee v. NRDC for hybrid rulemaking.
What were the facts in Vermont Yankee?

Why did the agency want to use a rulemaking instead of adjudications for each plant?

What did the lower court want to require?

What did the United States Supreme Court rule?

Why is this still a major problem for nuclear power plants?
What are the exemptions from rulemaking?  

Discuss rulemaking for emergency situations and what accommodations can be made to traditional notice and comment.

Discuss rulemaking petitions and the extent of the court's power to force an agency to make a rule.
Mass v. EPA

What was the role of the petition for rule making in Mass. v. EPA?

What is the agency required to do when it gets a petition requesting rulemaking?

Why did EPA say it could not make a rule?

Why did this invite judicial review?

What might the agency have said that would have satisfied the court?
Discuss waivers of rules, when they should be granted, and what political and due process problems they raise.

