Administrative Law Review Questions - Fall 2009 - Part 3
FTCA
What does the court of claims deal with?

What is sovereign immunity?

Why was the FTCA passed?

What sort of actions does the FTCA cover?

Where do you look for law to apply in a FTCA case?

What is the procedural prerequisite before going to court under the FTCA?

What are the exclusions to the FTCA?

What is a Bivens action?

How did it fill a gap in the FTCA?

How was the FTCA amended after Bivens?
Do the amendments solve all of the potential Bivens actions?

What is the discretionary function exception?

Why is the discretionary function exception necessary to protect the other political and judicial controls on agencies?

What does the Atom Bomb case tell us about the breadth of the discretionary function exception?
What about abuse of discretion - is it excluded?

What if the agency knowingly ignores safety concerns?

What were the lessons of Berkowitz and Varig Airlines?
Why is the standard for discretionary authority defense for medical care (medical malpractice) different from Varig Airlines?
What does oyster case tell us about discretionary authority and Louisiana law?
How did abolishing sovereign immunity change the courts analysis of the LA tort claim act versus the analysis of the federal tort claims act, i.e., how is a statute in dereliction of immunity construed differently from a statute creating immunity?

42 USC 1983

What does Altman v. City of High Point tell us about the administrative management of dogs, owners rights, and the rights of society?  This is a good review of the problems of local regulatory agencies.
Why was 42 USC 1983 passed?

Who can you sue under 1983?

What violations is 1983 intended to address?

How are tort claims acts and 1983 complimentary?

What is absolute immunity?

Why do legislators and judges get absolute immunity under 1983?

What is qualified immunity?

How is qualified immunity different from the discretionary function exception?

What does this tell us about the different purposes of tort claims acts and 1983?

How does the 11th amendment limit claims under 1983?

Levee Law

What is the immunity provision of the Flood Control Act of 1928, i.e., how broad is it? Is it broader than the discretionary authority defense?
Why is this immunity necessary?

What are the risks of giving the Corps this level of immunity?

How would abolishing the Flood Control Act immunity and only allowing the discretionary authority defense affect the corps?

What does the appeals opinion in Graci (the one we read) tell us about when the immunity provisions do not apply?

How is this further delineated by Central Green, i.e., what does the court mean about "character of the waters" being the critical point?

Does the Flood Control Act provide for a cause of action - how do you bring a claim against the Corps?

If the Flood Control Act immunity does not apply, what is the standard fall back defense for a claim against the Corps?

Why were the claims for the breach of the 17th Street levee dismissed?

How did Judge Duval distinguish the MRGO levee claims to allow the case to proceed?
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