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'I'h;l.tw :\s held in efft3(;t i n  f'(io$-'2@is, themEorc, p ~ c r ~ l i ~ t ~ r t + .  
ed; t d .  U c d l i ~ ,v. ,C;r,ribh (184 S.V .  96). ($w d s o  1 ' ~ -
ple ex rel. i , I .  J / l r ~ - ' ~ ( 7 1 0 u n 2 ,130 A p p  Ijiv. 770.) 
r 31 1 1 ~  ~yl:~y(X>iu*t r~f[lW10 gl':ilh il IIC\V trial. If it 
a new tl*i:d, i t  irlay ref use 10 ~ i l ( . i ~ t ~  If itthe r e f ~ r ~ l l ~ e .  
vacntm the rofarexice, it, may hold that tho case is triable 
in 1Ilr:mklin cotmty. I f it ~ ~ i ~ ~ i ~ t ~ l stllc rt:f arcmcc?, and 
holds th;~L it may try the case without a, jury in fkh-
nectsdy, tho question will then come up whetIlc5r its 
ruling is right, and whether, if w~vllg,there is error 
rnorely, to be corrected by appeal, or defect of jurisdic-
tion, to bo correctd by a. prohibitory writ. 

We can ~,eeno reasonable l)asis for the contention that 
the term is iliegd, that the court is not a duly organized 
court, and tlmt it should be prohibited from considering 
tho mnttt:cr that may hereafter bo brought before it. 

The order sllould be afirnied with costs. 
HISCOCK, POUND,Ch. J., CHASE,HOGAX, MCLAUGHLI 

and ANDREWS,JJ., concur. 
Order affirmed. 

MARYA. GRAYTON, Respondent, 1). GH:OILGH:E. LARAB 
et al., Appellants. 

Public health -quarantine Lo prevent spread of infec 
disease -provisions of Public Eealth Law (Cons. Laws, c 
$ 2 5 )relating thereto modified by Second Class Cities Law 
Laws, ch. 53, $$ 145, 146,147, 148, 154)-action against 
officers of second class city for damages claimed to  be sus t  
by plaintiff because she was quarantined --when su 
authorized by city ordinance and health officers prote 

tion 25 rnaltes provisions directing 1 
against infectious and contagious ( 

for that purpose, its pmvjsions 
Cities L a w  (Cons. L:~vvs, ch. 53, 
authorizes the cornvnon council of any secorld class city to adopt 
ordinances relating to the public health of such city. When the 
common council of a city has a,ccepte?dthis delegation of power and 
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h s (ll.ll_\-and legally adop tctd an or.tlinar1c.e giving tire lieultll ofIic4crs 
of such ci ty  wider powers than those nailled ill the I'ublic He21 It11 
IJ~w, will prevail ant1 will protect a11 oilicers :~ct i~lg o~dirmn<:e 

good fa i th  aud with wason:tble cure to e~iforco the provisioris 
t1ler'eof, Sine8 valid ordixi:tti~~s have, witlii~k the proper ttirritory, 
the cll;~ra.cter ant1 effectof a statwte and ruay correctly kw said to be 
in fowe by ttie authority of the state. 

2. This uc:tion was brought by plt~intiff ttjpiniit deferitants, who 
W@W h a l t h  officers of a,city of tlie second ctass. to r.t:covc~ daniages 
for h h v i u g  quararltir~ed and imprisoned her a t  her horuc which 
:~tIjoined ahouse wliere a person was ill with snilallpox. The trial 
court denied a,motion to dismiss the co~tiplnint and instructed the 
jury t h i ~ tunless the person quxrituitined 11:~tl kmm exposed to the 
infectious disenst?. the qunrtmtine tvas not justified and the clefend- 
ants had no power under the law or under the ort1in:znc:e to enforce 
it; t h a t  t h e  ordinance reltttive thereto duly adopted by the city 
had no broader or different rimming than h:td thc Public Health 
Law; that good faith and reasonable cause were not nraterial or 
an\. justi fication; that defendants acted wrongfully, and tlli~t, there-
fore, plaintiff was entitled to daruages. I&&&upon exmlination of 
the record, that  the inst ructions were erroneous; that the question 
was clearly raised; that tlic ordi~iance ~tniler which the defendants 
acted was authorized, was legally adopted and was a reasonable and 
valid h e a l t h  regulation under the police power of the state, vesting 
in the  hea l t h  oficer a stated discretionary power, which, if lawfully 
exercised, protected those exercising it against the corisequent d:~m- 
ages to  persons or property. (Public Health Law, Ccms. Laws, ch. 
45, $ 25: Second Class Cities Law, Cons. Laws, cli. 33, 5s 145, 146, 147, 
4 ,  I (People elt. rel. Copcz~ttv. Beam? of Eealth of Yonkers, 
140 N. Y. 1; iMatte?. of Smith, 146 N. Y. 68, distinguished.) 

Craytmz v. Larabee, 163 App. Div. 934, reversed. 

(Argued March 15, 1917; decided May 1, 1917.) 

APPEAL from a judgment of the Appellate Division of 
the Supreme Court; in the fourth judicial department, 
entered April 13, 1914, nfirming a judgment in favor of 
plaintiff entered upon a verdict. 

The nature of the action and tho facts, so far as mate- 
rial, are stated in the opinion. 

D. Raymond Cobb, Corporation Counsel (Frank 
Harris of counsel), for appellants. The plaintiff failed to 



make a, case for the jury ;nd tho t r id  court's l . B f U ~ r ~ lto 

to tho jury solely under the povisions of the public 
Health Law, since under the S ~ X O I ~Class Cities Law,  
an4 tbe provisions of the onlinmcc! adopted 1 ) ~the ci ty  
pursuant to authority t1lercb.y conferred, the h e a l t h  
officer had discretion in est;kblishing a quarantine to pre-
vent the spread of srnklllpox. (&l&tter. of Smith,  146 
N. Y. 68;  Smith v. Emery, 11 App. IXv. 10; City of 
Bufalo v. AT. Y., L. E. & W. I Z .  Ti. Co., 152 N .  Y .  276;  
People v. N. Y. Z ~ ~ S O Y LCO., 159 App. Div. $86; vet. 
B d .  of Health v. Neister ,  3 i  N. Y . 661; I)olnsky v. Peo-
ple, 7 3  8.Y .  69; B e h t f l s  V. ficn~nor,207 E.Y. 389;  
li: A. Coach Co. v. City of ~VewYYor7c, 194 N. Y .  29; 
City of Rochester v. M. F. Nillirlzg Co., 199 N .  Y .  201; 
People ex rel. D u n r ~v. I$cun, 166 N. Y. 477.) 

D.Francis SearZe for respondent. There was no excep-
tion taken in the case tha t  presents a question of law as 
to wbether there was a n y  error in  submitting or not sub-
mitting to the jury the question whether the defemdants 
were justified in imprisoning plaintiff because they had 
probable cause to believe she had smallpox, or was so 
exposed to it that she would probably communicate it to 
others if she was not imprisoned fifteen days. (Crapov. 
City of Syracuse, 1 8 3  N. Y. 395; Quidan v. Welch, 1 4 1  
N.Y. 165; Clark v. AT. Y.C. & I ! .A?. B. Co., 1 9 1  N .  Y .  
416; Ross v. Caywood, 162 N .  W. 359;Wanger v. Grem-
me,; 169 N .  Y .421; Naluley v. Olcutl, 134 App. Div .  629; 
198 X. Y. 132; Gnxlislz v. H.& 0.$2. R. Co., 130 App  Div. 
238; 197 N. Y. 540.) The verdict was supported by the 
evidence. (Matter of ~ c ~ & a n ,218 N. Y. 64.) No such 
delegation of legislative power was permissible. (Bas to  
v. Lovett, 8 N. Y .  483: People v. Kennedy, 20'7 N. Y. 
558; Johnstown Cenzetery Assn. v. Parker, 28 Misc. 
Rep. 280.) Unless plaintiff was infected with or exposed 



C ~ L ~ . I K ,  The action is to recover the damages J. 
sustained by reason of an alleged unlawful restraint or 
cparmtliiic of the plaintiff witlkin her home a t  Syra- 
cuse, N. P. The judgluent i n  favor of tbe plaintiff', 
consequent upon a was affirmed by the non-
unanimous decision of the Appellate Division. The 
appellants prosent to us mccptions to the refusal of the 
trial court to grant them a nonsuit at the close of the 
evidence m d  to p r t s  o f  the charge to the jury. 

The cardinal facts uIvm which the appellants rely are, 
in effect, undispnted. At tlle times involved the defend- 
ant Hessler was the corrmissiorler of public safety of the 
city of Syracuse; the defendant Maloney, the health 
inspector in the department of public safety; the defend- 
ant Totman, the health officer, and the defendant 
Larabee, a. policeman assigned to assist the health officer. 
In July, 1911, a. women living in n. house adjoining that 
in which the plaintiff lived was ill with smallpox. The 
health offcer, with the aid of the other defendants, there- 
upon quarantined, for the period frorn July 14 to July 
29, lDl1, the house of plain tiff and within it herself and 
the other occnpants of the house. The claim of the 
appellants is that the trial court ruled, and erred therein, 
throughout tho t&l that the quarantine was wrongful 
unless the plaintiff had been, in fact, exposed to the dis-



Opinion, per Cox,~riu,J. [I220 N. Y.] 

ease, and tlmt the existence of x reasamble ground or cause 
for tlie judgment of tlie lmalth o&:or, if it existed, that the 
public h~iiltli required the cparantirie did not relieve him 
and the tlefendsnts fulfilling his orders f ram liability to the 
plaintiff . The A ppellate Division held mid the plaintiff 
urges that the c1;~ini of the appellants was not raised a t  
the trial. We liave decided that it was so raised. 

The complaint alleges two causes of action. The first 
cause is constituted of the facts that the defendants 
wrongfully imprisoned the plaintiff at her lmrno and 
advertised that she had, or had been exposed to, a loath- 
some disease, was unfit to be at large or pursue her occu- 
pation and thereby deprived her of her earnings, injured 
her feelings, held her up to ridicule and caused her to be 
shunned by her fellow-citizens. The second cause of 
action is constituted of the same facts, and the further 
facts that the defeiid:mts did the acts stated without any 
probable or reasonable cause, and "said plaintiff never 
had said disease and never had been exposed to said dis- 
ease and there was no reasonable or probable grounds 
for the defendants' action in tlie premises. " The answer 
contains 2% general denial. Obviously tlie issue of the 
good faith and the existence of re;~sonable grounds for 
the judgment of the appellants was raised by the plead- 
ings. A statute pertinent to the issue provided: ''Every 
such local board of Ilenlth shall guard against the intw- 
duction of such infectious and contagious or cornmuni-
cable diseases as are designated by tlie state department 
of health, by the e~c.~cise proper and vigilant medical of 
inspection arid control of all persons and things infected 
with or exposed to such diseases, and provide suitable 
places for the treatment arid care of sick persons who can- 
not otlierwise be provided for. It shall prohibit and pre- 
vent all intercourse and communic;-xtion with or use of 
infected premises, places and things, and require, and if 
necessary, provide the means for the thorough purification 
and cleansing of the same before general intercourse with 
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power ta adopt ordinanare in rchtion to the public 
health of any scconcl cl;m city; that the common 
council of the city of Syracuse has ncceptcd the dele-
gation of powor and has acted, arid ims clothed the 
Health Officer with wide POWCTS, r'~sii""gin the ortli-
name the following language : 'Tlit? Health Offi(:or. shall 
order isolation or absolute qunrm 2,itlcl in such cases or. 
wherever he deems nc:cessar.y, ' :~nd  t : h  slr ch otlmr 
measures as he deems necessary in cases not otherwise 
provided for. Further, that the eviilencr slroms in this 
case that the Health 0fic:er acted i r l  tile ~ r t m i w sentirelg 
in accortlance with the discretion and autllori ty with 
which he was clothed." The motion was denied with 
an exception to the defendants. The court c:hnrged:++"* * We have to construc reasonably tho statutes 
and the ordinances conferring those powers upon the 
board of health. Therefore when the ordinance of the 
city of Syracuse says that the Health OEcer may when- 
ever he deems it necessary quarantine a person or per-
sons, we must hold that language to mean this: that he 
may quarantine such person or persons whenever he 
ought reasonably to deem it necessary; whenever there 
is reasonable cause for such quarantine; whenever the 
necessity is a reasonable necessity. And that means 
this: that the board of health or the health officer may 
quarantine a person suffering from an infections disease 

.or a person who has been exposed to an infectious dis- 
ease in such way that he or she is liable to take it herself 
or to convey it to others. Now that is the power which 
the Health Officer and the board of health of this city 
have under the statute and under the ordinances of the 
city. He and they may quarantine a person suffering 
from an infectious disease or a person who has been 
exposed to such an infectious disease in such a manner 
that he or she is liable to take it himself or herself, or is 
liable to convey the disease to others. And that is the 
limit and extent of the powers which the board of health 



and the IIeeltll 0ftict.r have i ~ irt1g;tnl to itdectious (iis-
eases a rd  the qn;um tining of persor 1s for sxu;ll disi:ascls; '' 
and charged f i ldly that L ~ R S St h r ~hitti been :LUVX~)O-

sure in tlle inarmor s t a t ~ d  tlle clu:~ri~lltin(> "w;w not justi- 
fied. and the board of he;iltli and tho l i ~ i ~ l t h  office^ ~ t ~ r ~ 
cloing what they had no power untler the law or under 
the ordinance or in any way, to do; they were acting 
wrongfully 2nd for that wrong Mrs. Grayton is entitled 
to sudi damages as were oce:xsiored to her by it. " An 
exception of the defendants' counsel vrTas: "May it  please 
your Honor, in order that I may preserve the positior~ 
which I took in my motion for a nou-suit, I desire to 
except to what your Honor said in reference to the ordi- 
nance and its effect; my idea being that the provisions of 
the second class cities charter mentioned in my niotion 
for a non-suit delegated the power to the city wllidl the 
city accepted, and consequently gave the Health Officer 
wider latitude. I don't wish to waivc any ohjeotions 1 
raised there. " 

The trial justice was thoroughly inforrrled as to the 
ordinance. He repeated in his charge tllu Iangni~gc 
which the defendants invoked, and instructed the jury 21s 
to its meaning. He was informed tlmt tho defendants 
asserted freedom from liability, by virtue of the ordinance, 
in case they, in fact, with reasonable cause cdeerned i t  
necessary to maintain the quarantine. The ortl inancns, 
the direct and positive testimony of the health officer uncl 

e deputy health officer that they deexned it necessary 
nder the information and knowledge had by them iuld 
ter a careful consideration to xmixitain the qumnlltine 
r the protection of the public health, ant1 the motion i~lld 

round for the nonsuit so told him clearly and unrnist&- 
bly. He as clearly and unmistakably rejected the asser- 

tion of the defendants and &barged that the ordinance 
had not a broader or different meaning or effect than had 
the statute and, in effect, that good faith and reasonable 
cause to adjudge and act on the part of the defendants 



were not material or. ;my jnstifici~tioxm. The exception 
as dearly and nn-rnistakttbly pointed out to l ~ i r r ~that Wle 
def sndm is m.og;~rcted :tnr3. main trained his instr~~ction to 
the jw-y as to tho nleming and effect of the ordinance to 
be erron cow. 

Wo art+ thus brought to consicle~: whether or not the 
cl-large, in the regard in questlion, was erroneous. The 
legality of the procetlure or rnanncr of adoption of the 
ordimnce was at the trial and has been throughout 
unquestioned. The authority to enact it is found, Syra- 
cuse being 2% city of the second class, in the Second Class 
Cities 4 ~ 3 , ~(Consol. Laws, t;l-mp. 53, sections 145, 146, 147, 
1 4  I . 'Phe trial justice held, and we will assume for 
the instant quclstion that it does not inf ract any right 
protected liy the Constitution or fundamental principles of 
municipal law, and, therefore, is valid. Valid ordinances 
have, within the proper terfitory, the character and effect 
of a statute and may correctly be said to be in force by the 
authority of the state. ( Village of Carthaye v. Fred- 
erick, 122 N. Y. 268;  ,Vew Orleans 147atel-1Work.s Co. v. 
Nim Or.lecc9'~s,164 U. S. 4'71; IIelund v. City of Lowell, 
3 Allen, 407.) Our duty is to presume that each clause 
and sentence of the ordinance here has a purpose and use 
and the purpose and use signified by the usual and ordi- 
nary meaning of the language. (Jfo,dter oj' New Yol-7c 
& Brookly~ ?hidye, 72 N. Y. 527.) Among all the 
objects to be secured by governmental laws none i, moreQ 

important than the preservation of the public health. As 
a potent aid to its achievement the state creates or author- 
izes the creation of local boards of health or health offi- 
cers, The character or nature of such boards is adminis-
trative. In determining whether or not powers derogatory 
of common-law rights are conferred upon them by statu-
tory enactment, the rule of strict construction rmmt be 
applied and the bestowal must clearly appear. The 
powers in fact conferred upon them by the legislature or 
by virtue of legislative authority, in view of the great 
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~:UJT.It is not 2. mere repntitiorl in differing words or the 
rnrrr equivalerlt of tile statute. It is a clear, inrlependerlt 
alltllorization. Neither its language nos the intention of 
tllc (;ommoil courlcil expressecl by the language, nor the 
rcanifest purpose of its enactmerlt, perrnit us to approve 
the interpretation of it RS chi~rgedby the trial justice. 

The general authority to the health officer to i~bsolutely 
quarantine in cases of the d @signwted disezses ''wherever 
he deems necessary was not intended to and does not 
confer upon him unlimited power and right to control 
persons and property a t  his discretion. His action in 
such regard cannot be arbitr;try, unreasonable or oppres- 
sive. The language was wisely chosen and has a far 
diflkrmt meaning. As a preliminary to his action the 
health officer must deem the i~ction necesstwy. He must 
adjudge his conclusion, that is, his conclusion must rest 
upon his knowlege of the facts and of the correct rules for 
their interpretation and application acquired through a 
reasonable and fair investigation and consideratio11 a t  
such sources as a person of ordinary intelligence and per- 
ception, charged with the responsibilities of the office, 
would regard as authentic and trustworthy. The con- 
clusion thus reached must be that the action he orders is 
essential to public health. Conditions must exist which 
render, within reason and fair apprehension, his action 
essential for the preservation of the health of the public. 
For a mere error of judgment the officer cannot be held 
liable. Unreasonable and arbitrary action or rnalicious 
or partial action, or action in excess of his authority, 
causing inj nries, su~pports his 1iabili ty . 

Our present conclusion is not in disagreement with our 
decisions in prior cases. (People ex rel.  Copcutt v. Board 
of Health, Yonkers, 140 N .  Y .  1; Matter of Smith, 146 
N. Y .  68.) In these cases a statute required the existence 
of a defined and prescribed condition precedent to the 
action of the health officers threatened or complained of, 
which condition in fact did not exist. It may be that the 






