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FEDERAL COMMUNICATIONS COMMISSION et al. v. 
FOX TELEVISION STATIONS, INC., et al. 

certiorari to the united states court of appeals for 
the second circuit 

No. 07–582. Argued November 4, 2008—Decided April 28, 2009 

Federal law bans the broadcasting of “any . . . indecent . . . language,” 18 
U. S. C. § 1464, which includes references to sexual or excretory activity 
or organs, see FCC v. Pacifica Foundation, 438 U. S. 726. Having first 
defined the prohibited speech in 1975, the Federal Communications 
Commission (FCC) took a cautious, but gradually expanding, approach 
to enforcing the statutory prohibition. In 2004, the FCC’s Golden 
Globes Order declared for the first time that an expletive (nonliteral) 
use of the F-Word or the S-Word could be actionably indecent, even 
when the word is used only once. 

This case concerns isolated utterances of the F- and S-Words during 
two live broadcasts aired by Fox Television Stations, Inc. In its order 
upholding the indecency findings, the FCC, inter alia, stated that the 
Golden Globes Order eliminated any doubt that fleeting expletives could 
be actionable; declared that under the new policy, a lack of repetition 
weighs against a finding of indecency, but is not a safe harbor; and held 
that both broadcasts met the new test because one involved a literal 
description of excrement and both invoked the F-Word. The order did 
not impose sanctions for either broadcast. The Second Circuit set aside 
the agency action, declining to address the constitutionality of the FCC’s 
action but finding the FCC’s reasoning inadequate under the Adminis­
trative Procedure Act (APA). 

Held: The judgment is reversed, and the case is remanded. 

489 F. 3d 444, reversed and remanded. 
Justice Scalia delivered the opinion of the Court, except as to 

Part III–E, concluding: 
1. The FCC’s orders are neither “arbitrary” nor “capricious” within 

the meaning of the APA, 5 U. S. C. § 706(2)(A). Pp. 513–522. 
(a) Under the APA standard, an agency must “examine the relevant 

data and articulate a satisfactory explanation for its action.” Motor 
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automo­
bile Ins. Co., 463 U. S. 29, 43. In overturning the FCC’s judgment, the 
Second Circuit relied in part on its precedent interpreting the APA and 
State Farm to require a more substantial explanation for agency action 
that changes prior policy. There is, however, no basis in the Act or this 
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encouraged the offensive language by using suggestive 
scripting in the 2003 broadcast, and unreasonably failed to 
take adequate precautions in both broadcasts, id., at 13311– 
13314, ¶¶ 31–37, the order again declined to impose any for­
feiture or other sanction for either of the broadcasts, id., at 
13321, ¶ 53, 13326, ¶ 66. 

Fox returned to the Second Circuit for review of the Re­
mand Order, and various intervenors including CBS, NBC, 
and ABC joined the action. The Court of Appeals reversed 
the agency’s orders, finding the Commission’s reasoning inad­
equate under the Administrative Procedure Act. 489 F. 3d 
444. The majority was “skeptical that the Commission 
[could] provide a reasoned explanation for its ‘fleeting exple­
tive’ regime that would pass constitutional muster,” but it 
declined to reach the constitutional question. Id., at 462. 
Judge Leval dissented, id., at 467. We granted certiorari, 
552 U. S. 1255 (2008). 

III. Analysis 

A. Governing Principles 

The Administrative Procedure Act, 5 U. S. C. § 551 et seq., 
which sets forth the full extent of judicial authority to review 
executive agency action for procedural correctness, see Ver­
mont Yankee Nuclear Power Corp. v. Natural Resources De­
fense Council, Inc., 435 U. S. 519, 545–549 (1978), permits 
(insofar as relevant here) the setting aside of agency action 
that is “arbitrary” or “capricious,” 5 U. S. C. § 706(2)(A). 
Under what we have called this “narrow” standard of review, 
we insist that an agency “examine the relevant data and 
articulate a satisfactory explanation for its action.” Motor 
Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. 
Automobile Ins. Co., 463 U. S. 29, 43 (1983). We have made 
clear, however, that “a court is not to substitute its judgment 
for that of the agency,” ibid., and should “uphold a decision 
of less than ideal clarity if the agency’s path may reasonably 
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be discerned,” Bowman Transp., Inc. v. Arkansas-Best 
Freight System, Inc., 419 U. S. 281, 286 (1974). 

In overturning the Commission’s judgment, the Court of 
Appeals here relied in part on Circuit precedent requiring a 
more substantial explanation for agency action that changes 
prior policy. The Second Circuit has interpreted the Admin­
istrative Procedure Act and our opinion in State Farm as 
requiring agencies to make clear “ ‘why the original reasons 
for adopting the [displaced] rule or policy are no longer dis­
positive’ ” as well as “ ‘why the new rule effectuates the stat­
ute as well as or better than the old rule.’ ” 489 F. 3d, at 
456–457 (quoting New York Council, Assn. of Civilian Tech­
nicians v. FLRA, 757 F. 2d 502, 508 (CA2 1985); emphasis 
deleted). The Court of Appeals for the District of Columbia 
Circuit has similarly indicated that a court’s standard of re­
view is “heightened somewhat” when an agency reverses 
course. NAACP v. FCC, 682 F. 2d 993, 998 (1982). 

We find no basis in the Administrative Procedure Act or 
in our opinions for a requirement that all agency change be 
subjected to more searching review. The Act mentions no 
such heightened standard. And our opinion in State Farm 
neither held nor implied that every agency action represent­
ing a policy change must be justified by reasons more sub­
stantial than those required to adopt a policy in the first in­
stance. That case, which involved the rescission of a prior 
regulation, said only that such action requires “a reasoned 
analysis for the change beyond that which may be required 
when an agency does not act in the first instance.” 463 
U. S., at 42 (emphasis added).2 Treating failures to act and 

2 
Justice Breyer’s contention that State Farm did anything more, 

post, at 549–552 (dissenting opinion), rests upon his failure to observe the 
italicized phrase and upon a passage quoted in State Farm from a plurality 
opinion in Atchison, T. & S. F. R. Co. v. Wichita Bd. of Trade, 412 U. S. 
800 (1973). That passage referred to “a presumption that [congressional] 
policies will be carried out best if the settled rule is adhered to.” Id., at 
807–808 (opinion of Marshall, J.). But the Atchison plurality made this 
statement in the context of requiring the agency to provide some explana­
tion for a change, “so that the reviewing court may understand the basis 
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rescissions of prior action differently for purposes of the 
standard of review makes good sense, and has basis in the 
text of the statute, which likewise treats the two separately. 
It instructs a reviewing court to “compel agency action 
unlawfully withheld or unreasonably delayed,” 5 U. S. C. 
§ 706(1), and to “hold unlawful and set aside agency action, 
findings, and conclusions found to be [among other things] . . . 
arbitrary [or] capricious,” § 706(2)(A). The statute makes no 
distinction, however, between initial agency action and sub­
sequent agency action undoing or revising that action. 

To be sure, the requirement that an agency provide rea­
soned explanation for its action would ordinarily demand 
that it display awareness that it is changing position. An 
agency may not, for example, depart from a prior policy sub 
silentio or simply disregard rules that are still on the books. 
See United States v. Nixon, 418 U. S. 683, 696 (1974). And 
of course the agency must show that there are good reasons 
for the new policy. But it need not demonstrate to a court’s 
satisfaction that the reasons for the new policy are better 
than the reasons for the old one; it suffices that the new pol­
icy is permissible under the statute, that there are good rea­
sons for it, and that the agency believes it to be better, which 
the conscious change of course adequately indicates. This 
means that the agency need not always provide a more de­
tailed justification than what would suffice for a new policy 
created on a blank slate. Sometimes it must—when, for ex­
ample, its new policy rests upon factual findings that contra­
dict those which underlay its prior policy; or when its prior 
policy has engendered serious reliance interests that must 
be taken into account. Smiley v. Citibank (South Dakota), 
N. A., 517 U. S. 735, 742 (1996). It would be arbitrary or 
capricious to ignore such matters. In such cases it is not 

of the agency’s action and so may judge the consistency of that action with 
the agency’s mandate,” id., at 808. The opinion did not assert the author­
ity of a court to demand explanation sufficient to enable it to weigh (by its 
own lights) the merits of the agency’s change. Nor did our opinion in 
State Farm. 
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that further justification is demanded by the mere fact of 
policy change; but that a reasoned explanation is needed for 
disregarding facts and circumstances that underlay or were 
engendered by the prior policy. 

In this appeal from the Second Circuit’s setting aside of 
Commission action for failure to comply with a procedural 
requirement of the Administrative Procedure Act, the broad­
casters’ arguments have repeatedly referred to the First 
Amendment. If they mean to invite us to apply a more 
stringent arbitrary-and-capricious review to agency actions 
that implicate constitutional liberties, we reject the invita­
tion. The so-called canon of constitutional avoidance is an 
interpretive tool, counseling that ambiguous statutory lan­
guage be construed to avoid serious constitutional doubts. 
See Edward J. DeBartolo Corp. v. Florida Gulf Coast Build­
ing & Constr. Trades Council, 485 U. S. 568, 575 (1988). We 
know of no precedent for applying it to limit the scope of 
authorized executive action. In the same section authoriz­
ing courts to set aside “arbitrary [or] capricious” agency ac­
tion, the Administrative Procedure Act separately provides 
for setting aside agency action that is “unlawful,” 5 U. S. C. 
§ 706(2)(A), which of course includes unconstitutional action. 
We think that is the only context in which constitutionality 
bears upon judicial review of authorized agency action. If 
the Commission’s action here was not arbitrary or capricious 
in the ordinary sense, it satisfies the Administrative Proce­
dure Act’s “arbitrary [or] capricious” standard; its lawfulness 
under the Constitution is a separate question to be addressed 
in a constitutional challenge.3 

3 
Justice Breyer claims that “[t]he Court has often applied [the doc­

trine of constitutional avoidance] where an agency’s regulation relies on a 
plausible but constitutionally suspect interpretation of a statute.” Post, 
at 566. The cases he cites, however, set aside an agency regulation be­
cause, applying the doctrine of constitutional avoidance to the ambiguous 
statute under which the agency acted, the Court found the agency’s inter­
pretation of the statute erroneous. See Solid Waste Agency of Northern 
Cook Cty. v. Army Corps of Engineers, 531 U. S. 159, 174 (2001); NLRB 
v. Catholic Bishop of Chicago, 440 U. S. 490, 507 (1979). But Justice 
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