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II
A 

The full text of the statutory subsection at issue states 
that the overtime provisions of the FLSA shall not apply 
to: 

“any salesman, partsman, or mechanic primarily en­
gaged in selling or servicing automobiles, trucks, or 
farm implements, if he is employed by a nonmanufac­
turing establishment primarily engaged in the busi­
ness of selling such vehicles or implements to ultimate 
purchasers.”  §213(b)(10)(A). 

The question presented is whether this exemption should 
be interpreted to include service advisors.  To resolve that 
question, it is necessary to determine what deference, 
if any, the courts must give to the Department’s 2011 
interpretation. 

In the usual course, when an agency is authorized by 
Congress to issue regulations and promulgates a regula­
tion interpreting a statute it enforces, the interpretation 
receives deference if the statute is ambiguous and if the 
agency’s interpretation is reasonable.  This principle is 
implemented by the two-step analysis set forth in Chev-
ron. At the first step, a court must determine whether 
Congress has “directly spoken to the precise question at 
issue.” 467 U. S., at 842. If so, “that is the end of the 

Encino Motorcars is the Court’s most recent statement of what an agency must do to 
change policy with a rule. Encino Motorcars starts decades ago when automobile 
dealerships persuaded Congress to exempt dealership employees from the overtime pay 
provisions of the Fair Labor Standards Act (FLAS). The language of the original statute 
was ambiguous as to whether service managers were exempt from overtime 
requirements. The Department of Labor (DOL) issued guidence saying they were not 
exempt – they had to be paid overtime. The court rejected this, holding that the statue, as 
amended later, clearly exempted them. In 1978, DOL issued guidence that service 
managers were exempt from FLSA overtime rules. The DOL issued a proposed rule in 
2008 adopting the same interpretation. The agency does not finalize the rule (probably 
because of changing administrations) until 2011. In the 2011 rule, the agency reverses its 
position from the proposed rule and with little explanation issues a rule that says service 
managers must be paid overtime. Encino Motorcars challenges the rule and has standing 
because the rule would increase its cost of employing service managers.

This case is not directly on point with State Farm. State Farm was the rescission of a 
notice and comment rule. In this case, the rule is changing well-established agency 
practice, not a previous notice and comment rule. In this sense, it is broader than State 
Farm because it implies that the agency has to explain policy changes from current 
practices, not just changes to or, revisions of, existing rules.
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matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress.” 
Id., at 842–843.  If not, then at the second step the court 
must defer to the agency’s interpretation if it is “reasona­
ble.” Id., at 844. 
 A premise of Chevron is that when Congress grants an
agency the authority to administer a statute by issuing 
regulations with the force of law, it presumes the agency
will use that authority to resolve ambiguities in the statu­
tory scheme.  See id., at 843–844; United States v. Mead 
Corp., 533 U. S. 218, 229–230 (2001).  When Congress
authorizes an agency to proceed through notice-and­
comment rulemaking, that “relatively formal administra­
tive procedure” is a “very good indicator” that Congress 
intended the regulation to carry the force of law, so Chev-
ron should apply.  Mead Corp., supra, at 229–230.  But 
Chevron deference is not warranted where the regulation
is “procedurally defective”—that is, where the agency errs
by failing to follow the correct procedures in issuing the 
regulation. 533 U. S., at 227; cf. Long Island Care at 
Home, Ltd. v. Coke, 551 U. S. 158, 174–176 (2007) (reject­
ing challenge to procedures by which regulation was is­
sued and affording Chevron deference). Of course, a party 
might be foreclosed in some instances from challenging 
the procedures used to promulgate a given rule.  Cf., e.g., 
JEM Broadcasting Co. v. FCC, 22 F. 3d 320, 324–326 
(CADC 1994); cf. also Auer v. Robbins, 519 U. S. 452, 458– 
459 (1997) (party cannot challenge agency’s failure to 
amend its rule in light of changed circumstances without 
first seeking relief from the agency).  But where a proper
challenge is raised to the agency procedures, and those 
procedures are defective, a court should not accord Chev-
ron deference to the agency interpretation.  Respondents
do not contest the manner in which petitioner has chal­
lenged the agency procedures here, and so this opinion 
assumes without deciding that the challenge was proper. 
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One of the basic procedural requirements of administra­
tive rulemaking is that an agency must give adequate 
reasons for its decisions.  The agency “must examine the 
relevant data and articulate a satisfactory explanation for 
its action including a rational connection between the facts
found and the choice made.” Motor Vehicle Mfrs. Assn. of 
United States, Inc. v. State Farm Mut. Automobile Ins. Co., 
463 U. S. 29, 43 (1983) (internal quotation marks omitted). 
That requirement is satisfied when the agency’s explana­
tion is clear enough that its “path may reasonably be 
discerned.” Bowman Transp., Inc. v. Arkansas-Best 
Freight System, Inc., 419 U. S. 281, 286 (1974).  But where 
the agency has failed to provide even that minimal level of
analysis, its action is arbitrary and capricious and so 
cannot carry the force of law. See 5 U. S. C. §706(2)(A); 
State Farm, supra, at 42–43. 

Agencies are free to change their existing policies as 
long as they provide a reasoned explanation for the 
change. See, e.g., National Cable & Telecommunications 
Assn. v. Brand X Internet Services, 545 U. S. 967, 981–982 
(2005); Chevron, 467 U. S., at 863–864.  When an agency
changes its existing position, it “need not always provide a 
more detailed justification than what would suffice for a
new policy created on a blank slate.” FCC v. Fox Televi-
sion Stations, Inc., 556 U. S. 502, 515 (2009).  But the 
agency must at least “display awareness that it is chang­
ing position” and “show that there are good reasons for the 
new policy.” Ibid. (emphasis deleted). In explaining its
changed position, an agency must also be cognizant that
longstanding policies may have “engendered serious reli­
ance interests that must be taken into account.”  Ibid.; see 
also Smiley v. Citibank (South Dakota), N. A., 517 U. S. 
735, 742 (1996). “In such cases it is not that further justi­
fication is demanded by the mere fact of policy change; but 
that a reasoned explanation is needed for disregarding 
facts and circumstances that underlay or were engendered 
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by the prior policy.” Fox Television Stations, supra, at 
515–516. It follows that an “[u]nexplained inconsistency”
in agency policy is “a reason for holding an interpretation 
to be an arbitrary and capricious change from agency 
practice.” Brand X, supra, at 981.  An arbitrary and ca­
pricious regulation of this sort is itself unlawful and re­
ceives no Chevron deference. See Mead Corp., supra, at 
227. 

B 
Applying those principles here, the unavoidable conclu­

sion is that the 2011 regulation was issued without the
reasoned explanation that was required in light of the 
Department’s change in position and the significant reli­
ance interests involved. In promulgating the 2011 regula­
tion, the Department offered barely any explanation. A 
summary discussion may suffice in other circumstances, 
but here—in particular because of decades of industry
reliance on the Department’s prior policy—the explanation 
fell short of the agency’s duty to explain why it deemed it
necessary to overrule its previous position.

The retail automobile and truck dealership industry had
relied since 1978 on the Department’s position that service
advisors are exempt from the FLSA’s overtime pay re­
quirements.  See National Automobile Dealers Associa­
tion, Comment Letter on Proposed Rule Updating Reg­
ulations Issued Under the Fair Labor Standards Act 
(Sept. 26, 2008), online at https://www.regulations.gov/
#!documentDetail;D=WHD-2008-0003-0038.  Dealerships
and service advisors negotiated and structured their com­
pensation plans against this background understanding.
Requiring dealerships to adapt to the Department’s new 
position could necessitate systemic, significant changes to 
the dealerships’ compensation arrangements.  See Brief 
for National Automobile Dealers Association et al. as 
Amici Curiae 13–14. Dealerships whose service advisors 

http:https://www.regulations.gov
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are not compensated in accordance with the Department’s
new views could also face substantial FLSA liability, see 
29 U. S. C. §216(b), even if this risk of liability may be 
diminished in some cases by the existence of a separate
FLSA exemption for certain employees paid on a commis­
sion basis, see §207(i), and even if a dealership could 
defend against retroactive liability by showing it relied in 
good faith on the prior agency position, see §259(a).  In 
light of this background, the Department needed a more
reasoned explanation for its decision to depart from its
existing enforcement policy.

The Department said that, in reaching its decision, it 
had “carefully considered all of the comments, analyses,
and arguments made for and against the proposed changes.”
76 Fed. Reg. 18832. And it noted that, since 1978, it 
had treated service advisors as exempt in certain circum­
stances. Id., at 18838. It also noted the comment from the 
National Automobile Dealers Association stating that the
industry had relied on that interpretation.  Ibid. 

But when it came to explaining the “good reasons for the
new policy,” Fox Television Stations, supra, at 515, the 
Department said almost nothing.  It stated only that it 
would not treat service advisors as exempt because “the 
statute does not include such positions and the Depart­
ment recognizes that there are circumstances under which
the requirements for the exemption would not be met.” 76 
Fed. Reg. 18838.  It continued that it “believes that this 
interpretation is reasonable” and “sets forth the appropri­
ate approach.” Ibid.  Although an agency may justify its 
policy choice by explaining why that policy “is more con­
sistent with statutory language” than alternative policies, 
Long Island Care at  Home, 551 U. S., at 175 (internal 
quotation marks omitted), the Department did not analyze
or explain why the statute should be interpreted to exempt
dealership employees who sell vehicles but not dealership
employees who sell services (that is, service advisors). 
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And though several public comments supported the De­
partment’s reading of the statute, the Department did not
explain what (if anything) it found persuasive in those
comments beyond the few statements above.

It is not the role of the courts to speculate on reasons
that might have supported an agency’s decision.  “[W]e
may not supply a reasoned basis for the agency’s action
that the agency itself has not given.” State Farm, 463 
U. S., at 43 (citing SEC v. Chenery Corp., 332 U. S. 194,
196 (1947)). Whatever potential reasons the Department
might have given, the agency in fact gave almost no rea­
sons at all. In light of the serious reliance interests at
stake, the Department’s conclusory statements do not
suffice to explain its decision. See Fox Television Stations,
556 U. S., at 515–516.  This lack of reasoned explication
for a regulation that is inconsistent with the Department’s
longstanding earlier position results in a rule that cannot
carry the force of law. See 5 U. S. C. §706(2)(A); State
Farm, supra, at 42–43.  It follows that this regulation does
not receive Chevron deference in the interpretation of the
relevant statute.

* * *
For the reasons above, §213(b)(10)(A) must be construed 

without placing controlling weight on the Department’s
2011 regulation. Because the decision below relied on 
Chevron deference to this regulation, it is appropriate to
remand for the Court of Appeals to interpret the statute in
the first instance. Cf. Mead, 533 U. S., at 238–239.  The 
judgment of the Court of Appeals is vacated, and the case 
is remanded for further proceedings consistent with this
opinion. 

It is so ordered. 




