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Public Law 95-95

95th Congress
An Act

To amend the Clean Alr Ael, and for other purpoges. . A’ug‘. 7, 1977
[H.R. 6161]

Be it enacted by the Senate and House of Representatives of the
United States of America in (ongress assemdled, Clean Air Act
’ ‘ Amendments of

BHORT TITLE AND TABLE OF CONTENTH 1977,

Secrion 1. This Act, together with the following table of contents, 42 USC 7401
may be cited as the “Clean Air Aet Amendments of 1977". nate.

TABRLE OF CONTENTS
see. 1, Short title and table of eontents.

TITLE I--AMBENDMENTS RELATING PRIMARILY TO TITLE I OF THE
CLEAN AIR ACT

Se«. 101, Training,

See. 102, Waiver of maintenanee of effort requirement,

See, 103, Adr quality control regions,

Sec, 104, Criterin und control techniques,

Sec. 105, Transportation planning and guidelines,

Hee, 104, Air gquality standavds, ) )

See. 107, Epergy or economic emergency authority,

Hec. 108, Implementation plans.

Hee: 109, New source standards of performunce,

See, 110, Stundards for bazardous air pollutants,

Hee, 111, Buforcement provisions.

See. 112, Compliance orders (Including voal conversion).

Hee. 118, Notlee to State in case of eertaln inspections, et cetera.

Bee. 114, International alr pollution. o

Heq. 115, President's alr quality advisory board,

See. 116. Control of pollution from-Federal facilities,

See, 117, Primary nonferrous smelter orders.

Ser. 118, Noncomplinnee penalty.

Hec. 1180, Consultation,

See. 120, Unregulafed pollufants,

Hee, 121, Stack heights,

Rée, 122, Assurance of plan-adequacy.

Sec. 123, Interstate poliutlon abatement.

See, 124, Public notification,

See. 125, Stafe hoards,

Hec, 126, Ozone protection,

see, 127, Prevention of signifieant deterlorgtion.

See, 128. Visabillty protection.

Ree. 120. Nonattalnment arens,

TITLE II—-AMBENDMENTS RELATING PRIMARILY TO TITLE 1I OF THE
OLBAN AIR ACT

Hee, 201. Light-duty motor vehicle emissions,

Sec. 202, Studies and research abjective for oxides of nitrogen,
Sec. 203, Study and reportof fuel-‘consumption,

See, 204, State grants,

Bec, 205, Costofcertuin emission control parts.

Yoo, 206, Warranties,

See. 207, California walver.

Sec. 208, Mulntenance {nstructions.

Sec. 209, Warrantiea and motor vehlele parts certification.
Hee. 210. Repair at' owner's place of choosing,

HSee. 211, High altitude performance adjustments,

*The Clean Air Act which was formerly classified to 42 USC 1857 et seg. has been transferred and is
fiow classified to 42 USC 7401 et seg. Marginal citations to the U.S, Code for sections of the Clean Air Act
in this slip law are to the new classifications, For former classifications of the Clean Air Act, consult the
Tables volume of the U.S, Code.

AUTHENTICATED ¢
US, COVERNMENT
INFORMATION

GPQO




91 STAT. 686 PUBLIC LAW 95-95—AUG. 7, 1977
TARLE OF CONTENTH—Continued

TITLE II—AMENDMBENTS RELATING PRIMARILY TO TITLE 11 OF THR
CLEAN AIR ACT—Continued

See, 212, Denler certificaiion.

See, 218, High altitude regulations.

See, 214, Agsurance of protection of publie health and safety,

Hee, 215, Fill pipe dtandards,

See, 216, Onboard hydrocorbon techiiology,

Sec, 217, Test procedures for measuring evaporative emissions,

See, 218, Certain minor and teehnical and eonforming amendments,

Sec. 219, Tampering.

Sec. 220, esting by small mannfacturers.

Parts standards ; preempiion of Btate law.,

: Testing of fuels and fuel additives.

Hee, 223, Small refineriey,

Bee, 224, Emission standards for heavy duly vehicles or engines nnd certain
other vehicles or engines,

Sec. 225, Aircraft emissions standards.

Hee, 226. Carbon monoxide intrusion into sustained use vehicles,

TITLE UI--AMENDMENTS RELATING PRIMARILY TO TITLE III OF
THH OLEAN AIR ACT

Sec. 301, Definitions.

See. 302. Emergency powers.

Hee, 303, Cltlzen guits,

Bee, 304, Clvil litlgation.

Sec. 305. Administrative procedures and judicial review,
Sec, 306, Hewage treatment grants.

See, 307, Eeonomic impact assessment,

Sec, 308, Finaneial disclosure; conflicts of interest.

Bec, 300, Alr quality monitoring by environmental protection agency.
Re¢, 310, Modeling,

Sec. 811, Bmployment effects.

See, 312, Employee protection.

Sec, 318, -National Cominission on Air Quality,

Hee, 314, Vapor recovery.

Hec. 816, Aunthorizations,

TITLE IV-—GENERAL AND MISCELLANEOUS PROVISIONS

Beo, 401, Basiz of administrative standards,

fee, 402, Interagency cooperation on prevention of environmental cancer and
heitel aud hing disease,

Sec. 403, Btudies.

Hee: 404 Rallroad émisston study.

Beec. 405. Btudy and report cénceriing economie approaches {o controlling mir
pollution, o

See, 408, Savings provision: effective dates,

TITLE I—AMENDMENTS RELATING PRIMARILY TO
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TRAINING
Grants, Sko. 101, (a) Section 103(b) of the Clean Air Act is amended by
42 USC 7403. striking out paragraph (5), redesignating the following paragraphs

accordingly, and adding the following at the end thereof: “In carry-
ing out the provisions of subsection (a), the Administrator shall pro-
vide training for, and make training grants to, personnel of air
pollution control ageneies and ofher persong with suitable qualifiea-
tions and make grants to such agencies, to other public or nonprofit
private agencies, institutions, and organizations for the purposes
Fees. stated in subsection (a) (5). Reasonable fees may be charged for such
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States in earrying out their functions under part G of title I of the
Clean Air Act (relating to prevention of gignificant deterioration of
aiv quality) with respect to pollutants, other than sulfur oxides and
particulates, for which national ambient air qualily standards are
promulgated. Such guidance document shall include recommended
strategies for controlling photochemical oxidants on a regional or
multistate basis for the purpoese of implementing part C and section
110 of such Act.

(d) Not later than two years after the date of ennctment of this
Act, the Administrator shall complete a study and report to the Con-
gress on the progress made in carrying out part C of title I of the Clean
Air Act (velating to significant deferioration of air quality) and the
problems associated with carrying out such section, including recom-
maendations for legisiative changes necessary to implement strategies
for controlling photochemical oxidants on a regional or multistate
basis,

VISIRILITY FROTECTION

Src. 198, (a) Part € of title T of the Clean Air Act, is amended by
adding the following new section after section 168:

“suppAnT 2
SYIQIBILPIY PROTECTION FOR FEDERAL CLASS 1 AREAS

“See, 169A. (n) (1) Congress hereby declares as a national goal the
prevention of any future, and the remedying of any existing, impair-
ment of visibility in mandatory elass T Federal areas \'hi(g\ inipair-
ment results from manmade air pellution,

“(2) Not later than six months after the date of the enactinent of
this section, the Secretary of the Interior in consnltation with other
Federal land managers shall review all mandatory eclags T Federal
areas and identify those where visibility is an important value of the
area, ¥rom time to time the Sceretary of the Interior may revise such
identifications. Not later than one year after such date of enactinent,
the Administrator shall, after consultation with the Secretary of the
Interior, promulgate a list of mandatorv elass T Federnl areas in
which he determinegs visibility is an important value.

“S.‘) Not later than eighteen months after the date of enactment
of this section, the Administrator shall complete a study and report
to Congress on available methods for implementing the national goal
set. forth in paragraph (1). Such report shall include recommenda-
tions for—

“(A) methods for identifying, characterizing, determining,
guantifying, and measuring visibility impairment in Federal avcas
referred to in paragraph (1), and

“(B) modeling techniques (or other methods) for determining
the extent to which manmade air pollution may reasonably be
antic«ilmted to cause or contribiute {o such impairment, and

“(CY methods for preventing and remedying such manmade air
pollution and resulting visibility impairment.

Such report shall also identify the elasses or eategories of soureces and
the types of air pollutants which, alone or in conjunction with other
sources or pollutants, may reasonably be antieipated to eause or con-
tribate signifieantly to impairment of visibility.

“(4) Not, later than twen ty-four months after the date of enactment
of this section, and after notice-and publie hearing, the Administrator
shall promnlgate regulations to assure (A) reasonable progress toward
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meeting the national goal specified in paragraph (1), and (1) com-
pliance with the requirements of this section,
“(b) Regulations under subsection (a) (4) shall— )
“(1) provide gnidelines o the States, taking into account. the
recommendations undey subsection (a)(3) on appropriate tech-
nigues and methods for implementing this section (as provided
in Tubpumgmphs {A) through () of such subseetion (a) (3)),
ang
“(2) require each applicable implementation plan for a State
in which any area listed hy the Administrator under subsection
(a) (2) is located (or for a State the emissions from which may
reasonibly be anticipated to cause or contribute to any impair-
ment of visibility in any such area) to contain such emission
limits, schedunles of compliance and other measures as may be
necessary to make reasonable progress toward meeting the national
aoal specified in subsection (a), including—
S(A) except as otherwise provided pursuant to subseetion
(¢, & requirement that each major stutionary source which
is in existence on the date of enactment of this gection, but
which has not heen in operation for more than fifteen years
as of such date, and which, as determined by the State (or the
Administrator in the case of a plan promulgated under sec-

tion 110(e) ) emits any air pollutant which may reasonably

be anticipated to eause or contribute to any impairment of
visibility in any such area, shall procure, install, and operute,
as expeditiously as practicable (and maintain thereafter)
the best available retrofit teehnology, as determined by the
State (or the Administrator in the case of a plan promul-
gated under section 110(¢)) tor controlling emissions from
such source for the purpose of eliminating or redueing any
such impairment, and
“(B) along-term (ten to fifteen years) strategy for making
reasonable progress townrd meeling the national goal spect-
fied in subsection (a). ]
In the case of a fossil-fuel fived generating powerplant having a total
generaling capacity in exeess of 750 megawatis, the emission limita-
tions vequired under this paragraph shall be determined pursnant
to guidelines, promulgated hy the Administrator under paragraph (1),

“(e)(1) The Administrator may, by rule, after notice and oppor-
tunity for publie hearing, exempt any major stationary source from
the requirement of subsection (b)(2)(A), upon his determination
that such source does not or will notf, by ifself or in combination with
other sources, emit any air pollutant which may reasonably be antici-
pated to cause or contribute to a significant impairment of visihility
mn any mandatory class I Federal aren.

“(2) Paragraph (1) of this subsection shall not be applicable to
any fossil-fuel fired powerplant with total design capaeity of 750
megawatis or more, unlegs the owner or operator of any such plant
demonstrates to the satisfaction of the Admnistrator that such power-
plant is located at such distance from all areas listed by the Admin-
1strator under subsection (a) (2) that such powerplant does not or will
not, by itself or in combination with other sources, emit any air pol-
lutant. which may reagsonably be anticipated to canse or contribute to
significant-impairment of visibility in any such area.

“(3) Am exemption under this subsection shall be effective only upon
concurrence by the appropriate Federal land manager or managers
with the Administrator’s determination under this subsection,
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“(d) Before holding the publie hearing on the proposed revision of
an applicable implementation plan to meet the requirements of this
section, the State (or the Administrator, in the case of a ']])la,n promul-
gated under section 110(c)) shall consult in person with the appro-
priate Federal land manager or managers and shall inelude o summary.
of the eonclusions and recommendations of the Federal land man-
agers in the notice to the publie, .

“(e) In promulgating regulations under this sec{ion, the Administra-
tor shall not yequire the use of any automatic or uniform bufler zone
or zones,

“(£) For purposes of section 304(2) (2), the meeting of the national
goal specified in subsection (a) (1) by any specific date or dates shall
not be considered a ‘nondiseretionary duty' of the Administrator,

“(g) For the purpose of this section—

“(1) in detérmining reasonable progress there shall be taken
into consideration the costs of compliance, the time necessary for
compliance, and the energy and nonair quality environmental
impacts of compliance, and the remaining useful life of any exist-
ing source subject to such requirements;

“(2) in determining best available retrofit technology the State
(or the Administrator in determining crission Hmitations which
reflect such technology) shall take into consideration the costs of
compliance, the energy and nonair quality environmental impaets
of compliance, any existing pollution control technology in use at
the souree, the remaining nseful life of the source, and the degree
of improvement in visibility which may reasonably he anticipated
to result from the use of such technology

“(8) the term “‘manmiade air pollution’ means air pollution which
resilts directly or indirectly from human activities;

“(4) the term ‘as expeditiously as practienble means as expe-
ditiously as practicable bul in no event, later than five years after
the date of approval of & plan revision undey this section (or the
date of promulgation of such g plan revision in the case of action
by the Administrator under section 110(c) for purposes of this
section) ; ' o

“{5) the term ‘mandatory class T Federal areas’ means Federal
areas which may not be designated as otlier than class I under this
part;

“(6) the terms ‘vigibility impairment’ and ‘impairinent of visi-
bility’ shall include reduction in visual range and atmospheric
discoloration and \

“O7Y the term ‘major stationary source’ means the following
types of stationary sonrces with the potential to emit 250 tons

or more of any pollutant : fossil-fuel fired steam electric plants of
more than 250 million British thermal units per hour heat input,
coal cleaning plants (thermal dryers), kraft pulp mills, Portland
Cement plants, primary zinc smelters, iron and steel mill plants,
primary aluminum ore reduction plants, primary copper smelters,
municipal inceneralors capable of charging more than 250 tons
of rafuse per day, hydrofluorie, sulfuric, and nitrie acid plants,
petroleum refineries, lime plants, phosphate rock processing plants,,
coke oven batteries, sulfur recovery %)lémts, carbon black plants
(furnace procegs), primary lead sielters, fuel conversion plants,
sintering plants, secondary metal production facilities, chemical
process plants, fossil-fuel boilers of more than 250 million British
thermal nnits per hour heat input, petrolenm storage and transfer
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facilities with a capacity exceeding 300,000 barrels, taconite ore
processing facilities, glass fiber processing plants, charcoal produc-
tion facilities.”,

NONATTAINMENT AREAS

Sre. 129, (a) (1) Before July 1, 1979, the interpretative regulation
of the Administrator of the Environmental Protection Agency pub-
lished in 41 Federal Register 55524-30, December 21, 1976, as may be
moadified by rule of the Administrator, shall apply except that the base-
line to he used for determination of appropriate emission offsets under
such regulation shall be the applicable implementation plan of the
State in effect at the time of application for a permit by a proposed
major stationary source (within the meaning of section 302 of the
Clean Air Act).

(2) Before July 1, 1979, the requirements of the regulation referred
toin paragraph (1) shall be waived by the Administrator with respect
to any pollutant 1f he determines that the State has— ‘

A) an inventory of emissions of the gpplicable pollutant for
ench nonattainment area (as defined In section 171 of the Clean
Air Act) that identifieg the type, quantity, and souree of such pol-
Iutant o as to proyvide information snflicient to demonstrate that
the requirements of subparagraph (C) are being met;

(B) an enforceable permit program which—

(1) requires new or modified major stationary sources to
meet emission limitations at least as stringent as required
under the permit requirements referred to in paragraphs (2)
and (3) of section 173 of the Clean Air Aet (relating to
lowest achievable emission rate and compliance by other
gources) nnd which assures compliance with the annual
reduction requirements of subparagraph (C) ; and

(ii) requires existing sources to achieve such reduction in
emissions in the area as may be obtained through the adop-
tion, at n minimum-of reasonably available control tech-
nology, and « )

(C) a program which requires reductions in total allowable
emissions in the area prior to January 1, 1979, so as to provide
for the same level of eémission reduction ag would result from the
application of the regnlation referred to in paragraph (1).

The Administrator shall terminate such waiver iiP in his judgment at
the reduction in emissions actually being attained is less than the
reduction on which the waiver was conditioned pursnant to subpara-
graph (C), or if the Administrator determines that the State iz no
longer in compliance with any requirement of this paragraph, Upon
application by the State, the Administrator may reinstate a. waiver
terminated under the preceding sentence if he s satisfied that such
State is in compliance with all réquirements of this subsection.

(8) Operating permits may be issued {o those applicants who were
properly granted construction permits, in gecordance with the law
and applieable regulations in effect at the time granted, for construe-
tion of a new or modified source in areas exceeding national primary
air quality standards on or before the date of the enactment of this
Act 1 such construction permits were granted prior to the date of the
enactment, of this Act and the person issued any such permit is able
to demonstrate that the emissions from the sonrce will be within the
limitations set forth in such constrnction permit.

(b) Title I of such Act is amended by adding the following néw
part at the end thereof;

91 STAT. 745

42 USC 7502

note.

41 CFR 51,18,

769, 770.
Waiver.

Emissions
inventoty.
Post, p. T46.

Permit program.

Post, p. 748,

Termination.

Reinstatement,
application.

Permits.




UNITED STATES CODE

2012 EDITION

CONTAINING THE GENERAL AND PERMANENT LAWS
OF THE UNITED STATES ENACTED THROUGH THE
112TH CONGRESS

(ending January 2, 2013, the last law of which was signed on January 15, 2013)

. Prepared and published under authority of Title 2, U.8. Code, Section 285b,
by the Office of the Liaw Revision Counsel of the House of Representatives

VOLUME THIRTY

TITLE 42—THE PUBLIC HEALTH AND WELFARE
§§7401-13574

us DEP()%HQR“
JUN 24 23%

URHVERSITY OF PiTTSBURGH
BAROO LAW LIBRARY

UNITED STATES"
GOVERNMENT PRINTING OFFICE
WASHINGTON : 2014

UNIVERSITY OF P[TT? BURGH BARCO LAW LiERARY

76-429v30 D Sig-1




§7491

STUDY OF MAJOR EMITTING FACILITIES WITH
POTENTIAL OF EMITTING 250 TONS PER YEAR
Pub. L. 95-95, title I, §127(b), Aug. 7, 1977, 91 Stat. 741,
directed Administrator, within 1 year after Aug. 7, 1977,
to report to Congress on consequences of that portion
of definition of “major emitting facility’’ under this
subpart which applies to facilities with potential to
emit 250 tons per year or more.

SUBPART II—VISIBILITY PROTECTION
CODIFICATION

As originally enacted, subpart II of part C of sub-
chapter I of this chapter was added following section
7478 of this title. Pub. L. 95-190, §14(a)(53), Nov. 16, 1977,
91 Stat. 1402, struck out subpart II and inserted such
subpart following section 7479 of this title.

§ 7491, Visibility protection for Federal class I
areas )

(a) Impairment of visibility; list of areas; study
and report

(1) Congress hereby declares as a national goal
the prevention of any future, and thé remedying
of any existing, impairment of visibility in man-
datory class I Federal areas which impairment
results from manmade air pollution.

(2) Not later than six months after August 7,
19717, the Secretary of the Interior in consulta-
tion with other Federal land managers shall re-
view all mandatory class I Federal areas and
identify those where visibility is an important
value of the area. From time to time the Sec-
retary of the Interior may revise such identi-
fications. Not later than one year after August
7, 1977, the Administrator shall, after consulta-
tion with the Secretary of the Interior, promul-
gate a list of mandatory class I Federal areas in
which he determines visibility is an important
value.

(3) Not later than eighteen months after Au-
gust 7, 1977, the Administrator shall complete a.
study and report to Congress on available meth-
ods for implementing the national goal set forth
in paragraph (1). Such report shall include rec-
ommendations for—

(A) methods for identifying, characterizing,
determining, quantifying, and measuring visi-
bility impairment in Federal areas referred to
in paragraph (1), and

(B) modeling techniques (or other methods)
for determining the extent to which manmade
air pollution may reasonably be anticipated to
cause or contribute to such impairment, and

(C) methods for preventing and remedying
such manmade air pollution and resulting visi-
bility impairment.

Such report shall also identify the classes or
categories of sources and the types of air pollut-
ants which, alone or in conjunction with other
sources or pollutants, may reasonably be antici-
pated to cause or contribute significantly to im-
pairment of visibility.

(4) Not later than twenty four months after
August 7, 1977, and after notice and public hear-
ing, the Administrator shall promulgate regula-
tions to assure (A) reasonable progress toward
meeting the national goal specified in paragraph
1), and (B) compliance with the requirements of
this section.

(b) Regulations

Regulations under subsection (a)(4) of this sec-
tion shall—
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(1) provide guidelines to the States, taking
into account the recommendations under sub-
section (a)(3) of this section on appropriate
techniques and methods for implementing this
section (as provided in subparagraphs (A)
through (C) of such subsection (a)(3)), and

(2) require each applicable implementation
plan for a State in which any area listed by
the Administrator under subsection (a)(2) of
this section is located (or for a State the emis-
sions from which may reasonably be antici-
pated to cause or contribute to any impair-
ment of visibility in any such area) to contain
such emission limits, schedules of compliance
and other measures as may be necessary to
make reasonable progress toward meeting the
national goal specified in subsection (a) of this
section, including—

(A) except as otherwise provided pursuant
to subsection (¢) of this section, a require-
ment that each major stationary source.
which is in existence on August 7, 1977, but
which has not been in operation for more
than fifteen years as of such date, and
which, as determined by the State (or the
Administrator in the case of a plan promul-
gated under section 7410(c) of this title)
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to
any impairment of visibility in any such
area, shall procure, install, and operate, as

" expeditiously as practicable (and maintain
- thereafter) the best available retrofit tech-
nology, as determined by the State (or the

Administrator in the case of a plan promul-

gabted under section 7410(c) of this title) for

controlling emissions from such source for
the purpose of eliminating or reducing any
such impairment, and

(B) a long-term (ten to fifteen years) strat-
egy for making reasonable progress toward
meeting the national goal specified in sub-
section (a) of this section.

In the case of a fossil-fuel fired generating
powerplant having a total generating capacity
in excess of 750 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated
by the Administrator under paragraph (1)

(¢) Exemptions

(1) The Administrator may, by rule, after no-
tice and opportunity for public hearing, exempt
any major stationary source from the require-
ment of subsection (b)(2)(A) of this section, upon
his determination that such source does not or
will not, by itself or in combination with other
sources, emit any air pollutant which may rea-
sonably be anticipated to cause or contribute to
a significant impairment of visibility in any
mandatory class I Federal area.

(2) Paragraph (1) of this subsection shall not
be applicable to any fossil-fuel fired powerplant
with total design capacity of 750 megawatts or
more, unless the owner or operator of any such
plant demonstrates to the satisfaction of the
Administrator that such powerplant is located
at such distance from all areas listed by the Ad-
ministrator under subsection (a)(2) of this sec-
tion that such powerplant does not or will not,
by itself or in combination with other sources,
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emit any air pollutant which may reasonably be
anticipated to cause or contribute to significant
impairment of visibility in any such area.

(3) An exemption under this subsection shall
be effective only upon concurrence by the appro-
priate Federal land manager or managers with
the Administrator’s determination. under this
subsection.

(d) Consultations with appropriate Federal land
managers

Before holding the public hearing on the pro-
posed revision of an applicable implementation
plan to meet the requirements of this section,
the State (or the Administrator, in the case of a
plan promulgated under section 7410(c) of this
title) shall consult in person with the appro-
priate Federal land manager or managers and
shall include a summary of the conclusions and
recommendations of the Federal land managers
in the notice to the public.

(e) Buffer zones

In promulgating regulations under this sec-
tion, the Administrator shall not require the use
of any automatic or uniform buffer zone or
zZones,

(f) Nondiscretionary duty

For purposes of section 7604(a)(2) of this title,
the meeting of the national goal specified in
subsection (a)(1) of this section by any specific
date or dates shall not be considered a ‘non-
discretionary duty’’ of the Administrator.

(g) Definitions

For the purpose of this section—

(1) in determining reasonable progress there
shall be taken into consideration the costs of
compliance, the time necessary for compli-
ance, and the energy and nonair quality envi-
roumental impacts of compliance, and the re-
maining useful life of any existing source sub-
ject to such requirements;

(2) in determining best available retrofit
technology the State (or the Administrator in
determining emission limitations which re-
flect such technology) shall take into consid-
eration the costs of compliance, the energy
and nonair quality environmental impacts of
compliance, any existing pollution control
technology in use at the source, the remaining
useful life of the source, and the degree of im-
provement in visibility which may reasonably
be anticipated to result from the use of such
technology;

(3) the term ‘“manmade air pollution’ means
air pollution which results directly or indi-
rectly from human activities;

.(4) the term ‘‘as expeditiously as prac-
ticable’’ means as expeditiously as practicable
but in no event later than five years after the
date of approval of a plan revision under this
section (or the date of promulgation of such a
Plan revision in the case of action by the Ad-
ministrator under section 7410(c) of this title
for purposes of this section);

(6) the term ‘“mandatory class I Federal
areas’’ means Federal areas which may not be
designated as other than class I under this
part;

(6) the terms ‘“visibility impairment’’ and
“impairment of visibility” shall include re-

duction in visual range and atmospheric dis-
coloration; and

(7) the term “major stationary source’’
means the following types of stationary
sources with the potential to emit 250 tons or
more of any pollutant: fossil-fuel fired steam
electric plants of more than 250 million Brit-
ish thermal units per hour heat input, coal
cleaning plants (thermal® dryers), kraft pulp
mills, Portland Cement plants, primary zinc
smelters, iron and steel mill plants, primary
aluminum ore reduction plants, primary cop-
per smelters, municipal incinerators capable
of charging more than 250 tons of refuse per
day, hydrofluoric, sulfuric, and nitric acid
plants, petroleum refineries, lime plants, phos-
phate rock processing plants, coke oven bat-
teries, sulfur recovery plants, carbon black
plants (furnace process), primary lead smelt-
ers, fuel conversion plants, sintering plants,
secondary metal production facilities, chemi-
cal process plants, fossil-fuel boilers of more
than 250 million British thermal units per
hour heat input, petroleum storage and trans-
fer facilities with a capacity exceeding 300,000
barrels, taconite ore processing facilities,
glass fiber processing plants, charcoal produc-
tion facilities.

(July 14, 1955, ch. 360, title I, §169A, as added
Pub. L. 95-95, title I, §128, Aug. 7, 1977, 91 Stat.
742.)

EFFECTIVE DATE

Subpart effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-05, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

§ 7492, Visibility
(a) Studies

(1) The Administrator, in conjunction with the
National Park Service and other appropriate
Federal agencies, shall conduct research to iden-
tify and evaluate sources and source regions of
both visibility impairment and regions that pro-
vide predominantly clean air in class I areas. A
total of $8,000,000 per year for b years is author-
ized to be appropriated for the Environmental
Protection Agency and the other Federal agen-
cies to conduct this research. The research shall

include—

(A) expansion of current visibility related
monitoring in class I areas;

(B) assessment of current sources of visi-
bility impairing pollution and clean air cor-
ridors;

(C) adaptation of regional air quality models
for the assessment of visibility;

(D) studies of atmospheric chemistry and
physics of visibility.

(2) Based on the findings available from the re-
search required in subsection (a)(1) of this sec-
tion as well as other available scientific and
technical data, studies, and other available in-
formation pertaining to visibility source-recep-
tor relationships, the Administrator shall con-
duct an assessment and evaluation that identi-
fies, to the extent possible, sources and source
regions of visibility impairment including natu-
ral sources as well as source .regions of clear air
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFA Part 51

LAD FRL-1671~8, Dacket No. A-79-40]
Visibility Protection for Federal Class §
Areas

AaGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Final rulemaking,

summARY: Today's action promulgates
regulations to assure reasonable
progress toward “the prevention of any
future, and the remedying of any
existing, impairment of visibility in
mandatory Class [ Federal areas which
impairment results from manmade air
pollution.” The responsibility for
developing the program and making any
substantive decisions will lie with the
thirty-six States which contain
mandatory Class 1 Federal areas,

'The principal effect of these
regulations will be to establish long- -
range goals. a planning process, and
implementation procedures. Preliminary
analyses have identified no existing
sources which will need 1o install
additional controls under these
regulations. Some large new sources will
be required to analyze their potential
impuct on visibility in mandatory Class 1
Federal areas; the State will retain final
authority over construction permits for
those sources,

Several changes have been made to
the regulations as proposed on May 22,
1980. Included among the more
significant changes are reguirements
giving States more authority aver
substantive decisions and provisions
that the State mey consider energy and
econoniic impacts when evaluating
sources which have visibility impacts on
integral vistas ol mandatory Class ]
Federal areas.

OATE: These rules are effective January
2, 1081, Petitions for review of thase
regulations must be filed in the United
Slates Court of Appeals for the District
of Columbla by February 2, 1981,

ADDRESS: Docket No, A-79-40,
containing material relevant to this
action, ia located in West Tawer Lobby,
Gallery 1, U.S. Environmen!al Protection
Agency, Central Docket Section, 401 M
Street, S.W., Washington, D.C. 20460,
The docket may be inspected between
8:00 a.m. and 4:00 p.m, on weekdays and
a reasonable fee may be charged for
copying. '

FOR FURTHER INFORMATION CONTACT:
Mr. Juhnnie L. Pearson, Office of Air
Quality Planning and Standards {MD-

15), Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, 'Telephone: (918) 541-5497.

1. Background

A, The Statute

Section 169A of the Clean Air Act
requires visibility protection for
mandatory Class [ Federal areas where
it has been determined that visibility is
an important value. “Mandatory Class I
Federal areas” are all international
parks and certain national parks and
wilderness areas as described in Section
162(a) of the Clean Air Act {Act}. To
work toward meeting the national
visibility goal set out in Section
169A(a)(1) of the prevention of any
future and remedying of any existing
man-made viaibility impairment in such
areas, Section 169A requires that the:

¢ Department of Interior review all
mandatory Class [ Federal areas and
identify those where visibility is an
important value [Section 168A{a)(2)}.

* EPA, after consulting with the
Department of Interior, promulgate a list
of the mandatory Class 1 Federal areas
in which visibility is an impartant value
[Section 169A(a)(2)].

* EPA prepare a report to Congress on
methods for achieving progress toward
the visibility goal. The report must
include methods to determine visibility
impairment, modeling techniques,
methods for preventing and remedying

. man-made air pollution and resulting

visibility impairment, and a discuesion
of visibility related pollutants and
sources [Section 169A(a]ﬁ3]].

= EPA promulgate regulations to
assure reasonable progress toward the
national visibility goal which will,
among other things, (1) provide
guidelines to States for including
visibility protection in Stale
Implementation Plans {SIPs); {2) require
SIPs to include emission limits,
schedules for compliance, and other
measures as may be necessary to make
reasonable progress toward meeting the
national vigibility goal; and (3) provide
guidelines for determining emission
limitations representing best available
retrofit technology for fossil-fuel fired
power plants in excess of 750 megawatts
generating capacity [Section 169A(a)(4)
and Section 169A(b)].

s EPA approve or disapprove SIP
revisions submitted in response to the
promulgated requiremenls [Section
110{a)(2)] and promulgate regulations for
those States which submit inadequate
regulations or fail to submit regulations
in response to EPA's requirements
{Section 110(c)].

In addition, Congress also included
visibility protection requirements in the

preconstruction review for prevention of
significant delerioration (PSD) {Section
185] by:

s Giving Pederal Land Managers “an
affirmative responsibility” to protect the
vigibility values of a Federal Class |
area and the right to recommend the
denial of a PSD permit if an adverse
impact on visibility would result. even if
the Class I PSD increments would be
met [Section 165(d)).

Requiring PSD permit applicants to
analyze the visibility at the site of the
proposed construction and any urea
potentially affected by the proposed
construction [Section 165(e)|.

B. Rulemaking

On November 30, 1979, the Agency
published an Advance Notice of
Proposed Rulemaking (ANPRM] {44 FR
69118), and also published its final
determination under Section 169A(a){2)
of mandatory Class | Federal arcus
where visibility is an important value
(44 FR 69122). The purpose of that
ANPRM was to inform the public of the
impending regulatory development
effort and to solicit comment on various
major issues needing resolution during
regulatory development. EPA, on May
22,1980 (45 FR 34762), published a
Notice of Proposed Rulemaking (INPRM)
and solicited comments on the
regulatory approach presented. The
Agency also announced two puhlic
hearings which were held in
Washington, D.C., (June 30, 1980) and
Salt Lake City, Utah, (July 2, 1980) for
the purpose of receiving oral public
comment on the proposed rules. The
Agency subsequently announced (45 FR
45110, July 23, 1980) the availability of
certain draft guideline documents,
solicited comments on those guidelines,
and established a publjc hearing for the
purpose of obtaining oral public
comment on these gutdelines. This
hearing was held on August 25, 1980 in
Washington, D.C. On July 31, 1980 (45
FR 50825), EPA extended the public
comment period on the regulations to
August 22, 1980 in order to provide
sufficient time for commenters to
consider the guidelines and their effect
on the proposed regulatory program.
Trangoripts of all public hearings and
copies of the public comments received

"have.been placed in Docket A-79-40.

The Agency received a total of 383

-comments from the public relating to the

varieus aspects of the proposed
programs, This promulgation is based
upon the material in the dockeat
including EPA's review and
consideration of all comments received
during the public comment period.
Notice of the changes made from the
proposal is in the "Supplemental
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Statement of Hasis and Purpasge” which
follows the regulalory language.
Additionally, EPA has prepared a
document, “Summary of Commenis and
Responses on the May 22, 1980 Proposed
Regulations for Visibility Protection for
Federal Class I Areas,” which
specifically responds lo the comments
received. This do.ument has been
placed in Docket A~79-40 and,
depending upon available supplies, a
copy may be obtained from: EPA
Library {MD-35}, U.S. Environmental
Protection Agency, Research Triangle
Park, N.C. 27711,

A copy of this document will be sent
to all commenters on the ANPRM,
NPRM, and guidelines.

C. Document Availability

The folowing documents were
developed by EPA and should be of use
to persons affected by today's
promulgation. These documents are in
Docket No. A-79-40 and are also
available from the sources indicated
below,

(1) “Protecting Visibility: An EPA
Report to Congress" (EPA-450/5-79-
008), National Technical Information
Service, 5285 Port Royal Rd., Springfield,
Virginia 22181.

» (2] “The Development of
Mathematical Models for the Prediction
of Anthropogenic Visibility Impairment”
(EPA-450/3-78-110 a, b, c), Nalional
‘Technical Information Service, 5285 Port
Rayal Rd., Springfield, Virginia 22161
(PB 293119, PB 293120, PB 293121),

(3) "Guidelines for Determining Best
Available Retrofit Technology for Coal-
Fired Power Plants and Other Existing
Stationary Facilitles,” (EPA-450/3-80-
008b), National. Technical Information
Service, 5285 Port Royal Rd., Springfield,
Virginia 22161,

(4) "“Assessment of Economic Impacts
of Visibility Regulations,” National
Technical Information Service, 5285 Port
Royal Rd., Springfield, Virginia 22161.

{5) “User's Manual for the Plume
Visibility Model (PLUVUE)," (EPA 450/
5-80-032) National Technical
Information Service, 5285 Port Royal
Rd., Springfield, Virginia 22181,

(8) “Workbook for Estimating
Visibility Impairment,” {EPA 450/4-80-
031) National Technical Information
Service, 5265 Port Royal Rd,, Springfield,
Virginia 22161, . '

(7} “Interim Guidance for Visibility
Monitoring,"” {(EPA 450/2-80-082}
National Technical Information Service,
6285 Port Rayal Rd., Springfield, Virginia
22161,

11. Program Overview

This preamble provides a brief
description of the regulatory program,

serving to introduce the epecifio
regulatory language. Following the
regulatory language is a “"Supplemontal
Statement of Basis and Purpose” which
discusses the major changes between
the final and proposed rules, In addition,
we have placed {n Docket No. A-76-40 a
document cantaining EPA's response to
comments.

The Problem

Congress has sel aside certain
International parks and national
wilderness areas, national memorial
parks, and national parks (mandatory *
Class 1 Federal areas) to preserve and
enhagce their beauty for present and
future generations to enjoy. The intrinsic
beauty of these areas, however, has
been threatened by visibijlity-degrading
air pollution, Visibility is commonly
referred to as the relative ease with
which objects can be seen through the
almosphere under various conditions.
Congress became aware of the need to
protect visibility in these areas and
directed EPA through the Clean Air Act
to explore the relationship between
man-caused pollution and visibility
impairment.

From this research we can say there
are generally two types of air pollution
which reduce or impair visibility:

(1) Smoke, dust, colored gas plumaes,
or layered haze emitted from stacks
which obscure the sky or horizon and
are relatable 1o a single source or a
small group of sources, and (2)
widespread, regionally homogeneous
haze from a multitude of sources which
impairs visibility in every direction over
a large area.

These types of pollution are caused by
factories, plants, and other sources that
emit particles and gases into the air,
These substances either absorb or
scatter the light, thus reducing the
amount of light a person can receive
from a viewed object. The practical
effect is thal impaired visibility
degrades the aesthetic value of
surrounding landscape by (1) discoloring
the atmosphere to produce a visible
plume, (2) whitening the horizon and
causing objects to appear flattened so
that landscape colora and textures
become less discernible, or (3) in the
case of a discernible plume, abscuring
some portion of the landscape.

*The National Parks and Conservation
Associalian, in addition to many individual
commenters, slated in comments an the proposod
regulations for the pratection of visibility that air
pollution may well be the major threat ta the
nalional parks in the 1980's.

The Program
A Phased Approach to the Problem

Congress, {n recognition of the need to
protect the aesthetic value of visibility
in national parka and wilderness areus,
established a national visibility goal,
The goal specifies that existing pollution
be remedied and Future pollution that
would interfere with visibility in
mandatory Class 1 Federal areas be
prevented, We reviewed the techniques
for identifying, measuring, predicling.
and controlling visibility impairment,
and in November 1079, published
“Protecting Visibility: An EPA Reporl lo
Congress” which discusses in detail the
present scientific knowledge of
visibility, including monitoring,
modeling, and control of visibility
impairment,

As described in that report, we
determined that the present
mathemalical models and monitoring
techniques show promise for being uscd
in a regulatory manner. However, these
techniques must be further evaluated
according to standard Agency
procedures before we can routinely
require their use in a regulatory program
for sources, either new or existing, that
may impair visibilily. In some instances
we can identify the origin of visibility
impairment caused by a single source or
small group of sources without the use
of sophisticated analytical techniques,
Simple monitoring techniques such as
vigual observation (either ground based
or with aircraft) can often identily
sources which contribule to the
impairment.

Recognizing the need 1o initiate
protection as soon as possible, while
also realizing that certzin scientific and
technical limitations do exist, we are
today promulgating, essentially as
proposed, a phased approuch to
visibility protection. Representatives of
industry, environmental groups, States,
Federal Land Managers, and the public
generally supported this phased
appreach to regulatory development.

Phase ! of this program will:

1. Require control of impairment that
can be traced lo a single existing
stationary facility or small group of
existing stationary facilities,

2. Evaluste and control new sources
to prevent future impairment, and

3. Require States to adopt strategies
such as review and possible control of
other existing sources not meeting the
more siringent source-size requirements
far existing stationary facilities in order
to remedy exIisting and prevent future
visibility impairment.

Information derived from modeling
and monitoring can, in some cases, aid
the States in development and
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implemenlalion of the visibility program.
In the first phase, the States are required
to consider available modeling and
moniloring information, The use of such
information will be at the discretion of
the Stale, and the States are not
required to establish monitoring
networks ar performmmodeling analyses.

Future phases will extend the
visibility program by addressing more
complex problems such as regional haze
and urban plumes. We will propose and
premulgate future phases when
improvement in monitoring techniques
provides mare data on source-specific
levels of visibility impairment, regional
scale models become refined, and our
scientific knowledge about the
relationships between emilted air
pollutants and visibility impairment
improves.

The Program—In Detail

We are promulgaling regulations that
require the 36 States conlaining
mandatory Class | Federal areas to
submit revisions to their SIPs within 9
months.? These regulations require thal
these States (1) revise their SIPs o
assure reasonable progress toward the
national visibility goal of preventing
future and remedying existing
impairment of visibility in mandatory
Class I Federal areas, (2) determine
whether certain existing stationary
facilities should install the Best
Available Retrofit Technology (BART)
for controlling those pollutants which
impair visibility {3) develop, adopt,
implement, and evaluate long-term
strategies for making reasonable
progress toward remedying existing and
preventing future impairment in the
mandatory Class I Federal areas, and {4)
adopt certain measures regarding
visibility impacts that will supplement
the State’'s new source review program,

The assistance of the Federal Land
Managers, who are intimately familiar
with the mandatory Class I Federal
areas because of their responsibility for
managing the areas, will be important to
the State during development of a
program to meet these requirements,
Since courdinatlion among the States, the
Federal Land Managers, and EPA will
be necessary ta develop and implement
an effective visibility protection
program, we expect the State and the
Federal Land Manager to work closely
during the entire SIP development
process. While the State retains the

We did nol tdentify, nor did any commenters
identify any State thal did nol conlain a mandatory
Class [ Federal area, but which could contain a
source the emissions fiom which could reasonably
be anlicipaled to cause or coniribute to any
impoirment of visibilily in any mandatory Class 1
Federal aren,

primary responsihility for developing an
effective visibility program, the Federal
Land Manager has the responsibility of
characterizing the visibility of the
mandatory Class 1 Federal areas.
Therefore, the State should consider
carefully the Federal Land Munager's
commen!s and recommendations. These
two mus! work together to ensure that
visibility in these areas Is protected.
EPA's responsiiulity is to (1) promulgate
visibility regulations which would
require States to revise their State
Implementation Plans {SIPs), (2] provide
guidance to States for implementing the
program (3) continue research into
visibility for use in future phases, and
(4} promulgate regulations for States
which submil inadequate regulations or
fail to submit regulations in response to
these requirements.

Part of the participation process may
involve the identification of integral
vistas by the Federal Land Manager. An
integral vista is an important view from
a point in the mandatory Class I Federal
area of a scenic landmark cutside the
boundary of the area. The vista must be
important to the visitor's visual
experience of the area. This
identification must be in accordance
with criteria formally adopted by the
Federal Land Manager and must occur
on or before December 31, 1985. The
State is nat required to analyze
impairment of a vista if it determines
that the Federal Land Manager's
identification of the vista was not in
accordance with these criteria,

Under the authority of § 169A, the
regulations require the States to -
consider the potential of new or existing
sources to impair visibility of"an integral
vista. This consideration may include
the cosls of compliance.the time
necessary for compliance, the energy
and nonair quality environmental
impacts of compliance, the remaining
useful life of the source, and the degree
of improvement in visibility anticipated
to result from control. A State, in its
initial SIP revision, would have o
conslder an integral vista only if this
vista was identified at least 6 months
before plan submission or plan revision,
With regard to permitting new sources,
integral vistas identified at least 12
months before submission of a complete
permit application would have to be
protected unless the Federal Land
Manager provided notice of and
opportunity for public comment on the
integral vista in which case the impact
of thg new source must be reviewed if
the integral vista is identified at least 6
months before submission of the

- complete permit application. This

requirement to protect integral vistas is

part of the visibility protection program
promulgated today and is not pari of the
PSD program.

EPA ia currently reviewing new
sources under the PSD provisions (40
CFR Part 52.21) for many Stales. New
sources reviewed by EPA will be
required under the authority of § 169A
to acsess their potential visibility
impacts on inlegral vislas if
identification of the integra} vista meets
the above criteria prior io the
submission of a complete PSD permit
application lo EPA.

A. BART Requirements.

1. The State or the Federal Land
Manager determines whether, in any
mandotory Class [ Federal areq, there
exisls any impairment of visibility. This
impairment must be identified at least 6
months prior to SIP submission [or
submission of any SIP revision) in order
10 allow the State enongh time to
develop a plan to remedy the
impairment. This provides the necessary
“trigger” to inform the State if it needs
to be concerned with any existing
impairment, or if it needs to focus only
on prevention of future impairment. We
arg defining “impairment" as any
“*humanly perceptible change in
visibility {visual range, contrast, _
coloration) from that which would have
existed under natural conditions.” '
Impairment which is identified oo late
to be addressed by the initial plan
revision will need to be addressed
during the periodic review of the long-
term strategy.

2, The State will identify the existing
stationary facilities which cause the
visibility impairment, Existing
stationary facilities are certain sources
which emit more that 250 tons per year,
and (1) were not in operation prior to
August 7, 1962, or {2) were reconstructed
after that date. During Phase [ of the
viaibility program, the State is required
to determine if visibility impairment in
any mandatory Class I Federal area “is
reasonably attributable” to an existing
stationary facility through visual
obsgervation or any other technique the
State deems appropriate, The Federal
Land Manager may provide the State
with a list of sources suspected of
causing or conlributing to visibility
impairment in the mandatory Class 1
Federal area.

3. The State will perform a BART
analysis on existing stationary facilities
identified as impairing visibility. In the
BART analysis, the State identifies the
pollutant of concern and what
additional air pollution cantrol
technologies are to be required in order
to reduce exdisting visibility impairment.
We believe that while pollutants may




Federal Register / Vol 45, No. 233 / Tuesday, December 2, 1980 / Rules and Regulations

80087

gause or conlribute to visibility
impairment, the pollutanis of primury
 concern under this Phase I program are
* parliculate matter and NO,. Emissions
of SO, primarily contribute to regiona)
haze wh!ch is beyond the scope of this
Phase I program. Therefore, we expect
very few, if any, BART analyses for SO,
in this phase of the program. It should,
however, be noted that we expect that
the Phase !l program will result in
control of pollutanis associated with
regional haze and urban plumes which
alffect mandatory Class [ Federal areas.
We therefore expect that sources would
be analyzed, at that time, for all
pollutants causing or contribuling to
these types of visibility impairment.

After the State identifies the source of
the pollutant causing the visibility
impairment, the State then identifies
those control techniques that could
improve visibility. If a control technique
exists that would improve visibllity in
the mandatory Class I Federal area, then
the State proceeds with the BART
analysis, but if the most stringent
control available would not result in any
improvement in visibility, then the State
may stop the analysis at this point. For
example, while control technigues exist
for NO,, the reductions achievable by
the best available technology, generally
defined by current new source
performance standards, may not be
sufficient to achieve any percepUble
improvement in visibility. In such cases
the State is not obligated io require
oontrols at this time,

If control technigues do exist thai
would improve visibility, the State
begins studying alternative control
strategies, The State should consider, on
a case-by-case basis, how much varions
alternative contro) techniques would
cost, the energy and environmenlal
impact of the controls, what air pollution
technelogies the source already has in
place, the remaining useful life of the
source, and to what degree the control
alternatives would improve visibility, In
order !0 assist Slales in the analysis of
BART, the Agency haa developed
“Guidelines for the Determination of
Best Available Retrofit Technology for
Coal-fired Power Planis and Other
Existing Stationary Facilities.” For large
power plants, BART must be determined
pursuant to this guideline.

The last stage of the BART analysis is
for the State to specify an emissfon
-limitation that reflects BART, The

_source must then install, operate, and

'. . maintain the control technology to meet

‘the emission limitation.

4, The State must reanalyze ceretain
existing stationary facifities that emit
pollutants which were not controlled in
" .a prior BART review. This reanalysis

v

would occur when the Administrator
determines new technology is available
which would more elfectively control a
pollutant which interferes with
visibility. Thia reanalysis is only
required where the imposition of
conirals representing BART have not
been previously required for the specific
pollutant. In this case, based upon the
BART criteria, the State must require
sources to install those controls called
for by the analysis.

5. The source may apply to the
Administrator for an-exemption from
BART on the basis thot the source does
not cause or contribute to significont
impairment of visibility, The source
must notify the Federal Land Manager of
its application and must recleve written
concurrence from the State on the
application. To receive an exemplion,
the source must demonatrate to the -
Administrator that it does no! cause or
contribute to significant impairment of
visibility.

By significant impairment we mean a
level of impairment that interferes with
the visitor's visual experience of the
area. When applying for an exemption, a
source sheuld address the frequency,
extent, time, intensity and duralion of
the impairment, If the Administrator
granls an exemption, the Federal Land
Manager must concur before the
exemption will become effective.

B, Monitoring of Visibility Impacts ’

1. The State will develop a monitoring
strategy. The State in developing this
strategy would assess the need for
visibility monitoring in the development
and implementation of the State’s
visibility protection program taking into
consideration available and forthcoming
monitoring techniques, current research,
and guidelines.

2. The State will provide for
consideration of monitoring
requirements for new sources. The Slate
should assess on a case-by-case basis
the need for monitoring by a source, as
part of the new source review process,
to provide information on any potentiai
impacts on visibility in the Federal Class
I area review process. This assessment
will be based upon available data and
the adequacy of available monitoring
techniques. ’

3. The State will evaluate any
available monitoring data. Any existing
monitoring data available 1o the Stale
should be incorporated into the State’s
decision-making process for BART
determinations and new source review
decisions.

C. Development of the Long-Term
Strategy.

The regulutions require each plan to
include a long-term (10-15 yeur) strategy
for making reasonable progress toward
remedying existing and preventing
future visibility impalirment. The
requirements are summarized below.

Remedying Existing Impairimnent

Some of the measures the State is to
consider for remedying exisling
impairment are;

1. Exssting land manageient plans to
prolect or enhance visibility in the
mandatory Closs i Federal area and
other plons relating to local use around
the area that may affect visibility in
these areas. This will also be useful in
developing the part of the long-term
strotegy relating to prevention of future
impairment.

2. The effectiveness of existing air
pollution contrel programs in reducing
visibility impairment. For example, the
attainment and maintenance of National
Ambient Air Quality Standards may
reduce or eliminate visibility impairmen’
in mandatory Class I Federa! areas. If
this Is the case, the Stale should explain
how this would centribute to reasonable
progress,

3. Additionaf emission limilations end
schedules for compliance for
uncontrolied or poorly controlled
sources not covered by BART. This
recognizes that Slates may have to
control sources not covered by BART lo
make reasonable progress loward the
national goal.

4. Retirement of existing sources ond
replacemenl with new, well controlled
facilities. The conslruction of new
sources which will ensure the early or
scheduled retirement of older, less well
controlled sources can greatly aid
progress toward the national visibility
goal over the long term.

Preventing Future Impairment

The States must review al{ major
stationary sources and major
modifications as defined in EPA s
Prevention of Significant Deterioration
{PSD) regulations for their anticipated
impacts on visibility in mandatory
Class I Federaf areas.

Under section 307, discussed below,
and §8 51.24 and 51.18 of EPA's existing
PSD and new source regulations, a new
major stationary sources must be
reviewed for, among other things, its
effect on visibility in Federal Class [
areas. Thus, implementation of the PSD
program will go a long way toward
preventing future visibility impairment
in mandatory Class 1 Federal areas.
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There are, however, source which are
not subject to the PSP rules because the
PSD rules do not call for the reviaw of a
major slationury source locating in a
*“nonaltainment” area, even if that
source would impair visibility in a
mundatory Class | Federal area. Taday's
wction requires an analysis of visibility
impacls by all new sources which might
impair visibilily in a mandatory Class |
Federal area irrespective of their
proposed location. However, nnlike
review under the PSD provisions, the
Stute may, for these sources, consider
cost, energy, and other relevant faclors
in determining whether ta permit
construction of the new source.

The State will review its stralegy in
consuftation with the Federal Land
Manager and report its findings lo the

public and the Administrator at least
every three years. We believe that the
periodic review of the long-lerm sirategy
is an important part of assuring
reasonuble progress toward the national
visibility goal. Since the visibility
program is new and evolving, a periodic
review is necessary to 1) take inta
account advances in technology, 2)
evaluate progress loward the gosl, 3)
evaluate specific program effectiveness.
4) consider any recently identified
integral vista, and 5) provide a
reassessment of the reasonableness of
measures incorporated into the long-
term sirategy. In this review of the long-
term strategy, the regulations would
require certain analyses, including: (1)
an assessment of the progress achieved
in remedying existing impairment, (2) an
assessment of the strategy’s long-term
ability to prevent future impairment, and
- (3) identification of advances in
technology and consideration of
additional measures that may be
negessary to make reasonable progress
toward the national goal, This periodic
review will require an evaluation of
available human observations, photo-
documentation and monilering data.

I, New Source Review Requirements
for Visibility Impacts

EPA's PSD regulations require that a
proposed major stationary source or
major modification evaluate its potential
impact on vigibility and, if the source
would cause an adverse impact on
visibility in a Federal Class I area, that
the State deny the permit. In this action
we are promulgating a definition of
“gdverse impact™ and clarifying certain
procedural relationships between the
Federal Land Manager and the State in
the review of new source impacts on
visibility in Federal Class I areas and
integral vistas.

As the first step in the review process,

the Slate notifies the Federal Land
Munager of any potent{al new source
that may impact visibility in a Federal
Cluss I area. The State and Federal Land
Manager then initiate consullation
which will conlinue throughout the
permitting process. Early consullation in
{he permitting process will be valuable
and the State should notify the Federal
Land Manager of the source that may
potentially eflect the Federal Class I
area. This nolification should take place
at the lima the State reasonably believes
that & source intends to make an
application for a permit that would
alfect the area. Under EPA's PSD
regulations and § 1265 of the Acl, the
Federal Land Manager may demonstrate
to the Siale that the source will have an
adverse impact on visibility in the
Federal Class [ area even where the PSD
Class 1 air qualily increments are not
violated. If the State agrees with the
Federal Land Manager's assessment that
the source will “adversely impact”
visibility in the Federal Class I area,
then the State will deny the permit. If
the State disagrees with the Federal
Land Manager's demonstration, then it
will provide a written explanation of its
findings to be made available to the -
public prior to public hearings on the
permit. Where disagreements on the
permitting of a source exist belween the
State and the Federal Land Manager, the
State may desire third-party input into
the decision process. In such cases, the
Administrator or appropriate Regional
Administrator will be available to assisl
the State.

In addition, under authority of § 169A
of the Act, Section 307 requires an
analysis of the potential visibility
impacts of new sources on integral
vistas identified at least 12 months
before submission of a complete permit
application. However, if the Federal
Land Manager provides an opportunity
for public comment on the potential
Integral vista the analysis must include
the impacts of any integral vista so
identified at least @ months prior to the
submission of a complete permit
application. This protection for integral
vistas is governed not by the “adverse
impact” test of § 165 and the PSD
program, but rather by consideration of
the long-term strategy of § 169A
including cost, energy, and other
relevant factors.

Finally, Section 307 allows the State
to require the source to monitor
visibility at the proposed site or .
potentially affected area as part of the
PSD permit application.

IV. Regulatory Impact
The immediate, principal benefil of

these regulations will be (1) the
reduction or elimination of impucls
reasonably attributable to specific
exisling sources, and (2} further
definition of proceduses for the review
of new sources, The focus of these
regulations will be principally in the
West since western arcas have
generally good visibility now and are
extremely sensitive to degradation.
Also, the majority of the mandatory
Class | Federal areas are localed in the
western United States. We recognize
that States may permit construction of
new sources which may result in
vigibilily impairment of inlegral vistas il
in the State’s judgmenl, such impairment
is justified by the cost of additional
controls, the time necessary to install
controls, the energy and non-air quality
environmental impacts of additional
controls, and the useful life of the
source.

The phased approach of these
regulations will limit the amount of
resources the States will have lo expend
on revising their SIPs, Preliminary
indications are that few, if any, existing
stationary facilities will have to retrofit
controls. The one major requirement
applicable to all 36 States is the
development of a long-term strategy for
making reasonable progress toward the
national visibility goal. EPA believes,
however, that many of the basic
elemenls of an acceplable sirategy
already exist within the framework of
other air pollution programs. Therefore,
the Stale will need to examine the
feasibility and efficacy of only a few
other measures to determine if they
should or need to be included in the
long-term strategy.

The new source review program
required by these regulations takes inte
account the new source review
programs which the States are now
called on to implement under the PSD
and nonattainment provisions of the
Clean Air Act.

As commenters, including major
industiry representatives. noted. it is
impogsible to prepare a precise
regulatory analysis since the State has
substantial discretion in developing a
visibility proteclion program. However,
since there will be individual cost
cansiderations for any source which
may be covered by the BART or
reasonable progress requirements, no
Source is prejudiced by a less than
perfect regulatory analysis now.

A. Existing Source Impacts

The Agency released for comment
along with the proposed visibility
regulations a draft analysis of the
impact of these regulations on existing
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sowrces. This analysis used visibility
screcning curves generated by o
theorelical predictive model to identily

existing stationary facilities which
impair visibility in mandatory Class 1
Federul ureas. The analysis identified a
number of large power planis as
potential BART candidates. In order to
more realistically assess the impact of
these regulations, EPA discussed with
the Federal Land Managers the Facilities
identified in the initial screening
process. We found that this initial
screening overstated the potential
impact of these regulations. Most of the
sources which were initially identified
as potential BART candidales are not
now anticipated to be affected because
the visibility impairment cannot be
reasonably attributed to these facilities.
Other sources identified in this analysis
are nut now believed to be affected by
these regulations because either existing
problems are currently being dealt with
by ather air qualily programs or because
currenily available control techniques
will not perceptibly improve visibility.
The apalysis also examined the possible
economic impact on other existing
stationary facilities and did not find any
mandatory Class I Federal area in which
visibility impairment might be
reasonably attributable to any such
source.

Since it ig virtually impossible to
perform an exhaustive analysis, there
may yet be impairment of visibility in a
mandatory Class I Federal area which
we can reasonably attribute to an
existing slalionary facility,

As noted above, the Slate will need to
examine the existing impairmen in the
mandalory Class 1 Federal areas and
determine if BART is necessary for
existing stationary facilities, There may
also be sources which do not qualify as
existing stationary [acilities, bul for
which an impact on visibility is
reasonably attributable. The need to
make reasonable progress will require
that the State examine these sources
and determine what action, if any, is
necessary to ensure progress toward the
national visibility goat.

B. New Source Impacts

Mast new sources that may impair
visibility in the mandatory Class 1
Federal areas are currently subject to
review under the PSD regulations. These
visibility regulations would impose only
a few additional procedural
requiremenis and should therefore have
litde additional impact on these sources.
The regulatory impact of the PSD
program was addressed in that
rulemaking. . .

These regulations do, however, ensure
that certain sources exempt from the

PSD regulations because of geographic
crilerig will be adoequately reviewed for
their potentinl impact on visibility In the

mandutory Class [ Federal area. Where
a source could reduce visibility, several
oplions are gvailable to the State and
the source. The State could (1) require
the source to analyze alternative siles,
(2) impose additional control

‘requirements, {3) limit the source’s

capability to emit the pollutant which is
expecled ta cause the impairment by
limiting the source's operating
conditions, or (4) deny the source
permission lo construcl. Among the
oplions available to the source are
modifying its proposed operating
conditions to reduce ils potential impact
and locating at other sites where the
polential impact on the area is expected
to be less,

While it is difficult to predict the
overall marginal impact of these
regulalions on new sources, we can
slale those geographic areas where we
would expect the major impac! to occur,
Large sources desiring 1o locate close 1o
Federal Class I areas in the western
U.S,, particularly if they emit NO,, may
encounter difficulty due to the relative
inability to control NO, and because the
visibility impact is frequently a coherent
plume. In addition, dispersion conditions
around many of these areas, primarily
caused by their topography, will
generally not enable emissions to
disperse rapidly enough to prevent a
coherent plume.

V. Judicial Review

Under Section 307(b){1) of the Clean
Air Act, judicial review of these
regulations for the protection of
visibility is available only by the filing
of a pelition for review in the United
Stules Court of Appeals for the District
of Columbia within 60 days of today.
Under Section 307(b)(2) of the Clean Air
Act the requirements which are the
subject of today's notice may not be
challenged later in civil or criminal
proceedings brought by EPA te enforce
these requirements.

These rules are issued under the
authority granted in Sections 110, 114,
121, 160-169, 169A, and 301 of the Clean
Air Act, 42 USC 7410, 7414, 7421, 7470~
7479, 7491, and 7601,

Dated: November 21, 1980,
Douglas M. Costle,
Administrator,

The Administrator establishes a new
Subpart P of Part 51, Title 40 of the Code
of Federal Regulations o read as
follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

Subpart P=Protection of Visibllity

Sue..

§1.400  Purpone and apphcabifity

61.301  Definitions,

51,802 Implementalion cunirol strafegivs
51303 Exemptivns from sontrol,

51,404  Identilication of integral vistas.
51.305 Monitoring.

51.300 Long-term strategy.

51.307 New source review.

Authority: Secs, 110, 114, 121, 160-169,
169A, and 301 of the Clesn Air Act, (42 US.C
7410, 7414, 7421, 7470-7474, und 7600}

§ 51.300 Purpose and applicability.

(8) Purpose. The primary purposes of
this Subparl are (1) lo require Stales to
develop programs to assure reasonable
progress toward meeting the national
goal of preventing any future, and
remedying and existing, impairment of
visibility in mandatory Class [ Federa}
areus which impairment results from
man-made air pollution, and (2) to
eslablish necessary additional
procedures for new source permit
applicants, States, and Federal Land
Managers to use in conducting the
visibility impact analysis required for
new sources under § 51.24.

(b} Applicability. (1) The provisions of
this Subpart are applicable to: (i) each
State which has a mandatory Class |
Federal area identified in Part 81,
Subpart D, of this title, and (ii) each
State in which there is any source the
emissions from which may reasonably
be anticipaled to cause or contribute lo
any impairment of visibilily in any such
ared. {2) The provisions of this Subpart
are applicable to the following States:

{i) Alabama

(ii} Alaska

(iii) Arizona

(iv) Arkansas

(v} Californiu

{vi) Calorado

[vii) Florida -

{viii) Georgia

(ix) Hawaii

(x} Idaho

(xi} Kentucky

{xii} Louisiana

[xiii}) Maine

[xiv] Michigan

(xv} Minnesota

(xvi} Missouri

(xvii] Monlana

(xviii} Nevada

[xix) New Hampshire

{xx) New }jersey

{xxi) New Mexico

{xxii} North Carolinu

{xxiii} North Dakota

(xxiv) Oklahoma
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{xxv} Oregan

{xxvi] South Curulina
{xxvii) South Dakota
{xxviii) Tennesseo
fxxix) Tex:us

(xxx) Utah

(xxxi} Vermont
(xxxii} Virginia
(xxxiii) Virgin Islunds
{xxxiv) Washingtlon
{xxxv) Wesl Virginia
{xxx vi} Wyoming.

$ 51,301 Definitions.

For purpeses of this Subpart:

{a) "Adverse impact on visibilily"
means, [or purpases of § 307, visibility
impairment which interleres with the
management, protection, preservation,
or enjoymenf of the visitor's visual
experience of the Federal Class 1 area.
This delermination must be made on a
case-by-case basis taking inte accoumt
the geographic extent, intensity,
duration, frequency and time of
visibilily impairments, and how these
factors correlate with (1) times of visilor
use of the Federal Class ] area, and (2)
the frequency and timing of natural

.gondltions thut reduce visibility. This

term does not include effects on integral
vistas.

(b) "Agency” means the U.S.
Environmental Proleclion Agency.

- (c) "Best Available Retrofil
Technology (BART)"” means an emission
limitation based on the degree of
reduction achievable through the
application of the best sysiem of
continuaus emission reduction for each
pollutant which is emitted by an existing
sfationary facility. The emission
limiiation must be established, on a
case-by-case basis, taking into
consideration the technalogy available,
the cosls of compliance, the energy and
nanair qualily environmental impacts of
compliance, any pollution control
equipment in use or in existence at the
saurce, the remaining useful life of the
source, and the degree of improvement
in visibility which may reasonably be
anlicipated (o result from the vsge of such
technology.

{d) “Building, structure, or facility”
means all of the pollutant-emilling
aclivities which belong lo the same
industrial grouping, are located on one
or more conliguous or adjacent
properties, and are under the contro] of
the same person (or persons under
common conirol). Pollutant-emitting
aclivities must be considered as part of
the same industrial grouping if they
belong to the same *“Major Group™ (i.e.,
which have the same two-digit code) as
described in the Standard Industrial
Classification Manual, 1972 as amended
by the 1977 Supplement {U.8.

Governmen Printing Office stock
nombers 4101-0080 and 003-005-00178-0
respectively).

{e) "Exisling Stationary Facility”
means any of the following stolionuty
sources of air pollulants, including any
reconsirucled source, which was not in
operation prior to August 7, 1962, and
was In exislence on Auguei 7, 1977, snd
has the potential 1o emil 250 tons per
year or more of any sir pollutant, In
determining potential to emit, fugitive
emissions, o the extent quantifiable,
musl be counted.

(1) Fossil-fuel fired steam electric
plants of more than 250 million British
therma! uniis per hour heat input,

(2) Caal cleaning plants {thermal
dryers),

{3) Kraft pulp mills,

{4) Portland cement plants.

{5) Primary zinc smelters,

(6) Iron and steel mill plants.

{7) Primary aluminum ore reduction
plants,

{8) Primary copper smelters,

(9) Municipal incinerators capable of
charging more than 250 1ons of refuse
per day,.

(10} Hydrofluoric, sulfuric. and nitric
acid plants, :

{11) Petroleum refineries.

(12) Lime plants,

(13) Phosphate rock processing plants,

{14) Coke oven balleries,

(15} Sulfur recovery plants,

(16} Carbon black planis {furnace
proeass),

{17) Primary lead smelters,

(18} Fuel conversion plants,

(19} Sintering plants,

(20} Secondary melal production
facilities, i

(21) Chemical precess plants,

(22) Fossil-fuel boilers of more than
250 million British thermal units per hour
heat input,

(23) Petroleum storage snd transfler
facilities with a capacity exceeding
300,000 barrels,

(24) Taconile ore processing facilities,

(25} Glass fiber processing plants, and

{26) Charcoal produciion {acilities,

(D) “Federal Class 1 area™ means any
Federal land that is classified or
reclassified "Class 1"

(g) “Federal Land Manuger'' means
the Secretary of the department with
authority over the Federal Class I area
or, with respect to Rooseveli-
Campobello International Park, the
Chairman of the Roosevelt-Campobello
International Park Commission.

(h) “Federally enforceable” meang all
limitations and conditions which are
enforceable by the Administrator under
the Clean Air Act including thosé
requirements developed pursuant lo
Parts 60 and 61 of this tille, requirements

within any applicuble State
Implemenlation Plan, and any permit
requiroments estublished pursuant o
§ 62.21 of this Chapler or under
regulations approved pursuant to § 51.
§ 52, or § 80 of this title.

(i) "Fixed cupltal cost" means the
capilal needed lo provide all of the
depreciuble components,

(i) “Fugitive Emissions” means those
emigsions which could not reasonuably
pass through a stack, chimney, vet, or
other funclionally equivalent opening.

(k) “In existence” means that the
owner or operalor his oblained all
necessary preconstruclion approvals or
permits required by Federal, State, or
local air pollution emissions and air
quality laws or regulations and elther
has (1} begun, or caused lo begin, a
continuous program of physical on-site
construction of the facility or (2) entered
into binding agreements or contractual
obligatians, which cannot be cancelled
or modified without substantial Joss to
the owner or operalor, lo-underiake a
program of construction of the facility to
be completed in a reasonable time,

{1) "Installation” means an identifinble
piece of process equipment.

(m) “In operation” meuns engaged in
activity relaled to the primary design
function of the sotrce.

{n) "Integral visia" mesns a view
perceived from within the mandatory
Class I Federal area of a specific
landmark or panerama located oulside
the boundary of the mandatory Class I
Federal ares,

(0) “Mandatory Class 1 Federal Area™
means any area identified in Part 81,
Subpart D of this title.

(p) “Major Stationary Source” and
“major modification" mean “major
stationary source” and “mujor
modification,” respeclively, as defined
in § 51.24,

(q) “Natural Condilions" includes
nalurally occurring phenomena that
reduce visibility as measured in terms of
visual range, contrast, or coloration.

(r) “Potential lo emit"” means the
maximum capacity of a stationary
source to emil a pollutant under its
physical and operational design. Any
physical or operational limitation on the
capacily of the source to emit a
poliutant including air pollution conirol
equipmen! and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its

“design if the limitation or the effect it

wauld have on emissions is federally
enforceable. Secondary emissions do
not count in delermining the potential to
eniit of a stationary source.

(5) “Reasonably attributable” means
allributable by visual observation or
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any olher technique the Stale deema
appropriate.

{t] “Reconstruction” will be presumed
to have laken place where the fixed
capital cost of the new component
exceeds 50 percent of the fixed capiial
cost of a comparable entirely new
source. Any final decision as 10 whether
reconstruction has occurred must be
made in accordance with the provisions
of §60.15 (£} (1)+3) of thia title.

(u) “Secondary emissions” means
emissions which occur as a resull of the
construction or operation of an existing
stationary facility but do not come from
the existing stationary facility.
Secondary emissions may include, but
are not limited to, emissions from ships
or trains coming to or from the existing
stationary facility.

(v) "Significant impairment” means,
for purposes of § 303, visibility
impairment which, in the judgment of
the Administrator, interferes with the
management, protection, preservation,
or enjoyment of the visitor's visual
experience of the mandatory Class I
Federal area, This determination must
be made on a case-by-case basis taking
into account the geographic extent,
inlensity, duration, frequency and time
of the visibility impairment, and how
these factors correlate with {1) times of
visitor use of the mandatory Class I
Federal area, and (2) the frequency and
timing of natural conditions that reduce
visibility. :

(w) “Stationary Source” means any -
building, structure, facility, or
installation which emits or may emit
any air pollutant,

(x} "Visibilily impairment" means any
humanly perceptible change in visibility
{visual range, conlrasgt, coloration) from
that which would have existed under
natural conditions. ‘

(y) “Visibility in any mandatory Class
I Federal area” includes any integral
viata associated with that area.

§51.302 Implementation control
strategles. .

(a) Plan Revision Procedures,

(1} Each State identified in § 300(b)(2)
must submit, no later than nine months
from the date of promulgation of this
regulation, an jmplementation plan
revision meeting the requirements of this
Subpart. . .

{2)(i} The State, prior to adoption of
any implementation plan required by
this Subpart, must conduct one or more
public hearings on such plan in
accordance with § 514,

{ii} In addition to the requirements in
§ 51.4, the State must provide writlen
notification of such hearings to each
=ffected Federa) Land Manager, and
other affected States, and must state

where the public can inspect a summary
prepared by the Federal Land Menagers

» of their conclusions and

recommendations, if any, on the
proposad plan.

(3) Submission of plans as required by
this Subpart must be conducted in
accordance with the procedures in
§ 51.5,

(b) State and Federal Land Manager
Coordination.

(1) The State must Identify to the
Federa) Land Managers, in writing and
within 30 days of the date of
promulgation of these regulations, the
title of the official to which the Federal
Land Manager of any mandatory Class I
Federa] area can submit a
recommendation on the implementation
of this Subpart including, but not limited
to:

(i) A list of integral vistas that are to
be listed by the State for the purpose of
implementing § 304,

{ii} Identification of impairment of
visibility in any mandatory Class 1
Federal area(s), and

{iii) Identification of elemenis for
inclusion in the visibility monitoring
strategy required by § 305.

(2) The State musi provide
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the plan, with the
Federal Land Manager on the proposed
SIP revision required by thig Subpart,
This consultation must include the
opportunity for the affected Federal
Land Managers to discuss their:

(i) Assessment of impairment of
visibility in any mandatory Class 1
Federal area, and

(i) Recommendations on the
development of the long-term strategy.

(3) The plan must provide procedures
for continuing consultation between the
State and Federal Land Manager on the
implementation of the visibility
pratection program required by this
Subpart.

(c) General Plan Requirements.

(1) The affected Federal Land
Manager may certlify to the State, at any
time, that there exists impairment of
visibility in any mandatory Class I
Federal area.

(2) The plan must contain:

(i) A long-term (10-15 years) strategy,
as specified in § 305 and § 308, including
such emission limitations, schedules of
compliance, and such other measures
including schédules for the .

.implementation of the elements of the

long-term strategy as may be necessary
to make reasonable progress toward the
national goal specified in § 300(a).

(i) An assessment of visibility
impairment and a discussion of how
each element of the plan relates to the

preventing of future or remedying of
existing impairmunt of visibility in any
mandatory Cluss I Federal area within
the Slate.

{iii) Emission limitations representing
BART and schedules for compliance
with BART for each exisling stalionary
fucility ideniified according to
paragraph (c)(4)} of ihis seclion.

(3) The plan must require each source
to maintain control equipment required
by this Subpart and establish
praocedures to ensure such contro!
equipment is properly operated and
maintained.

(4) For any existing visibility
impairment the Federal Land Manager
cerlifies to the State under paragraph
(c)(1) at least 6 months prior to plan
submission:

(i) The Stale must identify and
analyze for BART each existing
stationary facility which may
reasonably be anticlpated lo cause or
contribute to impairment of vigibility in
any mandatory Clasgs I Federal area
where the impairment in the mandatory
Class I Federal area is reasonably
attributable to that existing stationary
facility. The State need nol consider any
integral vista the Federal Land Manager
did not identify pursuant to § 304(b) at
least 6 months before plan submission.

(1i) If the State determines that
technologicial or economic limitations
on the applicability of measurement
methodology to a particular exisling
stationary facility wounld make the
imposition of an emission standard
infeasible it may instead prescribe a
design, equipment, work practice, or
other operational standard, or
combination thereof, to require the
application of BART, Such standard, to
the degree possible, is to set forth the
emission reduction lo be achieved by
implementation of such design,
equipment, work praclice or operation,
and must provide for compliance by
means which achieve equivalent results.

(iii) BART must be determined for
fossil-fuel fired generaling plants having
a total generating capacily in excess of
750 megawatts pursuant to “Guidelines
for Determining Best Available Retrofit
Technology for Coal-fired Power Plants
and Other Existing Stationary Facilities"
(1980), which is incorporated by
reference, exclusive of Appendix E,
which was published in the Federal
Register on February 8, 1980 {45 FR

.8210), It is EPA publication No, 450/3-

80-009b and is for sale from the U.S.
Department of Commerce, National

-Technical Inforiaation Service, 5285 Port

Royal Road, Springfield, Virginia 22161.
It is also available for inspection at the
office of the Federal Registar




80082

Faderal Register / Vol. 45, No, 233 [ Tuesday, December 2, 1880 / Rules and Regulations

Information Center, Room 8301, 1100 |
Sirest, NW, Washington, D.C, 20408,

This incorporation by reference was
approved by the Director of the Federal
Register, These materials are
incorpaorated as they exist on the date of
approval and a notice of any change will
be published in the Faderal Register.

(iv} The plan must reguire that each
exisling stationary facilily required to
install and operate BART do so as
expeditiously as practicable but in no
case later than five years after plan
approval.

(v) The plan must provide for a BART
analysis of any existing stationary
facility that might cause or contribute to
" impairment of visibility in any
mandatory Class | Federal area
identified under this paragraph (4} at
such times, as determined by the
Administrator, as new lechnology for
control of the pollutant becomes
reasonably available if:

(A) The pollutant is emitted by that
existing stationary facility,

{B) Controls representing BART for
the poilutant have not previously been
required under this Subpart, and

{C) The impairment of visibility in any
mandatory Class 1 Federal area is
reasonably attributable to the emissions
of that pollutant,

§ 51303 Exemptions from control.

(a)(1} Any existing stationary facility
subject to the requirement under § 302
to install, operate, and maintain BART
may apply to the Administrator for an
exemption from that requirement.

{2) An application under this section
must include all available
documentation relevant to the impact of
the source’s emissions on visibility in
any mandatory Class I Federal area and
a demonstration by the existing
stationary facility that it does not or will
not, by itself or in combination with
other spurces, emit any air pollutant
which may be reasonably anticipaled to
cause or contribute to & significant
impairment of visibility in any
mandatary Class I Federal area,

(b) Any fossil-fuel fired powerplant
with a total generaling capacity of 750
megawatis or more may receive an
exemption from BART only if the owner
or operator of such power plant
demonstrates to the satisfaction of the
Administrator that such power plant is
located at such a distance from all
mandatory Class I Federal areas that
such power plant does not or will not,
by itself or in combination with other
sources, emit any air poliutant which
may reasonably be anticipated lo cause
or contribute to significant impairment
of visibility in any such mandatory
Class I Federal area,

(¢) Application under this § 303 must
be accompanied by & written
concurrence from the State with
regulatory authority over the source,

{d) The exisling stationary facility
must give prior written notice to all
alfected Federal Land Managers of any
application for exemption under this
§ 303,

(e) The Federal Land Manager may
provide an initial recommendation or
comment on the disposition of such
application, Such recommendation,
where provided, must be part of the-
éxemption application. This
recommendation is not {o be construed
as the concurrence required under
Paragraph (h) below.

(f) The Administrator, within 80 days
of receipt of an application for
exemption from control, will provide
notice of receipt of an exemption
application and notice of opportunity for
public hearing on the application.

(8) After notice and opportunity for
public hearing, the Administrator may
grant or deny the exemption, For
purposes of judicial review, final EPA
action on an applicalion for an
exemption under this § 303 will not
occur until EPA approves or disapproves
the State Implementation Plan revision.

{h) An exemption granted by the
Administrator under this § 303 will be
effective only upon cencurrence by all
affected Federal Land Managers with
the Administrator's determination. ‘

§51.304 identification of Integral Vistas.
{a) On or before December 31, 1985
the Federal Land Manager may identify

any integrel vista. The integral vista
must be identified according to criteria
the Federal Land Manager develops,
These criteria must include, but are not
limited to, whether the integral vista is
important to the visitor's visual
experience of the mandalory Class I
Federal area. Adoption of criteria must
be preceded by reasonable notice and
oppartunity for public comment on the
propased criteria.

{b) The Federal Land Manager must
notify the State of any integral vistas
identified under Paragraph {a) and the
reasons therefor.

{c) The State must list in ita
implementation plan any integral vista
the Federal Land Manager identifies at
least six months prior to plan
submission, and must list in its
implementation plan at its earliest
.opportunity, and in no case later than at
the time of the periodic review of the SIP
required by § 308(c), any integral vista
the Federal Land Manager identifies
after that time,

{d) The State need not in its
implementation plan list any integral

vista the indentification of whizh was
nol made In ascordance with the criteria
in Paragraph (a), In making this finding,
the State must carefully consider the
expertise of the Federal Land Manager
in making the fudgments called for by
the criteria for identification. Where the
Btate and the Federal Land Manager
dieagree on the identification of any
integral vista, the State must give the
Federal Land Manager an apportunity to
consult with the Goveinor of the State.

§61.305 Monftoring.

(a) The State must include in the ptan
a strategy for evaluating visibility in any
mandatory Class I Federal area by
visual observation or other appropriate
monitoring techniques. Such strategy
must take into account current and -
anticipated visibility monitoring
research, the availability of appropriate
monitoring techniques, and such
guidance as is provided by the Agency.

{b) The plan must provide for the
consideration of available vigibility data
and must provide a mechanism for its
use in decisions required by this
Subpart.

§51.306 Long-term strategy,

(a}(1) Each plan must include & long-
term (10-15 years) strategy for making
reasonable progress toward the national
goal specified in § 300(a). This strategy
must cover any existing impafrment the
Federal Land Manager certifies to the
State at least 8 months prior ta plan
submission, and any integral vista of
which the Federal Land Manager
notifies the State at least 8 months prior
to plan submission.,

(2) A long-term strategy must be
developed for each mandatory Class 1
Federal area located within the State
and each mandatory Class 1 Federal
area located outside the State which
may be affected by sources within the
State. This does not preclude the
development of a single camprehensive
plan for all such areas,

(3) The plan must set forth with
reasonable specificity why the long-lerm
strategy is adequate for making
reagonable progress toward the national
visibility goal, including remedying
existing and preventing future
impairment,

(b} The State must coordinate its long-
term strategy for an area with existing
plans and goals, ingluding those
provided by the affected Federal Land
Managers, that may affect impairment of
visibilily in any mandatary Class |
Federal area.

{c) The plan must provide for periodic
review and revision, as appropriate, of
the long-term strategy nat less frequent
than every three years. This review
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process must Include consultation with
the appropriate Federal Land Managers,
and the State musl provide a report to'
the public and the Administrator on
progress toward the national goal. This
report must include an assessment of;

(1} The progress achieved in
remedying existing impairment of
visibility in any mandalory Class I
Federal area;

(2) The ability of the long-term
strategy to prevent future impairment of
visibility in any mandatory Class I
Federal ares;

{3) Any change in visibility since the
last auch report, or, in the case of the
first report, since plan approval;

(4) Additional measures, including the
need for SIP revisions, that may be
necessary to assure reagsonable progress
toward the national visibility goal;

{5) The progress achieved in
implementing BART and meeting other
schedules set forth in the long-term
strategy;

(6] The impact of any exemption
granted under § 303;

{7) The need for BART to remedy
existing viaibility impairment of any
integral vista listed in the plan since the
last such report, or, in the case of the
first report, since plan approval.

{d) The long-term strategy must
provide for review of the impacts from
any new major stationary source or
major modifications on visibility in any
mandatory Class I Federal area. Thia
review of major stationary sources or
major modifications must be in
accordance with § 307, § 51.24, § 51.18
and any other binding guidance
provided by the Agency insofar as these
provisions pertain ta protection of
visibility in any mandatory Class I
Federal areas. ,

(e) The State must consider, at a
minimum, the following factors during
the development of its long-term
strategy: ~

{1) Emission reductions due to ongoing
air pollution control programs,

(2) Additional emission limitations
and schedules for compliance,

(3) Measures to mitigate the impacts
of construction activities,

(4) Source retirement and replacement
schedules,

(5) Smoke management techniques for
agricultural and forestry management
purposes including such plans as
currenty exist within the State for these
purposes, and

{8) Enforceability of emission
limitations and control measures,

(f) The plan must discuss the reasons
why the above and other reasonable
measures considered in the development
of the long-term strategy were ar were .

not adopted as part of the long-term
strategy.

(g) The State, in developing the long-
erm strategy, must take intg account the
efféct of new sources, and the costs of
compliance, the time necessary for
compllanca, the energy and nonair
quality enviconmental impacts of
compliance, and the remaining useful
life of any affected exisling source and
equipment therein,

§51.307 New source raview.

(a) For purposes of new source review .

of any new major stationary source or
major modification that would be
constructed in an area thal is designated
attainment or unclassified under Section
107(d)(1){D) or (E} of the Clean Air Act,
the State plan must, in any review under
§ 51.24 with respect to visibility
protection and analyses, provide for:

* (1) Written notification of all affected
Federal Land Managers of any proposed
new major stationary source or major
modification that may affect visibility in
any Federal Class 1 area, Such
nolification must be made in writing and
include a copy of all information
relevant to the permit application within
30 days of receipt of and at least 60 days
prior to public hearing by the State on
the application for permit to construct,
Such notification must include an
analysis of the anticipated impacts on

) visibilitlv‘ in any Federal Class I area,

(2) Where the State requires or
receives advance natification (e.g. early
consultation with the source prior to
submission of the application or
notification of intent to monitor under
§ 51.24) of a permit application of a
source that 1aay affect visibility the
State must notify all affected Federal
Land Managers within 30 days of such
advance notification, and

(3) Consideration of any analysis
‘performed by the Federal Land
Manager, provided within 30 days of the
notification and analysis required by
Paragraph [a)(1) above, that such
proposed new major statlonary source
or major modification may have an
adverse impact on visibilily in any
Federal Class I area, Where the State
finds that such an analysis does not
demonstrate to the satisfaction of the
State that an adverse impact will result
in the Federal Class | area, the State
must, in the notice of public hearing,
either explain its decision or give notice
as to where the explanation can be
obtained.

(b) The plan shall also provide for the
review of any new major stationary
source or major modification;

{1) That may have an impact on any
Integral vista of a mandatory Class I
Federal area, if it is identified in

accordance with § 304 by the Federal
Land Manager at least 12 months before
submission of a complete permit
application, except where the Federal
Land Manager has provided notice and
epportunity for public comment on the
Integral vista in which case the review
must include impacts on any integral
vista identified at least 0 months prior to
submission of a complete permit
application, unless the State determines
under § 304{d) that the identification
was not in accordance with the
identification criteria, or

(2) That proposes to locate in an area
classified as nonattainment under
section 107(d)(1)(A), (B), or (C) of the
Clean Air Act that may have an impact
on visibility in any mandatory Class I
Federal area.

(c) Review of any major stationary
source or major modification under
Paragraph (b) shall be conducted in
accordance with Paragraph (a) above,
and § 51.24(0), (p} (1)~{2), and (q). In
conducting such reviews the State must
ensure that the source’s emissions will
be consistent with making reasonable
progress toward the national visibility
goal referred to in § 300(a). The State
may take into account the costs of
compliance, the time necessary for
compliance, the energy and nonair
quality environmental impacts of
compliance, and the usefu] life of the
source,

(d)} The State may require monitoring
of visibility in any Federal Class I area
near the proposed new stationary
source or major modification for such
purposes and by such means as the
State deems necessary and appropriate.

Supplemental Statement of Basis and
Purpose!

This statement sets out briefly the
changes in the final rules from the
proposal, the reasons for those changes,
and significant comments related to
these changes. A complete response to
all comments received can be found in
“Summary of Comments and Responses
on the May 22, 1980 Proposed
Regulations on Visibility Protection for
Federal Class I Areas’ available in
Docket A~78-40,

Comments were received from private
industry, private individuals,
environmental organizations, local
government, State and local air pollation
control agencies, and other Federal
agencies, and addressed nearly every
aspect of the proposal, In developing
these final rules, the Administrator
considered all public comments
received, and believes that the final

'This statemont will nol appear in the Code of
Federal Regulationa,
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* rules represent, as a consequence, an
improvement upon the propasal,
Today's promulgation is the bost
program fhat can be established
consldering the scientilic and echnical
limitations that exisl In measuring and
predicting visibility fmpairment.

This supplemental statement notes the
regulatory changes in each Section so
the reader can determine them easily.

§ 300 Purpose and Applicability

This Section remains essentially as
proposed. The majar changes were: (1}
Paragraph (&)(1)(lii) was made
Paragraph (b](3) for clarity; and (2) the
portion of Paragraph (b){2) which
described procedures for changing the
list of affected States was deleted
becavse the Adminisirator has
determined it would be appropriate {o
propose and solicit comment before
promulgating any change in the Stales

" affected by these rules.
§ 301 Definitions

This Section now lists the definitions
alphabetically for ease of reader
reference. The following definitions
were changed:

(1) Adverse impact—The phrase “of
the visitor's visual experience” was
added to the first sentence of the
definition to clarify that, for purposes of
this definition, “management, protection,
and preservation" concerns are
important only as they relate to the
visitor's visual experience of the Federal
Class I area. Additionally, a statement
was added to indicate that the “adverse
impact” test for a new source under the
PSD program does not apply 1o integra)
vistas.

(2) Best available retrofit technology—
The phrase “or in existence’ was added
to the requirement that the State
consider “pollution contral equipment in
use” in determining BART. This change
was made because the Administrator
helieves thal where a source is installing
controls as a result of other air pollution
contirol programas that ure nat yet “in
use,” these controls and anticipated
effects should be taken into account in
the BART determinations.

(3) Building, structure, facility—This
definition was changed lo be consistent
with the PSD regulations (45 FR 52678,
Avgust 7, 1880) {"new PSD regulations”).

{4) Existing stationary facility—This
term was changed from "exisling major
stationary source” to reduce any
confusion with other definitions of
“source” in 40 CFR Part 51. Addilionally,
as many commenfers urged, EPA has
harmonized with Section 169A(g){7) of
the Act the proposed pravision
reatricting pollutents to be considered to

thace regulated under the Act.

+—

(5) Federal Class I area and
mandatory Class I Federal area—These
definitions were added to clarify the
difference between them,

{8) Federally enforceable—This
definition was added to be consistent
with the new PSD regulations.

(7) Fugitive emissions—This definition
was changed conslstent with the new
P5D regulations.

{8) Installation—This definition was
separated from *building, structure, or
facility” to accommadate the
reconatruction provisions of BART
applicability, and to be consistent with
the nonattainment regulations (45 FR -
52876, August 7, 1960 ("new
nonattainment regulations’).

(9) Integral vista—~This definition was
changed fo be consistent with changes
in § 304, (See discussion on § 304, and
on definition of “visibility in any
mandatory Class I Federal area.")

{10) Major stationary scurce—The
tarm “major emitting facility” was
replaced by major stationary source to
be consistent with other provisions of 40
CFR Part 51,

(11) Natural conditions—This
definition was changed in response to

public comments stating that the
propesed definition was vague and
unworkable. The definition now states
that natural conditions are naturally
occurring phenomena and defines the
terms in which it i to be measured.

{12) Potential to emit—This definition
was changed to be consistent with the
new PSD regulations. The fugitive
emissions inclusion statement was
moved to'the definition of “existing
stationary facility.”

(13) Reagonably attributable—This
definition was changed for clarity and in
response to commenta that EPA should
not require a State to attribute
impairment solely on the basis of a
monitoring technique ather than visual
observation. The definition now states
that impairment is atiributable by visual
observation, and that the State In its
discretion may use any other
appropriate lechnique to attribute
impairment.

(14) Reconstruction—The reference to
“reconstruction” in the definition of
“existing stationary facility” was
changed slightly for clarification.

(15) Secondary emissions—This
definifon was changed to be consis{ent
with the new PSD regulations.

(18) Significant impairment—This
definition was changed in the same
manner as the definifion of adverse
impact. The exemption procedures for
gources not causing or contributing to
significant impafrment applies to
impairment of an integral vista (see
§ 103).

(17) Statlonary spurce—This
definition was changed In responee to
comments that Section 168A(a)(7)
applies to “any” poltutant, not just those
“ragulated under the Act.”

(18) Visibility in any mandatory Class
I Pederal area=~This definition was
added because integra) vistas are part of
the mandatory Class 1 Federal area.

§ 302 Implementation Control
Strategies

(1) While the basic structure of this
Section remains the same, due lo the
various changes in this Section,
paragraphs have been renumbered.

(2) Paragraph (b) was rewritten to
clarify the rale of the Federal Land
Manager in the SIP development
process.

(3) Paragraph (c)(2) waa deleled
because the integral vista identification
procedures are all included in § 304 for
clarity, ~

(4) Paragraph (c){4) was rewrillen lo
clarify the BART determination process,
including the Federal L.and Manager's
role in the process, and to ensure
exlsiting stationary facilities are
analyzed for their effect on integral
vistas. Alao, the BART reanalysis
procedures have been moved to this
paragraph from the secion on long-term
sirategy.

Specifically, the State must determine
whether any impairment the Federal
Land Manager identifies at least 8
months before plan submission is
reasonably attributable to any specific
existing statlonary facility. The State
will subseguently establish the BART
emigsion Jimitation for such sources
based upon the BART guidelines. This
BART emission limitation will, of
eourse, be reviewable by the
Administrator during the SIP review
process.

When the Administrator determines
that new technology is available for the
contro] of a pollutant not previously
controlled under BART requirements, he
will 8o advise the States, provide
guidance on the application of the new
contro] technique for sources emitting
that pollutant and call on the States 10
revise the SIPs accordingly. This is
narrower than the reanalysis
requirement proposed, as explained in
the Response to Comment docuntent.

§ 303 Exemptions from Control

Paragraph {a) has been rewritten to
indicate that concurrence on the
exemption application is needed only
from the State with regulalory authority
over the source, Several commenters
were confused by this provision because
they belteved any concurrence would be
an admission by the State that it had

Fal

-
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performed the BART analysis
imprapérly. To the contrary, the
exemption process is not related to the
establishment of the BART emisslon
limitation. BART emission limitatlons
are to be set for sources which cause or
contribute to any visibility impairment,
which Is reasonably attributable to the
source, whereas the source may apply
for an sxemption on the basis that it
does not cause or contribute to
significant imapairment of visibility, The
State's concurrence is required on any
such application for an exemption
because, under Section 116 of the Act,
the State may establish emission
limitationa more siringent than required
by the Administrator. The Administrator
does not intend that this exemption
procedure usurp any right by the State
to establish emigsion limitations and
therefore will not grant any exemption
in which the State does not concur,

§ 304 Identification of Integral Vistas

This Section has been entirely revised
in response to public comments. Under
these final rules, if the Federal Land
Manager desires to identify integral
vistas (the Federal Land Manager is not
required to do sg), the Federal Land
Manager must firat adopt specific
identification criteria preceded by notice
and a reasonable opportunity for public
comment. If the Federal Land Manager
desires visibility protection for an
integral visia, the vista mustbe
identified lo the State, which will then
list the integral vista in the SIP. The
Federal Land Managers may, at their
discretion, subject the integral vistaa to
public comment prior to identification to
the State, The State need not Mst any
integral vista that it determines was not
identified in accordance with the
crileria. Where the State disagrees with
the Federal Land Manager over an
integral vista, the State must provide
opportunity for the Federal Land
Manager to discuss the identification
with the Governor of the State, It is
important to note that a State may,
under its own authority, identify
additional integral vistaa to be afforded
visibility protection.

& 305 Monitoring

The requirement for consultation with
the Federal Land Manager has been
deleted as duplicative of § 302(b)(1)(1ii).

§ 306 Long-term Strategy

{1) Paragraph (a)(1) has been revised
to indicate that the long-term strategy
must cover any existing impairment,
including impairment of integral vistas,
identified by the Federal Land Manager
at ledst 8 months prior to plan
submission,
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{2} Paraﬁlmph (a){(2) has been revisad
to clarify that only mandatory Class 1

° Federal areas that may be impacted by

sources in the State need be addressed.
Additionally, a statement was added to
permit the State to devaelop a single
comprehensive plan for visibility
protection instead of developing
fragmenied plans for each area,

{3) Paragraph (b) has been rewritten
1o ensure consideration of all plans that
might affect visibility (n the mandatory
Class I Federal ares, so that the State
€an coordinate its long-term strategy
with them,

(4) Paragraph (d)(2] is revised to refer
to the new source programs of § 307,

§ 51,24(PSD), and § 51.18 (nonattainment
new source review). The purpose of this
reference is not to add new
requirements, but simply to make note
of these existing requirements. It is
anticipated that States will have already
adopted programs consistent with

§ 61.18 and § 51.24, .

(6) Paragraph (e) of the proposed rule
requiring BART reanalysis was moved
to the paragraph on BART procedures,

(6) Paragraph (f)(5) [proposed
paragraph (e}(5)] has been revised to
ensure adequate consideration of
existing plans for the use and control of
prescribied forest and agricultural
burning.

(7} Proposed Paragraph (h] is deleted
as the requirement is included in
§ 302{c){2}i)-

8 307 New Source Review

{1) This section has been substantially
changed to make it clearer and simpler.
Paragraph {a) has been changed to
ensure notification of all affected
Federal Land Managers at least 80 days
(instead of the proposed 30 days) before
the public hearing on the construction
permit of any spurce subject 1o the PSD
provisions that may affect visibility.
This ensures that the Federal Land |
Manager will have adequate time before
the public hearing to assesas the source’s
potential impact. In addition, Paragraph
(a) ensures that the public haa access
before the hearing to the State's reasons
for not being satisified with any
demonstration by the Federal Land
Manager that an adverse impact on
visibility would result. This will aid the
public’s ability to comment meaningfully
at the hearing.

{2) Paragraph {b] requires tha!l the
review of any new major stationary
source or major modifications must
cover any integral vista identified at
least 12 months before submiasion of a
complete permit application unless the
Federal Land Manager identifies the
vista after notice and opportunity for
public comment on the integral viata in

which case the review must include sny
integral vista identified at lenst 6
months prior to submission of the
complete permit application, Review of
such vistas is governed by the
requirement for making reasonsble
progress towards the nutiona! visibility
goal, The Agency recognizes that there
may be situations where, in considering
the factors of reasonable progress as sel
out in § 168A(g)(1), some additional
visibility Impairment should be tolerated
or accepted. The State may allow the
visibility impairment recognizing it to be

" interim in nature such as natural

resource extraction, or the Stale may
permit a source which will impalr
visibility now while acknowledging
there may be the apportunity in the
future to remedy that impairment (as
with emissions of NO,). Provisions for
future considerations of improved
controls may be incorporated as a
condition of a new source permit. This
may be consistent with the intent of
reasonable progress. The nationa! goal
wag not to be achieved immediately:
energy, economic, and other factors
should be considered; therefore, some
visibility impairment in these situations
could be tolerated.

(3) The requirement in Paragraph (d}
is unchanged.

(4) A}l other provisions of proposed [/
Section 307 have been deleted because
they merely repeat requirements of
§51.24.

[FR Dot, 80-37533 Fiied 12-1-D0; 8:45 am)
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51.160 Classification of regions for episode
plans,

51.161 Significant harm levels.

51.152 Contingency plans.

51,163 Reevaluation of episode plans.

Subpart |I—Review of New Sources and
Modifications

51.160
51.161
51.162
51.163
51.164

Legally enforceable procedures.

Public availability of information.

Identification of responsible agency.

Administrative procedures.

Stack height procedures.

51.166 Permit requirements.

51.166 Prevention of significant deteriora-
tion of air Q}lality.

Subpart J—Ambient Air Quality
Surveillance

51,190 Ambient air quality monitoring re-
quirements.
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Subpart K—Source Survelliance

51.210 General.

51.211 Emission reports and recordkeeping.

51.212 Testing, inspection, enforcement, and
complaints.

51.213 'Transportation control neasures.

51.214 Continuous emission monitoring.

Subpart L—Legal Authority

61.230 Requirements for all plans.

51.231 Identification of legal authority.

51.232 Assignment of legal authority to
local agencies.

Subpart M—intergovernmental
Consultation

AGENGCY DESIGNATION

51.240 General plan requirements.

51.241 Nonattainment areas for carbon mon-
oxide and ozone.

51.242 [Reserved]

Subpart N—Compliance Schedules

51.260 Legally enforceable compliance
schedules.
51.261 Final compliance schedules.

51.262 Extension beyond one year.

Subpart O—Miscellaneous Plan Content
Requirements

51.280 Resources.

51,281 Copies of rules and regulations.
51,285 Public notification.

51.286 Klectronic reporting.

Subpart P—Protection of Visibility

51.300 Purpose and applicability.

61.301 Definitions.

51.302 Reasonably attributable
impairment.

51,303 Exemptions from control.

51,304 Identification of integral vistas.

51.305 Monitoring for reasonably attrib-
utable visibility impairment.

51.306 [Reserved]

51.307 New source review.

51.308 Regional haze program requirements.

51.309 Requirements related to the Grand
Canyon Visibility Transport Commis-
siom.

visibility

Subpart @—Reports
ATR QUALITY DATA REPORTING
51.320 Annual air quality data report.

SOURCE EMISSIONS AND STATE ACTION
REPORTING

51.321 Annual source emissions and State
action report.
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51.322 Sources subject to emissions repgy
ing.

51.323 Reportable emissions data and mtor
mation.

51.324 Progress in plan enforcement.

51,326 Reportable revisions.

51.327 Enforcement orders and other Sﬁate
actions.

51.328 ([Reserved]

Subpart R—Extensions

51.341 Request for 18-month extension,

Subpart S—Inspection/Maintenance
Program Requirements

51,360 Applicability.

51.361 Enhanced I/M performance standarg,

51.352 Basic /M performance standard,

61,368 Network type and program evalys.
fion.

51.354 Adequate tools and resources.

51,3556 Test frequency and convenience.

51.366 Vehicle coverage.

51,367 Test procedures and standards.

51.858 Test equipment.

51.369 Quality control. .

51.860 Waivers and compliance via diao,

nostic inspection.
61.8361 Motorist compliance enforcement,
enforcement

51,362 Motorist compliance
program oversight.

51.363 Quality assurance.
51.364 Enforcement against
stations and inspectors.

51.366 Data collection.

51,366 Data analysis and reportmg

51.367 Inspector training and licensing a
certification.

51,368 Public information”™ and consumer
protection.

51.369 Improving repair effectiveness.

51.370 Compliance with recall notices.

51,371 On-road testing. -

51.372 State Implementation Plan submis
sions.

51.373 Implementation deadlines. .

APPENDIX A TO SUBPART S OF PART 51—CAl:
BRATIONS, ADJUSTMENTS AND QUALITY
CONTROL

APPENDIX B TO SUBPART S OF PART 51——TEST
PROCEDURES

APPENDIX C TO SUBPART S OF PART 51-
STEADY-STATE SHORT TEST STANDARDS

APPENDIX D TO SUBPART S OF PART b
STEADY-STATE SHORT TEST EQUIPMENT

APPENDIX E TO SUBPART S OF PART 51—TRak
SIENT TEST DRIVING CYCLE
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Implementation Plans of Transportaliot
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oped, Funded or Approved Under Tl
23 U.S.C. or the Federal Transit Laws

contractors,

.- 51.390 Implementation plan revision.
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the plan during the 5-year period fol-
lowing its submission, The description
must include projections of the extent
to which resources will be acquired at
1-, 3-, and 5-year intervals.

{51 FR 40674, Nov. 7, 1986]

§51.281 Copies of rules and regula-
tions.

Emission limitations and other meas-
ures necessary for attainment and
maintenance of any national standard,
including any measures necessary to
implement the requirements of subpart
L must be adopted as rules and regula-
tions enforceable by the State agency.
Copies of all such rules and regulations
must be submitted with the plan. Sub-
mittal of a plan setting forth proposed
rules and regulations will not satisfy
the requirements of this section nor
will it be considered a timely sub-
mittal.

[51 FR 40674, Nov. 7, 1986]

§51.285 Public notification.

By March 1, 1980, the State shall sub-
mit a plan revision that contains provi-
sions for:

(a) Notifying the public on a regular
basis of instances or areas in which any
primary standard was exceeded during
any portion of the preceding calendar
year,

(b) Advising the public of the health
hazards associated with such an ex-
ceedance of a primary standard, and

(c) Increasing public awareness of:

(1) Measures which can be taken to
prevent a primary standard from being
exceeded, and ‘

(2) Ways in which the public can par-
ticipate in regulatory and other efforts
to improve air quality.

[44 FR 27569, May 10, 1979]

§51.286 Electronic reporting.

States that wish to receive electronic
documents must revise the State Im-
plementation Plan to satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting).

{70 FR 59887, Oct. 13, 2005]

§51.301
Subpart P—Protection of Visibility

AUTHORITY: Secs, 110, 114, 121, 160-169, 169A,
and 301 of the Clean Air Act, (42 U.S.C. 7410,
7414, 7421, 7470-7479, and 7601).

SOURCE: 45 FR 80089, Dec, 2, 1980, unless
otherwise noted.

§51.800 Purpose and applicability.

(a) Purpose. The primary purposes of
this subpart are to require States to
develop programs to assure reasonable
progress toward meeting the national
goal of preventing any future, and rem-
edying any existing, impairment of vis-
ibility in mandatory Class 1 Federal
areas which impairment results from
manmade air pollution; and to estab-
lish necessary additional procedures
for new source permit applicants,
States and Federal Land Managers to
use in conducting the visibility impact
analysis required for new sources under
§51.166. This subpart sets forth require-
ments addressing visibility impairment
in its two principal forms: ‘“‘reasonably
attributable’” impairment (i.e., impair-
ment attributable to a single source/
small group of sources) and regional
haze (i.e., widespread haze from a mul-
titude of sources which impairs visi-
bility in every direction over a large
area).

(b) Applicability The provisions of this
subpart are applicable to all States as
defined in section 302(d) of the Clean
Air Act (CAA) except Guam, Puerto
Rico, American Samoa, and the North-
ern Mariana Islands.

{45 FR 80089, Dec. 2, 1980, as amended at 64
FR 35763, July 1, 1999; 82 FR 38122, Jan. 10,
2017)

§51.301 Definitions.

For purposes of this subpart:

Adverse impact on visibility means, for
purposes of section 307, visibility im-
pairment which interferes with the
management, protection, preservation,
or enjoyment of the visitor’s visual ex-
perience of the Federal Class 1 area.
This determination must be made on a
case-by-case basis taking into account
the geographic extent, intensity, dura-
tion, frequency and time of visibility
impairments, and how these factors
correlate with (1) times of visitor use
of the Federal Class I area, and (2) the
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frequency and timing of natural condi-
tions that reduce visibility. This term
does not include effects on integral vis-
tas.

Agency means the U.S. Environ-
mental Protection Agency.

BART-eligible source means an existing
stationary facility as defined in this sec-
tion.

Baseline visibility condition means the
average of the five annual averages of
the individual values of daily visibility
for the period 2000-2004 unique to each
Class I area for either the most im-
paired days or the clearest days.

Best Available Retrofit Technology
(BART) means an emission limitation
based on the degree of reduction
achievable through the application of
the best system of continuous emission
reduction for each pollutant which is
emitted by an existing stationary facil-
ity. The emission limitation must be
established, on a case-by-case basis,
taking into consideration the tech-
nology available, the costs of compli-
ance, the energy and nonair quality en-
vironmental impacts of compliance,
any pollution control equipment in use
or in existence at the source, the re-
maining useful life of the source, and
the degree of improvement in visibility
which may reasonably be anticipated
to result from the use of such tech-
nology.

Building, structure, or facility means
all of the pollutant-emitting activities
which belong to the same industrial
grouping, are located on one or more
contiguous or adjacent properties, and
are under the control of the same per-
son (or persons under common control).
Pollutant-emitting activities must be
considered as part of the same indus-
trial grouping if they belong to the
same Major Group (i.e., which have the
same two-digit code) as described in
the Standard Industrial Classification
Manual, 1972 as amended by the 1977
Supplement (U,S. Government Printing
Office stock numbers 4101-0066 and 003—
005-00176-0 respectively).

Clearest days means the twenty per-
cent of monitored days in a calendar
year with the lowest values of the
deciview index.

Current visibility condition means the
average of the five annual averages of
individual values of daily visibility for
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the most recent period for which data
are available unique to each Class I
area for either the most impaired days
or the clearest days.

Deciview is the unit of measurement
on the deciview index scale for quanti-
fying in a standard manner human per-
ceptions of visibility.

Deciview inder means a value for a
day that is derived from calculated or
measured light extinction, such that
uniform increments of the index cor-
respond to uniform incremental
changes in perception across the entire
range of conditions, from pristine to
very obscured. The deciview index is
calculated based on the following equa-
tion (for the purposes of calculating
deciview using IMPROVE data, the at-
mospheric light extinction coefficient
must be calculated from aerosol meas-
urements and an estimate of Rayleigh
scattering):

Deciview index = 10 In (bex/10 Mm—1),

bexw = the atmospheric light extinc-
tion coefficient, expressed in inverse
megameters (Mm —1).

End of the applicable implementation
period means December 31 of the year
in which the next periodic comprehen-
sive implementation plan revision is
due under §51.308(f).

Existing stationary facilily means ahy
of the following stationary sources of
air pollutants, including any recon-
structed source, which was not in oper-
ation prior to August 7, 1962, and was
in existence on August 7, 1977, and has
the potential to emit 250 tons per year
or more of any air pollutant. In deter-
mining potential to emit, fugitive
emissions, to the extent quantifiable,
must be counted.

Fogsil-fuel fired steam electric plants
of more than 250 million British ther-
mal units per hour heat input,

Coal cleaning plants (thermal dry-
ers),

Kraft pulp mills,

Portland cement plants,

Primary zinc smelters,

Iron and steel mill plants,

Primary aluminum ore
plants,

Primary copper smelters,

Municipal incinerators capable of
charging more than 250 tons of refuse
per day,

reduction
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Hydrofluorie, sulfuric, and nitric acid
plants,

Petroleum refineries,

Lime plants,

Phosphate rock processing plants,

Coke oven batteries,

Sulfur recovery plants,

Carbon black plants (furnace proc-
ess),

Primary lead smelters,

Fuel conversion plants,

Sintering plants,

Secondary metal production facili-
ties,

Chemical process plants,

Fossil-fuel boilers of more than 250
million British thermal units per hour
heat input,

Petroleum storage and transfer fa-
cilities with a capacity exceeding
300,000 barrels,

Taconite ore processing facilities,

Glass fiber processing plants, and

Charcoal production facilities.

Federal Class I area means any Fed-
eral land that is classified or reclassi-
fied Class 1.

Federal Land Manager means the Sec-
retary of the department with author-
ity over the Federal Class I area (or the
Secretary’s designee) or, with respect
to Roosevelt-Campobello International
Park, the Chairman of the Roosevelt-
Campobello International Park Com-
mission,

Federally enforceable means all limi-
tations and conditions which are en-
forceable by the Administrator under
the Clean Air Act including those re-
quirements developed pursuant to
parts 60 and 61 of this title, require-
ments within any applicable State Im-
plementation Plan, and any permit re-
quirements established pursuant to
§52.21 of this chapter or under regula-
tions approved pursuant to part 51, 52,
or 60 of this title.

Fized capital cost mieans the capital
needed to provide all of the depreciable
components.

Fugitive Emissions means those emis-
sions which could not reasonably pass
through a stack, chimney, vent, or
other functionally equivalent opening.

Geographic enhancement for the pur-
pose of §51.308 means a method, proce-
dure, or process to allow a broad re-
gional strategy, such as an emissions
trading program designed to achieve

§51.301

greater reasonable progress than BART
for regional haze, to accommodate
BART for reasonably attributable im-
pairment.

Implementation plan means, for the
purposes of this part, any State Imple-
mentation Plan, Federal Implementa-
tion Plan, or Tribal Implementation
Plan,

Indian tribe or tribe means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village, which is feder-
ally recognized as eligible for the spe-
cial programs and services provided by
the United States to Indians because of
their status as Indians.

In existence means that the owner or
operator has obtained all necessary
preconstruction approvals or permits
required by Federal, State, or local air
pollution emisgsions and air quality
laws or regulations and either has (1)
begun, or caused to begin, a continuous
program of physical on-site construc-
tion of the facility or (2) entered into
binding agreements or contractual ob-
ligations, which cannot be cancelled or
modified without substantial loss to
the owner or operator, to undertake a
program of construction of the facility
to be completed in a reasonable time.

In operation means engaged in activ-
ity related to the primary design func-
tion of the source.

Installation means an
piece of process equipment.

Integral vista means a view perceived
from within the mandatory Class I
Federal area of a specific landmark or
panorama located outside the boundary
of the mandatory Class I Federal area.

Least impaired days means the twenty
percent of monitored days in a cal-
endar year with the lowest amounts of
visibility impairment.

Muajor stationary source and major
modification mean major stationary
source and major modification, respec-
tively, as defined in §51.166.

Mandatory Class I Federal Area or
Mandatory Federal Class I Area means
any area identified in part 81, subpart
D of this title.

Mosl impaired days means the twenty
percent of monitored days in a cal-
endar year with the highest amounts of
anthropogenic visibility impairment.

identifiable
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Natural conditions reflect naturally
occurring phenomena that reduce visi-
bility as measured in terms of light ex-
tinction, visual range, contrast, or col-
oration, and may refer to the condi-
tions on a single day or a set of days.
These phenomena include, but are not
limited to, humidity, fire events, dust
storms, volcanic activity, and biogenic
emissions from soils and trees. These
phenomena may be near or far from a
Class I area and may be outside the
United States.

Natural visibility means visibility
(contrast, coloration, and texture) on a
day or days that would have existed
under natural conditions. Natural visi-
bility varies with time and location, is
estimated or inferred rather than di-
rectly measured, and may have long-
term trends due to long-term treuds in
natural conditions.

Natural visibility condition means the
average of individual values of daily
natural visibility unique to each Class
I area for either the most impaired
days or the clearest days.

Potential to emit means the maximum
capacity of a stationary source to emit
a pollutant under its physical and oper-
ational design. Any physical or oper-
ational limitation on the capacity of
the source to emit a pollutant includ-
ing air pollution control equipment
and restrictions on hours of operation
or on the type or amount of material
combusted, stored, or processed, shall
be treated as part of its design if the
limitation or the effect it would have
on emisgions is federally enforceable.
Secondary emissions do not count in
determining the potential to emit of a
stationary source.

Prescribed fire means any fire inten-
tionally ignited by management ac-
tions in accordance with applicable
laws, policies, and regulations to meet
specific land or resource management
objectives.

Reasonably attributable means attrib-
utable by visual observation or any
other appropriate technique.

Reasonably attributable wvisibility im-
pairment means visibility impairment
that is caused by the emission of air
pollutants from one, or a small number
of sources.

Reconstruction will be presumed to
lhave taken place where the fixed cap-
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ital cost of the new component exceeds
50 percent of the fixed capital cost of a
comparable entirely new source. Any
final decision as to whether reconstruc-
tion has occurred must be made in ac-
cordance with the provisions of §60.15
(f) (1) through (3) of this title.

Regional haze means visibility im-
pairment that is caused by the emis-
sion of air pollutants from numerous
anthropogenic sources located over a
wide geographic area. Such sources in-
clude, but are not limited to, major
and minor stationary sources, mobile
sources, and area sources.

Secondary emissions means emissions
which occur as a result of the construc-
tion or operation of an existing sta-
tionary facility but do not come from
the existing stationary facility. Sec-
ondary emissions may include, but are
not limited to, emissions from ships or
trains coming to or from the existing
stationary facility.

Significant impairment means, for pur-
poses of §51.303, visibility impairment
which, in the judgment of the Adminis-
trator, interferes with the manage-
ment, protection, preservation, or en-
joyment of the visitor’s visual experi-
ence of the mandatory Class I Federal
area. This determination must be made
on a case-by-case basis taking into ac-
count the geographic extent, intensity,
duration, frequency and time of the
visibility impairment, and how these
factors correlate with (1) times of vis-
itor use of the mandatory Class I Fed-
eral area, and (2) the frequency and
timing of natural conditions that re-
duce visibility.

State, means ‘‘State”
section 302(d) of the CAA.

Stationary Source means any building,
structure, facility, or installation
which emits or may emit any air pol-
lutant.

Visibility means the degree of per-
ceived clarity when viewing objects at
a distance. Visibility includes per-
ceived changes in contrast, coloration,
and texture elements in a scene.

Visibility impairment or anthropogenic
visibility impairment means any hu-
manly perceptible difference due to air
pollution from anthropogenic sources
between actual visibility and natural
visibility on one or more days. Because

as defined in
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natural visibility can only be esti-
mated or inferred, visibility impair-
ment also is estimated or inferred rath-
er than directly measured.

Visibility in any mandatory Class I Fed-
eral area includes any integral vista as-
sociated with that area.

Wildfire means any fire started by an
unplanned ignition caused by light-
ning; volcanoes; other acts of nature;
unauthorized activity; or accidental,
human-caused actions, or a prescribed
fire that has developed into a wildfire.
A wildfire that predominantly occurs
on wildland is a natural event.

Wildland means an area in which
human activity and development is es-
sentially non-existent, except for
roads, railroads, power lines, and simi-
lar transportation facilities. Struc-
tures, if any, are widely scattered.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR, 35763, 35774, July 1, 1999; 82 FR 3122, Jan.
10, 2017]

§51.302 Reasonably attributable visi-
bility impairment.

(a) The affected Federal Land Man-
ager may certify, at any time, that
there exists reasonably attributable
visibility impairment in any manda-
tory Class I Federal area and identify
which single source or small number of
sources is responsible for such impair-
ment. The affected Federal Land Man-
ager will provide the certification to
the State in which the impairment oc-
curs and the State(s) in which the
source(s) is located. The affected Fed-
eral Land Manager shall provide the
State(s) in which the source(s) is lo-
cated an opportunity to consult on the
basis of the planned certification, in
person and at least 60 days prior to pro-
viding the certification to the State(s).

(b The State(s) in which the
source(s) is located shall revise its re-
gional haze implementation plan, in
accordance with the schedule set forth
in paragraph (d) of this section, to in-
clude for each source or small number
of sources that the Federal Land Man-
ager has identified in whole or in part
for reasonably attributable visibility
impairment as part of a certification
under paragraph (a) of this section:

(1) A determination, based on the fac-
tors set forth in §51.308(f)(2), of the con-
trol, measures, if any, that are nec-
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essary with respect to the source or
sources in order for the plan to make
reasonable progress toward natural vis-
ibility conditions in the affected Class
I Federal area;

(2) Emission limitations that reflect
the degree of emission reduction
achievable by such control measures
and schedules for compliance as expedi-
tiously as practicable; and

(8) Monitoring, recordkeeping, and
reporting requirements sufficient to
ensure the enforceability of the emis-
sion limitations.

(¢) If a source that the Federal Land
Manager has identified as responsible
in whole or in part for reasonably at-
tributable visibility impairment as
part of a certification under paragraph
(a) of this section is a BART-eligible
source, and if there is not in effect as
of the date of the certification a fully
or conditionally approved implementa-
tion plan addressing the BART require-
ment for that source (which existing
plan may incorporate either source-
specific emission limitations reflecting
the emission control performance of
BART, an alternative program to ad-
dress the BART requirement under
§51.308(e)(2) through (4), or for sources
of S0, a program approved under para-
graph §51.309(d)(4)), then the State
shall revise its regional haze imple-
mentation plan to meet the require-
ments of §51.308(e) with respect to that
source, taking into account current
conditions related to the factors listed
in §51.308(e)(1)(i1)(A). This requirement
is in addition to the requirement of
paragraph (b) of this section.

(d) For any existing reasonably at-
tributable visibility impairment the
Federal Land Manager certifies to the
State(s) under paragraph (a) of this
section, the State(s) shall submit a re-
vision to its regional haze implementa-
tion plan that includes the elements
described in paragraphs (b) and (¢) of
this section no later than 3 years after
the date of the certification. The
State(s) is not required at that time to
also revise its reasonable progress
goals to reflect any additional emis-
sion reductions required from the
source or sources. In no case shall such
a revision in response to a reasonably
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attributable visibility impairment cer-
tification be due before July 31, 2021.

[82 FR 3123, Jan. 10, 2017]

§51.303 Exemptions from control.

(a)(1) Any existing stationary facility
subject to the requirement under
§51.302(c) or §51.308(e) to install, oper-
ate, and maintain BART may apply to
the Administrator for an exemption
from that requirement.

(2) An application under this section
must include all available documenta-
tion relevant to the impact of the
source’s emissions on visibility in any
mandatory Class I Federal area and a
demonstration by the existing sta-
tionary facility that it does not or will
not, by itself or in combination with
other sources, emit any air pollutant
which may be reasonably anticipated
to cause or contribute to a significant
impairment of visibility in any manda-
tory Class I Federal area.

(b) Any fossil-fuel fired power plant
with a total generating capacity of 750
megawatts or more may receive an ex-
emption from BART only if the owner
or operator of such power plant dem-
onstrates to the satisfaction of the Ad-
ministrator that such power plant is
located at such a distance from all
mandatory Class I Federal areas that
such power plant does not or will not,
by itself or in combination with other
sources, emit any air pollutant which
may reasonably be anticipated to cause
or contribute to significant impair-
ment of visibility in any such manda-
tory Class I Federal area.

(c) Application under this §51.308
must be accompanied by a written con-
currence from the State with regu-
latory authority over the source.

(d) The existing stationary facility
must give prior written notice to all af-
fected Federal Land Managers of any
application for exemption under this
§51.303.

(e) The Federal Land Manager may
provide an initial recommendation or
comment on the disposition of such ap-

plication. Such recommendation,
where provided, must be part of the ex-
emption application. This rec-

ommendation is not to be construed as
the concurrence required under para-
graph (h) of this section.
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(f) The Administrator, within 90 days
of receipt of an application for exemp-
tion from control, will provide notice
of receipt of an exemption application
and notice of opportunity for public
hearing on the application,

(g) After notice and opportunity for
public hearing, the Administrator may
grant or deny the exemption. For pur-
poses of judicial review, final EPA ac-
tion on an application for an exemp-
tion under this §51.303 will not occur
until EPA approves or disapproves the
State Implementation Plan revision.

(h) An exemption granted by the Ad-
ministrator under this §51.303 will be
effective only upon concurrence by all
affected Federal Land Managers with
the Administrator’s determination.

[45 FR 80088, Dec. 2, 1980, as amended at 64
FR 35774, July 1, 1999; 82 FR 3123, Jan. 10,
2017}

§51.304 Identification of integral vis-
tas.

(a) Federal Land Managers were re-
quired to identify any integral vistas
on or hefore December 31, 1985, accord-
ing to criteria the Federal Land Man-
agers developed. These criteria must
have included, but were not limited to,
whether the integral vista was impor-
tant to the visitor’s visual experience
of the mandatory Class I Federal area.

(b) The following integral vistas were
identified by Federal Land Managers:
At Roosevelt  Campobello International
Park, from the observation point of
Roosevelt cottage and beach area, the
viewing angle from 244 to 256 degrees;
and at Roosevelt Campobello Inter-
national Park, from the observation
point of Friar's Head, the viewing
angle from 154 to 194 degrees.

(c) The State must list in its imple-
mentation plan any integral vista list-
ed in paragraph (b) of this section.

[82 FR 3123, Jan. 10, 2017}

§51.305 Monitoring for reasonably at-
tributable visibility impairment.

For the purposes of addressing rea-
sonably attributable visibility impair-
ment, if the Administrator, Regional
Administrator, or the affected Federal
Land Manager has advised a State con-
taining a mandatory Class I Federal
area of a need for monitoring to assess
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reasonably attributable visibility im-
pairment at the mandatory Class I
Federal area in addition to the moni-
toring currently being conducted to
meet the requirements of §51.308(d)(4),
the State must include in the next im-
plementation plan revision to meet the
requirement of §51.308(f) an appropriate
strategy for evaluating reasonably at-
tributable visibility impairment in the
mandatory Class I Federal area by vis-
ual observation or other appropriate
monitoring techniques. Such strategy
must take into account current and an-
ticipated visibility monitoring re-
searcl, the availability of appropriate
monitoring techniques, and such guid-
ance as is provided by the Agency.

[82 FR 38124, Jan. 10, 2017]
§51.306 [Reserved]

§51.8307 New source review.

(a) For purposes of new source review
of any new major stationary source or
major modification that would be con-
structed in an area that is designated
attainment or unclassified under sec-
tion 107(d) of the CAA, the State plan
must, in any review under §51.166 with
respect to visibility protection and
analyses, provide for:

(1) Written notification of all af-
fected Federal Land Managers of any
proposed new major stationary source
or major modification that may affect
visibility in any Federal Class I area.
Such notification must be made in
writing and include a copy of all infor-
mation relevant to the permit applica-
tion within 30 days of receipt of and at
least 60 days prior to public hearing by
the State on the application for permit
to construct. Such notification must
include an analysis of the anticipated
impacts on visibility in any Federal
Class I area,

(2) Where the State requires or re-
ceives advance notification (e.g. early
consultation with the source prior to
subniission of the application or notifi-
cation of intent to monitor under
§51.166) of a permit application of a
source that may affect visibility the
State must notify all affected Federal
Land Managers within 30 days of such
advance notification, and

(3) Consideration of any analysis per-
formed by the Federal Land Manager,
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provided within 30 days of the notifica-
tion and analysis required by para-
graph (a)(1) of this section, that such
proposed new major stationary source
or major modification may have an ad-
verse impact on visibility in any Fed-
eral Class I area. Where the State finds
that such an analysis does not dem-
onstrate to the satisfaction of the
State that an adverse impact will re-
sult in the Federal Class I area, the
State must, in the notice of public
hearing, either explain its decision or
give notice as to where the explanation
can be obtained.

(b) The plan shall also provide for the
review of any new major stationary
source or major modification:

(1) That may have an impact on any
integral vista of a mandatory Class I
Federal area listed in §51.304(b), or

(2) That proposes to locate in an area
classified as nonattainment under sec-
tion 107(d)(1) of the Clean Air Act that
may have an impact on visibility in
any mandatory Class I Federal area.

(c) Review of any major stationary
source or major modification under
paragraph (b) of this section, shall be
conducted in accordance with para-
graph (a) of this section, and §51.166(0),
(p)(1) through (2), and (q). In con-
ducting such reviews the State must
ensure that the source’s emissions will
be consistent with making reasonable
progress toward the national visibility
goal referred to in §51.300(a). The State
may take into account the costs of
compliance, the time necessary for
compliance, the energy and nonair
quality environmental impacts of com-
pliance, and the useful life of the
source.

(d) The State may require moni-
toring of visibility in any Federal Class
I area near the proposed new sta-
tionary source or major modification
for such purposes and by such means as
the State deems necessary and appro-
priate.

[45 FR 80089, Dec. 2, 1980, as amended at 64
FR 36765, 35774, July 1, 1999; 82 FR 3124, Jan.
10, 2017)

§51.308 Regional haze program re-
quirements,

(a) What is the purpose of this section?
This section establishes requirements

311




§51.308

for implementation plans, plan revi-
sions, and periodic progress reviews to
address regional haze.

(b) When are the first implementation
plans due under the regional haze pro-
gram? Except as provided in §51.309(c),
each State identified in §51.300(b) must
submit, for the entire State, an imple-
mentation plan for regional haze meet-
ing the requirements of paragraphs (d)
and (e) of this section no later than De-
cember 17, 2007.

(c) [Reserved]

(d) What are the core requirements for
the implementation plan for regional
haze? The State must address regional
haze in each mandatory Class I Federal
area located within the State and in
each mandatory Class 1 Federal area
located outside the State which may be
affected by emissions from within the
State. To meet the core requirements
for regional haze for these areas, the
State must submit an implementation
plan containing the following plan ele-
ments and supporting documentation
for all required analyses:

(1) Reasonable progress goals. For each
mandatory Class I Federal area located
within the State, the State must estab-
lish goals (expressed in deciviews) that
provide for reasonable progress towards
achieving natural visibility conditions.
The reasonable progress goals must
provide for an improvement in visi-
bility for the most impaired days over
the period of the implementation plan
and ensure no degradation in visibility
for the least impaired days over the
same period.

(i) In establishing a reasonable
progress goal for any mandatory Class
I Federal area within the State, the
State must:

(A) Consider the costs of compliance,
the time necessary for compliance, the
energy and non-air quality environ-
mental impacts of compliance, and the
remaining useful life of any potentially
affected sources, and include a dem-
onstration showing how these factors
were taken into consideration in se-
lecting tlie goal.

(B) Analyze and determine the rate of
progress needed to attain natural visi-
bility conditions by the year 2064. To
calculate this rate of progress, the
State must compare baseline visibility
conditions to natural visibility condi-
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tions in the mandatory Federal Class I
area and determine the uniform rate of
visibility improvement (measured in
deciviews) that would need to be main-
tained during each implementation pe-
riod in order to attain natural visi-
bility conditions by 2064. In estab-
lishing the reasonable progress goal,
the State must consider the uniform
rate of improvement in visibility and
the emission reduction measures need-
ed to achieve it for the period covered
by the implementation plan.

(ii) For the period of the implementa-~
tion plan, if the State establishes a
reasonable progress goal that provides
for a slower rate of improvement in
visibility than the rate that would be
needed to attain natural conditions by
2064, the State must demonstrate,
based on the factors in paragraph
(dX1)A)A) of this section, that the rate
of progress for the implementation
plan to attain natural conditions by
2064 is not reasonable; and that the
progress goal adopted by the State is
reagonable. The State must provide to
the public for review as part of its im-
plementation plan an assessment of the
number of years it would take to at-
tain natural conditions if visibility im-
provement continues at the rate of
progress selected by the State as rea-
sonable,

(iii) In determining whether the
State’s goal for visibility improvement
provides for reagonable progress to-
wards natural visibility conditions, the
Administrator will evaluate the dem-
onstrations developed by the State pur-
suant to paragraphs (d)(1){d) and
(d)(1)({i) of this section.

(iv) In developing each reasonable
progress goal, the State must consult
with those States which may reason-
ably be anticipated to cause or con-
tribute to visibility impairment in the
mandatory Class I Federal area. In any
situation in which the State cannot
agree with another such State or group
of States that a goal provides for rea-
sonable progress, the State must de-
scribe in its submittal the actions
taken to resolve the disagreement. In
reviewing the State’s implementation
plan submittal, the Administrator will
take this information into account in
determining whether the State’s goal
for visibility improvement provides for
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reasonable progress towards natural
visibility conditions.

(v) The reasonable progress goals es-
tablished by the State are not directly
enforceable but will be considered by
the Administrator in evaluating the
adequacy of the measures in the imple-
mentation plan to achieve the progress
goal adopted by the State.

(vi) The State may not adopt a rea-
sonable progress goal that represents
less visibility improvement than is ex-
pected to result from implementation
of other requirements of the CAA dur-
ing the applicable planning period.

(2) Calculations of baseline and natural
visibility conditions. For each manda-
tory Class I Federal area located with-
in the State, the State must determine
the following visibility conditions (ex-
pressed in deciviews):

(i) Baseline visibility conditions for
the most impaired and least impaired
days. The period for establishing base-
line visibility conditions is 2000 to 2004.
Baseline visibility conditions must be
calculated, using available monitoring
data, by establishing the average de-
gree of visibility impairment for the
most and least impaired days for each
calendar year from 2000 to 2004. The
baseline visibility conditions are the
average of these annual values. For
mandatory Class I Federal areas with-
out onsite monitoring data for 2000-
2004, the State must establish baseline
values using the most representative
available monitoring data for 2000-2004,
in consultation with the Administrator
or his or her designee;

(ii) For an implementation plan that
is submitted by 2003, the period for es-
tablishing baseline visibility condi-
tions for the period of the first long-
term strategy is the most recent 5-year
period for which visibility monitoring
data are available for the mandatory
Class I Federal areas addressed by the
plan. For mandatory Class I Federal
areas without onsite monitoring data,
the State must establish baseline val-
ues using the most representative
available monitoring data, in consulta-
tion with the Administrator or his or
her degignee;

(iii) Natural visibility conditions for
the most impaired and least impaired
days. Natural visibility conditions
must be calculated by estimating the
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degree of visibility impairment exist-
ing under natural conditions for the
most impaired and least impaired days,
based on available monitoring informa-
tion and appropriate data analysis
techniques; and

(iv) For the first implementation
plan addressing the requirements of
paragraphs (d) and (e) of this section,
the number of deciviews by which base-
line conditions exceed natural visi-
bility conditions for the most impaired
and least impaired days.

(3) Long-term strategy for regional
haze. Bach State listed in §51.300(b)
must submit a long-term strategy that
addresses regional haze visibility im-
pairment for each mandatory Class 1
Federal area within the State and for
each mandatory Class 1 Federal area
located outside the State that may be
affected by emissions from the State.
The long-term strategy must include
enforceable emissions limitations,
compliance schedules, and other meas-
ures as necessary to achieve the rea-
sonable progress goals established by
States having mandatory Class 1 Fed-
eral areas, In establishing its long-
term strategy for regional haze, the
State must meet the following require-
ments:

(1) Where the State has emissions
that are reasonably anticipated to con-
tribute to visibility impairment in any
mandatory Class I Federal area located
in another State or States, the State
must consult with the other State(s) in
order to develop coordinated emission
management strategies. The State
must consult with any other State hav-
ing emissions that are reasonably an-
ticipated to contribute to visibility im-
pairment in any mandatory Class 1
Federal area within the State.

(ii) Where other States cause or con-
tribute to impairment in a mandatory
Class 1 Federal area, the State must
demonstrate that it has included in its
implementation plan all measures nec-
essary to obtain its share of the emis-
sion reductions needed to meet the
progress goal for the area. If the State
has participated in a regional planning
process, the State must ensure it has
included all measures needed to
achieve its apportionment of emission
reduction obligations agreed upon
through that process.
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(iii) The State must document the
technical basis, including modeling,
monitoring and emissions information,
on which the State is relying to deter-
mine its apportionment of emission re-
duction obligations necessary for
achieving reasonable progress in each
mandatory Class I Federal area it af-
fects. The State may meet this require-
ment by relying on technical analyses
developed by the regional planning or-
ganization and approved by all State
participants. The State must identify
the baseline emissions inventory on
which its strategies are based. The
baseline emisgions inventory year is
presumed to be the most recent year of
the consolidate periodic emissions in-
ventory.

(iv) The State must identify all an-
thropogenic sources of visibility im-
pairment considered by the State in de-
veloping its long-term strategy. The
State should consider major and minor
stationary sources, mobile sources, and
area sources.

(v) The State must consider, at a
minimum, the following factors in de-
veloping its long-term strategy:

(A) Emission reductions due to ongo-
ing air pollution control programs, in-
cluding measures to address reasonably
attributable visibility impairment;

(B) Measures to mitigate the impacts
of construction activities;

(C) Emiissions limitations and sched-
ules for compliance to achieve the rea-
sonable progress goal,;

(D) Source retirement and replace-
ment schedules;

(E) Smoke management techniques
for agricultural and forestry manage-
ment purposes including plans as cur-
rently exist within tlie State for these
purposes;

(F) Enforceability of emissions limi-
tations and control measures; and

(G) The anticipated net effect on vigi-
bility due to projected changes in
point, area, and mobile source emis-
sions over the period addressed by the
long-term strategy.

(4) Monitoring strategy and other imple-
mentation plan requirements. The State
must submit with the implementation
plan a monitoring strategy for meas-
uring, characterizing, and reporting of
regional haze visibility impairment
that is representative of all mandatory
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Class I Federal areas within the State.
This monitoring strategy must be co-
ordinated with the monitoring strategy
required in §51.306 for reasonably at-
tributable visibility impairment, Com-
pliance with this requirement may be
met through participation in the Inter-
agency Monitoring of Protected Visual
Environments network. The implemen-
tation plan must also provide for the
following:

(i) The establishment of any addi-
tional monitoring sites or equipment
needed to assess whether reasonable
progress goals to address regional haze
for all mandatory Class I Federal areas
within the State are being achieved.

(ii) Procedures by which monitoring
data and other information are used in
determining the contribution of emis-
sions from within the State to regional
haze visibility impairment at manda-
tory Class I Federal areas both within
and outside the State.

(iii) For a State with no mandatory
Class 1 Federal areas, procedures by
which monitoring data and other infor-
mation are used in determining the
contribution of emissions from within
the State to regional haze visibility
impairment at mandatory Class I Fed-
eral areas in other States.

(iv) The implementation plan must
provide for the reporting of all visi-
bility monitoring data to the Adminis-
trator at least annually for each man-
datory Class I Federal area in the
State. To the extent posgible, the State
should report visibility monitoring
data electronically.

(v) A statewide inventory of emis-
sions of pollutants that are reasonably
anticipated to cause or contribute to
vigibility impairment in any manda-
tory Class I Federal area. The inven-
tory must include emissions for a base-
line year, emissions for the most re-
cent year for which data are available,
and estimates of future projected emis-
sions. The State must also include a
commitment to update the inventory
periodically.

(vi) Other elements, including report-
ing, recordkeeping, and other meas-
ures, necessary to assess and report on
visibility.

(e) Best Available Retrofit Technology
(BART) requiremenis for regional haze
visibility impairment. The State must
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submit an implementation plan con-
taining emission limitations rep-
resenting BART and schedules for com-
pliance with BART for each BART-eli-
gible source that may reasonably be
anticipated to cause or contribute to
any impairment of visibility in any
mandatory Class I Federal area, unless
the State demonstrates that an emis-
sions trading program or other alter-
native will achieve greater reasonable
progress toward natural visibility con-
ditions.

(1) To address the requirements for
BART, the State must submit an im-
plementation plan containing the fol-
lowing plan elements and include docu-
mentation for all required analyses:

(1) A list of all BART-eligible sources
within the State.

(ii) A determination of BART for
each BART-eligible source in the State
that emits any air pollutant which
may reasonably be anticipated to cause
or contribute to any impairment of vis-
ibility in any mandatory Class I Fed-
eral area. All such sources are subject
to BART.

(A) The determination of BART must
be based on an analysis of the best sys-
tem of continuous emisgion control
technology available and associated
emission reductious achievable for
each BART-eligible source that is sub-
ject to BART within the State. In this
analysis, the State must take into con-
sideration the technology available,
the costs of compliance, the energy and
nonair quality environmental impacts
of compliance, any pollution control
equipment in use at the source, the re-
maining useful life of the source, and
the degree of improvement in visibility
which may reasonably be anticipated
to result from the use of such tech-
nology.

(B) The determiination of BART for
fossil-fuel fired power plants having a
total generating capacity greater than
750 megawatts must be made pursuant
to the guidelines in appendix Y of this
part (Guidelines for BART Determina-
tions Under the Regional Haze Rule).

(C) Exception. A State is not required
to make a determination of BART for
S0;, or for NOx if a BART-eligible
source has the potential to emit less
than 40 tons per year of such pollut-
ant(s), or for PM,, if a BART-eligible
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source has the potential to emit less
than 15 tons per year of such pollutant.

(iii) If the State determines in estab-
lishing BART that technological or
economic limitations on the applica-
bility of measurement methodology to
a particular source would make the im-
position of an emigsion standard infea-
sible, it may instead prescribe a design,
equipment, work practice, or other
operational standard, or combination
thereof, to require the application of
BART. Such standard, to the degree
possible, is to set forth the emission re-
duction to be achieved by implementa-
tion of such design, equipment, work
practice or operation, and must provide
for compliance by means which achieve
equivalent results.

(iv) A requirement that each source
subject to BART be required to install
and operate BART as expeditiously as
practicable, but in no event later than
5 years after approval of the implemen-
tation plan revision.

(v) A requirement that each source
subject to BART maintain the control
equipment required by this subpart and
establish procedures to ensure such
equipment is properly operated and
maintained.

(2) A State may opt to implement or
require participation in an emissions
trading program or other alternative
measure rather than to require sources
subject to BART to install, operate,
and maintain BART. Such an emis-
sions trading program or other alter-
native measure must achieve greater
reasonable progress than would be
achieved through the installation and
operation of BART. For all such emis-
sion trading programs or other alter-
native measures, the State must sub-
mit an implementation plan con-
taining the following plan elements
and include documentation for all re-
quired analyses:

(1) A demonstration that the emis-
sions trading program or other alter-
native measure will achieve greater
reasonable progress than would have
resulted from the installation and op-
eration of BART at all sources subject
to BART in the State and covered by
the alternative program. This dem-
onstration must be based on the fol-
lowing:
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(A) A list of all BART-eligible
sources within the State.

(B) A list of all BART-eligible

sources and all BART source categories
covered by the alternative program.
The State is not required to include
every BART source category or every
BART-eligible source within a BART
source category in an alternative pro-
gram, but each BART-eligible source in
the State must be subject to the re-
quirements of the alternative program,
have a federally enforceable emission
limitation determined by the State and
approved by EPA as meeting BART in
accordance with section 302(c) or para-
graph (e)1) of this section, or other-
wise addressed under paragraphs (e)(1)
or (e}(dof this section.

(C) An analysis of the best system of
continuous emission control tech-
nology available and associated emis-
sion reductions achievable for each
source within the State subject to
BART and covered by the alternative
program. This analysis must be con-
ducted by making a determination of
BART for each source subject toc BART
and covered by the alternative program
as provided for in paragraph (e)(1) of
this section, unless the emissions trad-
ing program or other alternative meas-
ure has been designed to meet a re-
quirement other than BART (such as
the core requirement to have a long-
term strategy to achieve the reason-
able progress goals established by
States). In this case, the State may de-
termine the best system of continuous
emission control technology and asso-
ciated emission reductions for similar
types of sources within a source cat-
egory based on both source-specific and
category-wide information, as appro-
priate.

(D) An analysis of the projected emis-
sions reductions achievable through
the trading program or other alter-
native measure.

(E) A determination under paragraph
(e)(8) of this section or otherwise based
on the clear weight of evidence that
the trading program or other alter-
native measure achieves greater rea-
sonable progress than would be
achieved through the installation and
operation of BART at the covered
sources.

(ii) [Reserved]
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(iii) A requirement that all necessary
emission reductions take place during
the period of the first long-term strat-
egy for regional haze. To meet this re-
quirement, the State must provide a
detailed description of the emissions
trading program or other alternative
measure, including schedules for imple-
mentation, the emission reductions re-
quired by the program, all necessary
administrative and technical proce-
dures for implementing the program,
rules for accounting and monitoring
emissions, and procedures for enforce-
ment.

(iv) A demonstration that the emis-
sion reductions resulting from the
emissions trading program or other al-
ternative measure will be surplus to
those reductions resulting from meas-
ures adopted to meet requirements of
the CAA as of the baseline date of the
SIP.

(v) At the State’s option, a provision
that the emissions trading program or
other alternative measure may include
a geographic enhancement to the pro-
gram to address the requirement under
§51.302(b) or (c) related to reasonably
attributable impairment from the pol-
lutants covered under the emissions
trading program or other alternative
measure.

(vi) For plans that include an emis-
sions trading program that establishes
a cap oh total annual emissions of SO,
or NOx from sources subject to the pro-
gram, requires the owners and opera-
tors of sources to hold allowances or
authorizations to emit equal to emis-
sions, and allows the owners and opera-
tors of sources and other entities to
purchase, sell, and transfer allowances,
the following elements are required
concerning the emissions covered by
the cap:

(A) Applicability provisions defining
the sources subject to the program.
The State must demonstrate that the
applicability provisions (including the
size criteria for including sources in
the program) are designhed to prevent
any significant potential shifting with-
in the State of production and emis-
sions from sources in the program to
sources outside the program. In the
case of a program covering sources in
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multiple States, the States must dem-
onstrate that the applicability provi-
sions in each State cover essentially
the same size facilities and, if source
categories are specified, cover the same
source categories and prevent any sig-
nificant, potential shifting within such
States of production and emissions to
sources outside the program.

(B) Allowance provisions ensuring
that the total value of allowances (in
tons) issued each year under the pro-
gram will not exceed the emissions cap
(in tons) on total annual emissions
from the sources in the program.

(C) Monitoring provisions providing
for consistent and accurate measure-
ments of emissions from sources in the
program to ensure that each allowance
actually represents the same specified
tonnage of emissions and that emis-
sions are measured with gimilar accu-
racy at all sources in the program. The
monitoring provisions must require
that boilers, combustion turbines, and
cement kilns in the program allowed to
sell or transfer allowances must com-
ply with the requirements of part 75 of
this chapter. The monitoring provi-
sions must require that other sources
in the program allowed to sell or trans-
fer allowances must provide emissions
information with the same precision,
reliability, accessibility, and timeli-
ness as information provided under
part 75 of this chapter.

(D) Recordkeeping provisions that
ensure the enforceability of the emis-
sions monitoring provisions and other
program requirements. The record-
keeping provisions must require that
boilers, combustion turbines, and ce-
ment kilns in the program allowed to
sell or transfer allowances must com-
ply with the recordkeeping provisions
of part 75 of this chapter. The record-
keeping provisions must require that
other sources in the program allowed
to sell or transfer allowances must
comply with recordkeeping require-
ments that, as compared with the rec-
ordkeeping provisions under part 75 of
this chapter, are of comparable strin-
gency and require recording of com-
parable types of information and reten-
tion of the records for comparable peri-
ods of time.

(B) Reporting provisions requiring
timely reporting of monitoring data
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with sufficient frequency to ensure the
enforceability of the emissions moni-
toring provisions and other program
requirements and the ability to audit
the program. The reporting provisions
must require that boilers, combustion
turbines, and cement kilns in the pro-
gram allowed to sell or transfer allow-
ances must comply with the reporting
provisions of part 75 of this chapter, ex-
cept that, if the Administrator is not
the tracking system administrator for
the program, emissions may be re-
ported to the tracking system adminis-
trator, rather than to the Adminis-
trator. The reporting provisions must
require that other sources in the pro-
gram allowed to sell or transfer allow-
ances must comply with reporting re-
quirements that, as compared with the
reporting provisions under part 75 of
this chapter, are of comparable strin-
gency and require reporting of com-
parable types of information and re-
quire comparable timeliness and fre-
quency of reporting.

(F) Tracking system provisions
wliich provide for a tracking system
that is publicly available in a secure,
centralized database to track in a con-
sistent manner all allowances and
emigsions in the program.

(&) Authorized account representa-
tive provisions ensuring that the own-
ers and operators of a source designate
one individual who is authorized to
represent the owners and operators in
all matters pertaining to the trading
program.

(H) Allowance transfer provisions
providing procedures that allow timely
transfer and recording of allowances,
minimize administrative barriers to
the operation of the allowance market,
and ensure that such procedures apply
uniformly to all sources and other po-
tential participants in the allowance
market.

(I) Compliance provisions prohibiting
a source from emitting a total tonnage
of a pollutant that exceeds the tonnage
value of its allowance holdings, includ-
ing the methods and procedures for de-
termining whether emissions exceed al-
lowance holdings. Such method and
procedures shall apply consistently
from source to source.

(J) Penalty provisions providing for
mandatory allowance deductions for
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excess emissions that apply consist-
ently from source to source. The ton-
nage value of the allowances deducted
shall equal at least three times the
tonnage of the excess emissions.

() For a trading program that al-
lows banking of allowances, provisions
clarifying any restrictions on the use
of these banked allowances.

(L) Programm assessment provisions
providing for periodic program evalua-
tion to assess whether the program is
accomplishing its goals and whether
modifications to the program are need-
ed to enhance performance of the pro-
gram.

(3) A State which opts under 40 CFR
51.308(e)(2) to implement an emissions
trading program or other alternative
measure rather than to require sources
subject to BART to install, operate,
and maintain BART may satisfy the
final step of the demonstration re-
quired by that section as follows: If the
distribution of emissions is not sub-
stantially different than under BART,
and the alternative measure results in
greater emission reductions, then the
alternative measure may be deemed to
achieve greater reasonable progress, If
the distribution of emissions is signifi-
cantly different, the State must con-
duct dispersion modeling to determine
differences in visibility between BART
and the trading program for each im-
pacted Class I area, for the worst and
best 20 percent of days. The modeling
would demonstrate ‘‘greater reasonable
progress’’ if both of the following two
criteria are met:

(i) Visibility does not decline in any
Class I area, and

(ii) There is an overall improvement
in visibility, determined by comparing
the average differences between BART
and the alternative over all affected
Class I areas.

(4) A State whose sources are subject
to a trading program established under
part 97 of this chapter in accordance
with a federal implementation plan set
forth in §52.38 or §52.39 of this chapter
or a trading program established under
a SIP revision approved by the Admin-
istrator as meeting the requirements of
§52.38 or §52.39 of this chapter need not
require BART-eligible fossil fuel-fired
steam electric plants in the State to
install, operate, and maintain BART
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for the pollutant covered by such trad-
ing program in the State. A State may
adopt provisions, consistent with the
requirements applicable to the State’s
sources for such trading program, for a
geographic enhancement to the trading
program to address any requirement
under §51.302(b) or (c) related to rea-
sonably attributable impairment from
the pollutant covered by such trading
program in that State.

(6) After a State has met the require-
ments for BART or implemented an
emissions trading program or other al-
ternative measure that achieves more
reasonable progress than the installa-
tion and operation of BART, BART-eli-
gible sources will be subject to the re-
quirements of paragraphs (d) and (f) of
this section, as applicable, in the same
manner as other sources.

(6) Any BART-eligible facility sub-
ject to the requirement under para-
graph (e) of this section to install, op-
erate, and maintain BART may apply
to the Administrator for an exemption
from that requirement. An application
for an exemption will be subject to the
requirements of §51.303(a)2)-(h).

(f) Requirements for periodic com-
prehensive revisions of implementation
plans for regional haze. Fach State iden-
tified in §51.300(b) must revise and sub-
mit its regional haze implementation
plan revision to EPA by July 31, 2021,
July 31, 2028, and every 10 years there-
after., The plan revision due on or be-
fore July 81, 2021, must include a com-
mitment by the State to meet the re-
quirements of paragraph (g) of this sec-
tion, In each plan revision, the State
must address regional haze in each
mandatory Class I Federal area located
within the State and in each manda-
tory Class I Federal area located out-
side the State that may be affected by
emigsions from within the State. To
meet the core requirements for re-
gional haze for these areas, the State
must submit an implementation plan
containing the following plan elements
and supporting documentation for all
required analyses:

(1) Calculations of baseline, current,
and natural visibility conditions, progress
to date; and the uniform rate of progress.
For each mandatory Class I Federal
area located within the State, the
State must determine the following:
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(i) Baseline visibility conditions for the
most impaired and clearest days. The pe-
riod for establishing baseline visibility
conditions is 2000 to 2004. The State
must calculate the baseline visibility
conditions for the most impaired days
and the clearest days using available
monitoring data. To determine the
baseline visibility condition, the State
must calculate the average of the an-
nual deciview index values for the most
impaired days and for the clearest days
for the calendar years from 2000 to 2004,
The baseline visibility condition for
the most impaired days or tlie clearest
days is the average of the respective
annual values. For purposes of calcu-
lating the uniform rate of progress, the
baseline visibility condition for the
most impaired days must be associated
with the last day of 2004. For manda-
tory Class I Federal areas without on-
site monitoring data for 2000-2004, the
State must establish baseline values
using the most representative avail-
able monitoring data for 2000-2004, in
consultation with the Administrator or
his or her designee. For mandatory
Class I Federal areas with incomplete
monitoring data for 2000-2004, the State
must establish baseline values using
the 5 complete years of monitoring
data closest in time to 2000-2004.

(ii) Natural visibility conditions for the
most impaired and clearest days. A State
must calculate natural visibility condi-
tion by estimating the average
deciview index existing under natural
conditions for the most impaired days
or the clearest days based on available
monitoring information and appro-
priate data analysis techniques; and

(iii) Current visibility conditions for the
most impaired and clearest days. The pe-
riod for calculating current visibility
conditions is the most recent 5-year pe-
riod for which data are available. The
State must calculate the current visi-
bility conditions for the most impaired
days and the clearest days using avail-
able monitoring data. To calculate
each current visibility condition, the
State must calculate the average of the
annual deciview index values for the
years in the most recent 5-year period.
The current visibility condition for the
most impaired or the clearest days is
the average of the respective annual
values.
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(iv) Progress to date for the most im-
paired and clearest days. Actual
progress made towards the natural vis-
ibility condition since the baseline pe-
riod, and actual progress made during
the previous implementation period up
to and including the period for calcu-
lating current visibility conditions, for
the most impaired and for the clearest
days.

(v) Differences between current visi-
bility condition and natural visibility con-
dition. The number of deciviews by
which the current visibility condition
exceeds the natural visibility condi-
tion, for the most impaired and for the
clearest days.

(vi) Uniform rate of progress. (A) The
uniform rate of progress for each man-
datory Class I Federal area in the
State. To calculate the uniform rate of
progress, the State must compare the
baseline visibility condition for the
most impaired days to the natural visi-
bility condition for the most impaired
days in the mandatory Class I Federal
area and determine the uniform rate of
visibility improvement (measured in
deciviews of improvement per year)
that would need to be maintained dur-
ing each implementation period in
order to attain natural visibility condi-
tions by the end of 2064.

(B) As part of its implementation
plan submission, the State may pro-
pose (1) an adjustment to the uniform
rate of progress for a mandatory Class
I Federal area to account for impacts
from anthropogenic sources outside the
United States and/or (2) an adjustment
to the uniform rate of progress for the
mandatory Class I Federal area to ac-
count for impacts from wildland pre-
scribed fires that were conducted with
the objective to establish, restore, and/
or maintain sustainable and resilient
wildland ecosystems, to reduce the risk
of catastrophic wildfires, and/or to pre-
serve endangered or threatened species
during which appropriate basic smoke
management practices were applied. To
calculate the proposed adjustment(s),
the State must add the estimated im-
pact(s) to the natural visibility condi-
tion and compare the baseline visi-
bility condition for the most impaired
days to the resulting sum. If the Ad-
ministrator determines that the State
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has estimated the impact(s) from an-
thropogenic sources outside the United
States and/or wildland prescribed fires
using scientifically valid data and
methods, the Administrator may ap-
prove the proposed adjustment(s) to
the uniform rate of progress.

(2) Long-term strategy for regional
haze. Bach State must submit a long-
term strategy that addresses regional
haze vigibility impairment for each
mandatory Class I Federal area within
the State and for each mandatory Class
I Federal area located outside the
State that may be affected by emis-
sions from the State. The long-term
strategy must include the enforceable
emissions limitations, compliance
schedules, and other measures that are
necessary to make reasonable progress,
as determined pursuant to (£)(2)(i)
through (iv). In ‘establishing its long-
term strategy for regional haze, the
State must meet the following require-
ments:

(i) The State must evaluate and de-
termine the emission reduction meas-
ures that are necessary to make rea-
sonable progress by considering the
costs of compliance, the time nec-
essary for compliance, the energy and
non-air quality environmental impacts
of compliance, and the remaining use-
ful life of any potentially affected an-
thropogenic source of visibility impair-
ment. The State should consider evalu-
ating major and minor stationary
sources or groups of sources, mobile
sources, and area sources. The State
must include in its implementation
plan a description of the criteria it
used to determine which sources or
groups of sources it evalunated and how
the four factors were taken into con-
sideration in selecting the measures for
inclusion in its long-term strategy. In
considering the time necessary for
compliance, if the State concludes that
a control measure cannot reasonably
be installed and become operational
until after the end of the implementa-
tion period, the State may not consider
this fact in determining whether the
measure is necessary to make reason-
able progress.

(i) The State must consult with
those States that have emissions that
are reasonably anticipated to con-
tribute to visibility impairment in the
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mandatory Class I Federal area to de-
velop coordinated emission manage-
ment strategies containing the emis-
sion reductions necessary to make rea-
sonable progress.

(A) The State must demonstrate that
it has included in its implementation
plan all measures agreed to during
state-to-state consultations or a re-
gional planning process, or measures
that will provide equivalent visibility
improvement.

(B) The State must consider the
emisgion reduction measures identified
by other States for their sources as
being necessary to make reasonable
progress in the mandatory Class I Fed-
eral area.

(C) In any situation in which a State
cannot agree with another State on the
emission reduction measures necessary
to make reasonable progress in a man-
datory Class I Federal area, the State
must describe the actions taken to re-
solve the disagreement. In reviewing
the State’s implementation plan, the
Administrator will take this informa-
tion into account in determining
whether the plan provides for reason-
able progress at each mandatory Class
I Federal area that is located in the
State or that may be affected by emis-
sions from the State. All substantive
interstate consultations must be docu-
mented.

(iii) The State must document the
technical basis, including modeling,
monitoring, cost, engineering, and
emissions information, on which the
State is relying to determine the emis-
sion reduction measures that are nec-
essary to make reasonable progress in
each mandatory Class I Federal area it
affects. The State may meet this re-
quirement by relying on technical
analyses developed by a regional plan-
ning process and approved by all State
participants, The emissions informa-
tion must include, but need not be lim-
ited to, information on emissions in a
year at least as recent as the most re-
cent year for which the State has sub-
mitted emission inventory information
to the Administrator in compliance
with the triennial reporting require-
ments of subpart A of this part. How-
ever, if a State has made a submission
for a new inventory year to meet the
requirements of subpart A in the period
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12 months prior to submission of the
SIP, the State may use the inventory
year of its prior submission.

(iv) The State must consider the fol-
lowing additional factors in developing
its long-term strategy:

(A) Emission reductions due to ongo-
ing air pollution control programs, in-
cluding measures to address reasonably
attributable visibility impairment;

(B) Measures to mitigate the impacts
of construction activities;

(C) Source retirement and replace-
ment schedules;

(D) Basic smoke management prac-
tices for prescribed fire used for agri-
cultural and wildland vegetation man-
agement purposes and smoke manage-
ment programs; and

(E) The anticipated net effect on visi-
bility due to projected changes in
point, area, and mobile source emis-
sions over the period addressed by the
long-term strategy.

(8) Reasonable progress goals. (i) A
state in which a mandatory Class I
Federal area is located must establish
reasonable progress goals (expressed in
deciviews) that reflect the visibility
conditions that are projected to be
achieved by the end of the applicable
implementation period as a result of
those enforceable emissions limita-
tions, compliance schedules, and other
measures required under paragraph
(£)(2) of this section that can be fully
implemented by the end of the applica-
ble implementation period, as well as
the implementation of other reguire-
ments of the CAA. The long-term strat-
egy and the reasonable progress goals
must provide for an improvement in
visibility for the most impaired days
since the baseline period and ensure no
degradation in visibility for the clear-
est days since the baseline period.

(i1)(A) If a State in which a manda-
tory Class I Federal area is located es-
tablishes a reasonable progress goal for
the most impaired days that provides
for a slower rate of improvement in
visibility than the uniform rate of
progress calculated under paragraph
(f)(1)(vi) of this section, the State must
demonstrate, based on the analysis re-
quired by paragraph (f)(2){) of this sec-
tion, that there are no additional emis-
sion reduction measures for anthropo-
genic sources or groups of sources in
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the State that may reasonably be an-
ticipated to contribute to visibility im-
pairment in the Class I area that would
be reasonable to include in the long-
term strategy. The State must provide
a robust demonstration, including doc-
umenting the criteria used to deter-
mine which sources or groups or
sources were evaluated and how the
four factors required by paragraph
(£)(2)(1) were taken into consideration
in selecting the measures for inclusion
in its long-term strategy. The State
must provide to the public for review
as part of its implementation plan an
assessment of the number of years it
would take to attain natural visibility
conditions if visibility improvement
were to continue at the rate of progress
selected by the State as reasonable for
the implementation period.

(B) If a State contains sources which
are reasonably anticipated to con-
tribute to visibility impairment in a
mandatory Class I Federal area in an-
other State for which a demonstration
by the other State is required under
)(3)di)A), the State must dem-
onstrate that there are no additional
emission reduction measures for an-
thropogenic sources or groups of
sources in the State that may reason-
ably be anticipated to contribute to
visibility impairment in the Class I
area that would be reasonable to in-
clude in its own long-term strategy.
The State must provide a robust dem-
onstration, including documenting the
criteria used to determine which
sources or groups or sources were eval-
uated and how the four factors required
by paragraph (£)(2)(i) were taken into
consideration in selecting the meas-
ures for inclusion in its long-term
strategy.

(iii) The reasonable progress goals es-
tablished by the State are not directly
enforceable but will be considered by
the Administrator in evaluating the
adequacy of the measures in the imple-
mentation plan in providing for reason-
able progress towards achieving nat-
ural visibility conditions at that area.

(iv) In determining whether the
State’s goal for visibility improvement
provides for reasonable progress to-
wards natural visibility conditions, the
Administrator will also evaluate the
demonstrations developed by the State
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pursuant to paragraphs ()2) and
(£)(3)(i1)(A) of this section and the dem-
onstrations provided by other States

pursuant to paragraphs (£)}2) and
(£X3)(i1}(B) of this section.
(4) If the Administrator, Regional

Administrator, or the affected Federal
Land Manager has advised a State of a
need for additional monitoring to as-
sess reasonably attributable visibility
impairment at the mandatory Class T
Federal area in addition to the moni-
toring currently being conducted, the
State must include in the plan revision
an appropriate strategy for evaluating
reasonably attributable visibility im-
pairment in the mandatory Class I Fed-
eral area by visual observation or other
appropriate monitoring techniques.

(6) So that the plan revision will
serve also as a progress report, the
State must address in the plan revision
the requirements of paragraphs (gX1)
through (6) of this section. However,
the period to be addressed for these ele-
ments shall be the period since the
most recent progress report.

(8) Monitoring strategy and other imple-
mentation plan requirements. The State
must submit with the implementation
plan a monitoring strategy for meas-
uring, characterizing, and reporting of
regional haze visibility impairment
that is representative of all mandatory
Class I Federal areas within the State.
Compliance with this requirement may
be met through participation in the
Interagency Monitoring of Protected
Visual Environments network. The im-
plementation plan must also provide
for the following:

(1) The establishment of any addi-
tional monitoring sites or equipment
needed to assess whether reasonable
progress goals to address regional haze
for all mandatory Class I Federal areas
within the State are being achieved.

(ii) Procedures by which monitoring
data and other information are used in
determining the contribution of emis-
sions from within the State to regional
haze visibility impairment at manda-
tory Class I Federal areas both within
and outside the State.

(iii) For a State with no mandatory
Class I Federal areas, procedures by
which monitoring data and other infor-
mation are used in determining the
contribution of emissions from within
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the State to regional haze visibility
impairment at mandatory Class I Fed-
eral areas in other States.

(iv) The implementation plan must
provide for the reporting of all visi-
bility monitoring data to the Adminis-
trator at least annually for each man-
datory Class I Federal area in the
State. To the extent possible, the State
should report visibility monitoring
data electronically.

(v) A statewide inventory of emis-
sions of pollutants that are reasonably
anticipated to cause or contribute to
vigibility impairment in any manda-
tory Class I Federal area. The inven-
tory must include emissions for the
most recent year for which data are
available, and estimates of future pro-
jected emissions. The State must also
include a commitment to update the
inventory periodically.

(vi) Other elements, including report-
ing, recordkeeping, and other meas-
ures, necessary to assess and report on
vigibility.

(g) Requirements for periodic reports de-
seribing progress towards the reasonable
progress goals. Bach State identified in
§51.300(h) must periodically submit a
report to the Administrator evaluating
progress towards the reasonable
progress goal for each mandatory Class
I Federal area located within the State
and in each mandatory Class I Federal
area located outside the State that
may be affected by emissions from
within the State. The first progress re-
port is due 5 years from submittal of
the initial implementation plan ad-
dressing paragraphs (d) and (e) of this
section. The first progress reports must
be in the form of implementation plan
revisions that comply with the proce-
dural requirements of §51.102 and
§51.103. Subsequent progress reports
are due by January 31, 2025, July 31,
2033, and every 10 years thereafter.
Subsequent progress reports must be
made available for public inspection
and comment for at least 30 days prior
to submission to EPA and all com-
ments received from the public must be
submitted to EPA along with the sub-
sequent progress report, along with an
explanation of any changes to the
progress report made in response to
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these comments. Periodic progress re-
ports must contain at a minimum the
following elements:

(1) A description of the status of im-
plementation of all measures included
in the implementation plan for achiev-
ing reasonable progress goals for man-
datory Class I Federal areas both with-
in and outside the State.

(2) A summary of the emissions re-
ductions achieved throughout the
State through implementation of the
nieasures described in paragraph (g)(1)
of this section.

(3) For each mandatory Class I Fed-
eral area within the State, the State
must assess the following visibility
conditions and changes, with values for
most impaired, least impaired and/or
clearest days as applicable expressed in
terms of 5-year averages of these an-
nual values. The period for calculating
current visibility conditions is the
most recent 5-year period preceding the
required date of the progress report for
which data are available as of a date 6
months preceding the required date of
the progress report.

(i)A) Progress reports due before
January 31, 2025. The current visibility
conditions for the most impaired and
least impaired days.

(B) Progress reports due on and after
January 31, 2025. The current visibility
conditions for the most impaired and
clearest days;

(ii)(A) Progress reports due before
January 31, 2025. The difference be-
tween current visibility conditions for
the most impaired and least impaired
days and baseline visibility conditions.

(B) Progress reports due on and after
January 31, 2025. The difference be-
tween current visibility conditions for
the most impaired and clearest days
and baseline visibility conditions.

(iii)(A) Progress reports due before
January 81, 2025. The change in visi-
bility impairment for the most im-
paired and least impaired days over the
period since the period addressed in the
most recent plan required under para-
graph (f) of this section.

(B) Progress reports due on and after
January 381, 2025. The change in visi-
bility impairment for the most im-
paired and clearest days over the pe-
riod since the period addressed in the
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most recent plan required under para-
graph (f) of this section.

(4) An analysis tracking the change
over the period since the period ad-
dressed in the most recent plan re-
quired under paragraph (f) of this sec-
tion in emissions of pollutants contrib-
uting to visibility impairment from all
sources and activities within the State.
Emissions changes should be identified
by type of source or activity. With re-
spect to all sources and activities, the
analysis must extend at least through
the most recent year for which the
state has submitted emission inventory
information to the Administrator in
compliance with the triennial report-
ing requirements of subpart A of this
part as of a date 6 months preceding
the required date of the progress re-
port. With respect to sources that re-
port directly to a centralized emissions
data system operated by the Adminis-
trator, the analysis must extend
through the most recent year for which
the Administrator has provided a
State-level summary of such reported
data or an internet-based tool by which
the State may obtain such a summary
as of a date 6 months preceding the re-
quired date of the progress report. The
State is not required to backcast pre-
viously reported emissions to be con-
gistent with more recent emissions es-
timation procedures, and may draw at-
tention to actual or possible inconsist-
encies created by changes in esti-
mation procedures.

(5) An assessment of any significant
changes in anthropogenic emissions
within or outside the State that have
occurred since the period addressed in
the most recent plan required under
paragraph (f) of this section including
whether or not these changes in an-
thropogenic emissions were anticipated
in that most recent plan and whether
they have limited or impeded progress
in reducing pollutant emissions and
improving visibility.

(6) An assessment of whether the cur-
rent implementation plan elements
and strategies are sufficient to enable
the State, or other States with manda-
tory Class I Federal areas affected by
emissions from the State, to meet all
established reasonable progress goals
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for the period covered by the most re-
cent plan required under paragraph (f)
of thig section.

(7) For progress reports for the first
implementation period only, a review
of the State’s visibility monitoring
strategy and any modifications to the
strategy as necessary.

(8) For a state with a long-term
strategy that includes a smoke man-
agement program for prescribed fires
on wildland that conducts a periodic
program assessment, a summary of the
most recent periodic assessment of the
smoke management program including
conclusions if any that were reached in
the assessment as to whether the pro-
gram is meeting its goals regarding im-
proving ecosysteni health and reducing
the damaging effects of catastrophic
wildfires.

(h) Determination of the adequacy of
existing implementation plan. At the
same time the State is required to sub-
mit any progress report to EPA in ac-
cordance with paragraph (g) of this sec-
tion, the State must also take one of
the following actions based upon the
information presented in the progress
report:

(1) If the State determines that the
existing implementation plan requires
no further substantive revision at this
time in order to achieve established
goals for visibility improvement and
emissions reductions, the State must
provide to the Administrator a declara-
tion that revision of the existing im-
plementation plan is not needed at this
time.

(2) If the State determines that the
implementation plan is or may be inad-
equate to ensure reasonable progress
due to emissions from sources in an-
other State(s) which participated in a
regional planning process, the State
must provide notification to the Ad-
ministrator and to the other State(s)
which participated in the regional
planning process with the States. The
State must also collaborate with the
other State(s) through the regional
planning process for the purpose of de-
veloping additional strategies to ad-
dress the plan’s deficiencies.

(8) Where the State determines that
the implementation plan is or may be
inadequate to ensure reasonable
progress due to emissions from sources
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in another country, the State shall
provide notification, along with avail-
able information, to the Adminis-
trator,

(4) Where the State determines that
the implementation plan is or may be
inadequate to ensure reasonable
progress due to emissions from sources
within the State, the State shall revise
its implementation plan to address the
plan’s deficiencies within one year.

(1) What are the requirements for State
and Federal Land Manager coordination?
(1) By November 29, 1999, the State
must identify in writing to the Federal
Land Managers the title of the official
to which the Federal Land Manager of
any mandatory Class I Federal area
can submit any recommendations on
the implementation of this subpart in-
cluding, but not limited to:

(i) Identification of impairment of
visibility in any mandatory Class I
Federal area(s); and

(ii) Identification of elements for in-
clusion in the visibility monitoring
strategy required by §51.306 and this
section.

(2) The State must provide the Fed-
eral Land Manager with an oppor-
tunity for consultation, in person at a
point early enough in the State's pol-
icy analyses of its long-term strategy
emission reduction obligation so that
information and recommendations pro-
vided by the Federal Land Manager can-
meaningfully inform the State’s deci-
sions on the long-term strategy. The
opportunity for consultation will be
deemed to have been early enough if
the consultation has taken place at
least 120 days prior to holding any pub-
lic hearing or other public comment
opportunity on an implementation
plan (or plan revision) for regional haze
required by this subpart. The oppor-
tunity for consultation on an imple-
mentation plan (or plan revision) or on
a progress report must be provided no
less than 60 days prior to said public
hearing or public comment oppor-
tunity. This consultation must include
the opportunity for the affected Fed-
eral Land Managers to discuss their:

(i) Assessment of impairment of visi-
bility in any mandatory Class I Federal
area; and
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(i) Recommendations on the devel-
opment and implementation of strate-
gies to address visibility impairment.

(3) In developing any implementation
plan (or plan revision) or progress re-
port, the State must include a descrip-
tion of how it addressed any comments
provided by the Federal Land Man-
agers.

(4) The plan (or plan revision) must
provide procedures for continuing cou-
sultation between the State and Fed-
eral Land Manager on the implementa-
tion of the visibility protection pro-
gram required by this subpart, includ-
ing development and review of imple-
mentation plan revisions and progress
reports, and on the implementation of
other programs having the potential to
contribute to impairment of visibility
in mandatory Class I Federal areas.

[64 FR 35765, July 1, 1999, as amended at 70
FR 39156, July 6, 2005; 71 FR 60631, Oct. 13,
2006; 77 FR 33656, June 7, 2012; 82 FR 3124,
Jan. 10, 2017]

§51.309 Requirements related to the
Grand Canyon Visibility Transport
Commission.

(a) What is the purpose of this sec-
tion? This section establishes the re-
quirements for the first regional haze
implementation plan to address re-
gional haze visibility impairment in
the 16 Class I areas covered by the
Grand Canyon Visibility Transport
Commiission Report. For the bperiod
through 2018, certain States (defined in
paragraph (b) of this section as Trans-
port Region States) may choose to im-
plement the Commission’s rec-
ommendations within the framework
of the national regional haze program
and applicable requirements of the Act
by complying with the provisions of
this section. If a Transport Region
State submits an implementation plan
which is approved by EPA as meeting
thie requirements of this section, it will
be deemed to comply with the require-
ments for reasonable progress with re-
spect to the 16 Class I areas for the pe-
riod from approval of the plan through
2018. Any Transport Region State
electing not to submit an implementa-
tion plan under this section is subject
to the requirements of §51.308 in the
same manner and to the same extent as
any State not included within the
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Transport Region. Except as provided
in paragraph (g) of this section, each
Transport Region State is also subject
to the requirements of §51.308 with re-
spect to any other Federal mandatory
Class I areas within the State or af-
fected by emissions from the State.

(b) Definitions. For the purposes of
this section:

(1) 16 Class I areas means the fol-
lowing mandatory Class I Federal areas
on the Colorado Plateau: Grand Can-
yon National Park, Sycamore Canyon
Wilderness, Petrified Forest National
Park, Mount Baldy Wilderness, San
Pedro Parks Wilderness, Mesa Verde
National Park, Weminuche Wilderness,
Black Canyon of the Gunnison Wilder-
ness, West Elk Wilderness, Maroon
Bells Wilderness, Flat Tops Wilderness,
Arches National Park, Canyonlands
National Park, Capital Reef National
Park, Bryce Canyon National Park,
and Zion National Park.

(2) Transport Region Stale means one
of the States that is included within
the Transport Region addressed by the
Grand Canyon Visibility Transport
Commission (Arizona, California, Colo-
rado, Idaho, Nevada, New Mexico, Or-
egon, Utah, and Wyoming).

(8) Commission Report means the re-
port of the Grand Canyon Visibility
Transport Commission entitled ‘“Rec-
ommendations for Improving Western
Vistas,” dated June 10, 1996.

(4) Fire means wildfire, wildland fire,
prescribed fire, and agricultural burn-
ing conducted and occurring on Fed-
eral, State, and private wildlands and
farmlands.

(6) Milestone means the maximum
level of annual regional SO, emissions,
in tons per year, for a given year, as-
sessed annually, through the year 2018,
consistent with paragraph (d)(4) of this
section,

(6) Continuous decline in total mobile
source emissions means that the pro-
jected level of emissions from mobile
sources of each listed pollutant in 2008,
2013, and 2018, are less than the pro-
jected level of emissions from mobile
sources of each listed pollutant for the
previous period (i.e., 2008 less than 2003;
2013 less than 2008; and 2018 less than
2013).

(7) Base year means the year for
which data for a source included within
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the program were used by the WRAP to
calculate emissions as a starting point
for development of the milestone re-
quired by paragraph (d)(4)(i) of this sec-
tion.

(8)-(12) [Reserved]

(13) Eligible renewable energy resource,
for purposes of 40 CFR 51.309, means
electricity generated by non-nuclear
and non-fossil low or no air emission
technologies.

(¢c) Implementation Plan Schedule,
Each Transport Region State electing
to submit an implementation plan
under this section must submit such a
plan no later than December 17, 2007.
Indian Tribes may submit implementa-
tion plans after this deadline.

(d) Requirements of the first implemen-
tation plan for States electing to adopt all
of the recommendations of the Commission
Report. Except as provided for in para-
graph (e) of this section, each Trans-
port Region State must submit an im-
plementation plan that meets the fol-
lowing requirements:

(1) Time period covered. The imple-
mentation plan must be effective
through December 31, 2018 and continue
in effect until an implementation plan
revision is approved by EPA in accord-
ance with §51.308(f).

(2) Projection of visibility improvement.
For each of the 16 mandatory Class I
areas located within the Transport Re-
gion State, the plan must include a
projection of the improvement in visi-
bility conditions (expressed in
deciviews, and in any additional ambi-
ent visibility metrics deemed appro-
priate by the State) expected through
the year 2018 for the most impaired and
least impaired days, based on the im-
plementation of all measures as re-
quired in the Commission report and
the provisions in this section. The pro-
jection must be made in consultation
with other Transport Region States
with sources which may be reasonably
anticipated to contribute to visibility
impairment in the relevant Class I
area. The projection may be based on a
satisfactory regional analysis.

(8) Treatment of clean-air corridors.
The plan must describe and provide for
implementation of comprehensive
emission tracking strategies for clean-
air corridors to ensure that the visi-
bility does not degrade on the least-im-
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paired days at any of the 16 Class I
areas. The strategy must include:

(i) An identification of clean-air cor-
ridors. The EPA will evaluate the
State’s identification of such corridors
based upon the reports of the Commis-
sion’s Meteorology Subcommittee and
any future updates by a successor orga-
nization;

(ii) Within areas that are clean-air
corridors, an identification of patterns
of growth or specific sites of growth
that could cause, or are causing, sig-
nificant emissions increases that could
have, or are having, visibility impair-
ment at one or more of the 16 Class I
areas.

(iii) In areas outside of clean-air cor-
ridors, an identification of significant
emissions growth that could begin, or
is beginning, to impair the quality of
air in the corridor and thereby lead to
visibility degradation for the least-im-
paired days in one or more of the 16
Class I areas.

(iv) If impairment of air quality in
clean air corridors is identified pursu-
ant to paragraphs (d)(3)(i1) and (iii) of
this section, an analysis of the effects
of increased emissions, including provi-
sions for the identification of the need
for additional emission reductions
measures, and implementation of the
additional measures where necessary.

(v) A determination of whether other
clean air corridors exist for any of the
16 Class I areas. For any such clean air
corridors, an identification of the nec-
essary measures to protect against fu-
ture degradation of air quality in any
of the 16 Class I areas.

(4) Implementation of stationary source
reductions. The first implementation
plan submission must include:

(i) Provisions for stationary source
emissions of SO,. The plan submission
must include a SO, program that con-
tains quantitative emissions mile-
stones for stationary source SO, emis-
sions for each year through 2018. After
the first two years of the program,
compliance with the annual milestones
may be measured by comparing a
three-year rolling average of actual
emissions with a rolling average of the
emissions milestones for the same
three years. During the first two years
of the program, compliance with the
milestones may be measured by a
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methodology of the States’ choosing,
s0 long as all States in the program use
the same methodology. Compliance
with the 2018 milestone shall be meas-
ured by comparing actual emissions
from the year 2018 with the 2018 mile-
stone. The milestones must provide for
steady and continuing emissions reduc-
tions through 2018 consistent with the
Commisgsion’s definition of reasonable
progress, its goal of 50 to 70 percent re-
duction in SO, emissions from 1990 ac-
tual emission levels by 2040, applicable
requirements under the CAA, and the
timing of implementation plan assess-
ments of progress and identification of
any deficiencies which will be due in
the years 2013 and 2018, The milestones
must be shown to provide for greater
reasonable progress than would be
achieved by application of BART pur-
suant to §51.308(e)(2).

(ii) Documentation of emissions cal-
culation methods for SO,. The plan
submission must include documenta-
tion of the specific methodology used
to calculate SO, emissions during the
base year for each emitting unit in-
cluded in the program. The implemen-
tation plan must also provide for docu-
mentation of any change to the specific
methodology used to calculate emis-
sions at any emitting unit for any year
after the base year.

(iii) Monitoring, recordkeeping, and
reporting of SO, emissions. The plan
submission must include provisions re-
quiring the monitoring, recordkeeping,
and annual reporting of actual sta-
tionary source SO0, emissions within
the State. The monitoring, record-
keeping, and reporting data must be
sufficient to determine annunally
whether the milestone for each year
through 2018 is achieved. The plan sub-
mission must provide for reporting of
these data by the State to the Admin-
istrator and to the regional planning
organization. The plan must provide
for retention of records for at least 10
years from the establishment of the
record.

(iv) Criteria and Procedures for a
Market Trading Program. The plan
must include the criteria and proce-
dures for conducting an annual evalua-
tion of whether the milestone is
achieved and, in accordance with para-
graph (d)(4)(v) of this section, for acti-
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vating a market trading program in
the event the milestone 1is not
achieved. A draft of the annual report
evaluating whether the milestone for
each year is achieved shall be com-
pleted no later than 12 months from
the end of each milestone year. The
plan must also provide for assessments
of the program in the years 2013 and
2018.

(v) Market trading program. The im-
plementation plan must include re-
quirements for a market trading pro-
gram to be implemented in the event
that a milestone is not achieved. The
plan shall require that the market
trading program be activated begin-
ning no later than 15 months after the
end of the first year in which the mile-
stone is not achieved. The plan shall
also require that sources comply, as
soon as practicable, with the require-
ment to hold allowances covering their
emissions. Such market trading pro-
gram must be sufficient to achieve the
milestones in paragraph (d)(4)(i) of this
section, and must be consistent with
the elements for such programs out-
lined in §51.308(e)(2)vi). Such a pro-
gram may include a geographic en-
hancement to the program to address
the requirement under §51.302(b) re-
lated to reasonably attributable im-
pairment from the pollutants covered
under the program.

(vi) Provision for the 2018 milestone.

(A) Unless and until a revised imple-
mentation plan is submitted in accord-
ance with §51.308(f) and approved by
EPA, the implementation plan shall
prohibit emissions from covered sta-
tionary sources in any year beginning
in 2018 that exceed the year 2018 mile-
stone. In no event shall a market-based
program approved under §51.308(f)
allow an emissions cap for 80, that is
less stringent than the 2018 milestone,
unless the milestones are replaced by a
different program approved by EPA as
meeting the BART and reasonable
progress requirements established in
§51.308.

(B) The implementation plan must
provide a framework, including finan-
cial penalties for excess emissions
based on the 2018 milestone, sufficient
to ensure that the 2018 milestone will
be met even if the implementation of
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the market trading program in para-
graph (d)(4)(v) of this section has not
yet been triggered, or the source allow-
ance compliance provision of the trad-
ing program is not yet in effect.

(vii) Provisions for stationary source
emissions of NOyx and PM. The imple-
mentation plan must contain any nec-
essary long term strategies and BART
requirements for stationary source PM
and NOx emissions. Any such BART
provisions may be submitted pursuant
to either §51.308(e)1) or '51.308(e)(2).

(5) Mobile sources, The plan submis-
sion must provide for:

(i) Statewide inventories of onroad
and nonroad mobile source emissions of
VOC, NOx, S0,, PM,s, elemental car-
bon, and organic carbon for the years
2003, 2008, 2013, and 2018.

(A) The inventories must dem-
onstrate a continuous decline in total
mobile source emissions (onroad plus
nonroad; tailpipe and evaporative) of
VOC, NOx, PM,s, elemental carbon,
and organic carbon, evaluated sepa-
rately. If the inventories show a con-
tinuous decline in total mobile source
emissions of each of these pollutants
over the period 2003-2018, no further ac-
tion is required as part of this plan to
address mobile source emissions of
these pollutants. If the inventories do
not show a continuous decline in mo-
bile source eémissions of one or more of
these pollutants over the period 2003—
2018, the plan submission must provide
for an implementation plan revision by
no later than December 31, 2008 con-
taining any necessary long-term strat-
egies to achieve a continuous decline
in total mobile source emissions of the
pollutant(s), to the extent practicable,
considering economic and techno-
logical reasonableness and federal pre-
emption of vehicle standards and fuel
standards under title IT of the CAA.

(B) The plan submission must also
provide for an implementation plan re-
vision by no later than December 31,
2008 containing any long-term strate-
gies necessary to reduce emissions of
S0, from nonroad mobile sources, con-
sistent with the goal of reasonable
progress. In assessing the need for such
long-term strategies, the State may
consider emissions reductions achieved
or anticipated from any new Federal
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standards for sulfur in nonroad diesel
fuel,

(ii) Interim reports to EPA and the
public in years 2003, 2008, 2013, and 2018
on the implementation status of the re-
gional and local strategies 1ec-
ommended by the Commission Report
to address mobile source emissions,

(6) Programs related to fire. The plan
must provide for:

(1) Documentation that all Federal,
State, and private prescribed fire pro-
grams within the State evaluate and
address the degree visibility impair-
ment from smoke in their planning and
application. In addition the plan must
include smoke management programs
that include all necessary components
including, but not limited to, actions
to minimize emissions, evaluation of
smoke dispersion, alternatives to fire,
public notification, air quality moni-
toring, surveillance and enforcement,
and program evaluation.

(ii) A statewide inventory and emis-
sions tracking system (spatial and
temporal) of VOC, NOyx, elemental and
organic carbon, and fine particle emis-
sions from fire. In reporting and track-
ing emissions from fire from within the
State, States may use information
from regional data-gathering and
tracking initiatives.

(iii) Identification and removal wher-
ever feasible of any administrative bar-
riers to the use of alternatives to burn-
ing in Federal, State, and private pre-
scribed fire progranis within the State.

(iv) Enhanced smoke management
programs for fire that consider visi-
bility effects, not only health and nui-
sance objectives, and that are based on
the criteria of efficiency, economics,
law, emission reduction opportunities,
land management objectives, and re-
duction of visibility impact.

(v) Establishment of annual emigsion
goals for fire, excluding wildfire, that
will minimize emission increases from
fire to the maximum extent feasible
and that are established in cooperation
with States, tribes, Federal land man-
agement agencies, and private entities.

(7 Area sources of dust emissions from
paved and unpaved roads. The plan
must include an assessment of the im-
pact of dust emissions from paved and
unpaved roads on visibility conditions
in the 16 Class I Areas., If such dust
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emissions are determined to be a sig-
nificant contributor to visibility im-
pairment in the 16 Class I areas, the
State must implement emissions man-
agement strategies to address the im-
pact as necessary and appropriate.

(8) Pollution prevention. The plan
must provide for:

(i) An initial summary of all pollu-
tion prevention programs currently in
place, an inventory of all renewable en-
ergy generation capacity and produc-
tion in use, or planned as of the year
2002 (expressed in megawatts and mega-
watt-hours), the total energy genera-
tion capacity and production for the
State, the percent of the total that is
renewable energy, and the State’s an-
ticipated contribution toward the re-
newable energy goals for 2005 and 2015,
as provided in paragraph (d)8)(vi) of
this section.

(ii) Programs to provide incentives
that reward efforts that go beyond
compliance and/or achieve early com-
pliance with air-pollution related re-
quirements.

(iii) Programs to preserve and expand
energy conservation efforts.

(iv) The identification of specific
areas where renewable energy has the
potential to supply power where it is
now lacking and where renewable en-
ergy is most cost-effective.

(v) Projections of the short- and long-
term emissions reductions, visibility
improvements, cost savings, and sec-
ondary benefits associated with the re-
newable energy goals, energy efficiency
and pollution prevention activities.

(vi) A description of the programs re-
lied on to achieve the State’s contribu-
tion toward the Commission’s goal
that renewable energy will comprise 10
percent of the regional power needs by
2005 and 20 percent by 2015, and a dem-
onstration of the progress toward
achievement of the renewable energy
goals in the years 2003, 2008, 2013, and
2018, This description must include doc-
umentation of the potential for renew-
able energy resources, the percentage
of renewable energy associated with
new power generation projects imple-
mented or planned, and the renewable
energy generation capacity and produc-
tion in use and planned in the State.
To the extent that it is not feasible for
a State to meet its contribution to the
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regional renewable energy goals, the
State must identify in the progress re-
ports the measures implemented to
achieve its contribution and explain
why meeting the State’s contribution
was not feasible.

(9) Implementation of additional rec-
ommendations. The plan must provide
for implementation of all other rec-
ommendations in the Commission re-
port that can be practicably included
as enforceable emission limits, sched-
ules of compliance, or other enforce-
able measures (including economic in-
centives) to make reasonable progress
toward remedying existing and pre-
venting future regional haze in the 18
Class I areas., The State must provide a
report to EPA and the public in 2003,
2008, 2013, and 2018 on the progress to-
ward developing and implementing pol-
icy or strategy options recommended
in the Commission Report.

(10) Periodic implementation plan revi-
sions and progress reports. Bach Trans-
port Region State must submit to the
Administrator periodic reports in the
years 2013 and as specified for subse-
quent progress reports in §51.308(g).
The progress report due in 2013 must be
in the form of an implementation plan
revision that complies with the proce-
dural requirements of §§51.102 and
51.108.

(i) The report due in 2013 will assess
the area for reasonable progress as pro-
vided in this section for mandatory
Class I Federal area(s) located within
the State and for mandatory Class I
Federal area(s) located outside the
State that may be affected by emis-
sions from within the State. This dem-
onstration may be based on assess-
ments conducted by the States and/or a
regional planning body. The progress
report due in 2013 must contain at a
minimum the following elements:

(A) A description of the status of im-
plementation of all measures included
in the implementation plan for achiev-
ing reasonable progress goals for man-
datory Class I Federal areas both with-
in and outside the State.

(B) A summary of the emissions re-
ductions achieved throughout the
State through implementation of the
measures described 1in paragraph
(d)(10)(1)(A) of this section.
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(C) For each mandatory Class I Fed-
eral area within the State, an assess-
ment of the following: the current visi-
bility conditions for the most impaired
and least impaired days; the difference
between current visibility conditions
for the most impaired and least im-
paired days and baseline visibility con-
ditions; the change in vigibility impair-
ment for the most impaired and least
impaired days over the past 5 years.

(D) An analysis tracking the change
over the past 5 years in emisgsions of
pollutants contributing to visibility
impairment from all sources and ac-
tivities within the State. Emissions
changes should be identified by type of
source or activity. The analysis must
be based on the most recent updated
emissions inventory, with estimates
projected forward as necessary and ap-
propriate, to account for emissions
changes during the applicable 5-year
period.

(E) An assessment of any significant
changes in anthropogenic emissions
within or outside the State that have
occurred over the past 5 years that
have limited or impeded progress in re-
ducing pollutant emissions and improv-
ing visibility.

(F) An assessment of whether the
current implementation plan elements
and strategies are sufficient to enable
the State, or other States with manda-
tory Federal Class 1 areas affected by
emissions from the State, to meet all
established reasonable progress goals.

(G) A review of the State’s visibility
monitoring strategy and any modifica-
tions to the strategy as necessary.

(ii) At the same time the State is re-
quired to submit the 5-year progress re-
port due in 2013 to EPA in accordance
with paragraph (d)(10)(1) of thig section,
the State must also take one of the fol-
lowing actions based upon the informa-
tion presented in the progress report:

(A) If the State determines that the
existing implementation plan requires
no further substantive revision at this
time in order to achieve established
goals for visibility improvement and
emissions reductions, the State must
provide to the Administrator a nega-
tive declaration that further revision
of the existing implementation plan is
not needed at this time.
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(B) If the State determines that the
implementation plan is or may be inad-
equate to ensure reasonable progress
due to emissions from sources in an-
other State(s) which participated in a
regional planning process, the State
must provide notification to the Ad-
ministrator and to the other State(s)
which participated in the regional
planning process with the States, The
State must also collaborate with the
other State(s) through the regional
planning process for the purpose of de-
veloping additional strategies to ad-
dress the plan’s deficiencies.

(C) Where the State determines that
the implementation plan is or may be
inadequate to ensure Treasonable
progress due to emissions from sources
in another country, the State shall
provide notification, along with avail-
able information, to the Adminis-
trator.

(D) Where the State determines that
the implementation plan is orr may be
inadequate to ensure reasonable
progress due to emissions from within
the State, the State shall develop addi-
tional strategies to address the plan
deficiencies and revise the implementa-
tion plan no later than one year from
the date that the progress report was
due.

(iii) The requirements of §51.308(g)
regarding reguirements for periodic re-
ports describing progress towards the
reasonable progress goals apply to
States submitting plans under this sec-
tion, with respect to subsequent
progress reports due after 2013.

(iv) The requirements of §51.308(h) re-
garding determinations of the ade-
quacy of existing implementation
plans apply to States submitting plans
under this section, with respect to sub-
sequent progress reports due after 2013.

(11) State planning and interstate co-
ordination. In complying with the re-
quirements of this section, States may
include emission reductions strategies
that are based on coordinated imple-
mentation with other States. Examples
of these strategies include economic
incentive programs and transboundary
emissions trading programs. The im-
plementation plan must include docu-
mentation of the technical and policy
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basis for the individual State appor-
tionment (or the procedures for appor-
tionment throughout the trans-bound-
ary region), the contribution addressed
by the State’s plan, how it coordinates
with other State plans, and compliance
with any other appropriate implemen-
tation plan approvability criteria.
States may rely on the relevant tech-
nical, policy and other analyses devel-
oped by a regional entity (such as the
Western Regional Air Partnership) in
providing such documentation. Con-
versely, States may elect to develop
their own programs without relying on
work products from a regional entity.

(12) Tribal implementation. Consistent
withh 40 CFR Part 49, tribes within the
Transport Region may implement the
required visibility programs for the 16
Class I areas, in the same manner as
States, regardless of whether such
tribes have participated as members of
a visibility transport commission.

(e) States electing not to implement the
commission recommendations. Any Trans-
port Region State may elect not to im-
plement the Commission recommenda-
tions set forth in paragraph (d) of this
section. Such States are required to
comply with the timelines and require-
ments of §51.308. Any Transport Region
State electing not to implement the
Commission recommendations must
advise the other States in the Trans-
port Region of the nature of the pro-
gram and the effect of the program on
visibility-impairing emissions, so that
other States can take this information
into account in developing programs
under this section.

(f) [Reserved]

(g) Additional Class I areas. Each
Transport Region State implementing
the provisions of this section as the
basis for demonstrating reasonable
progress for mandatory Class I Federal
areas other than the 16 Class I areas
must include the following provisions
in its implementation plan. If a Trans-
port Region State submits an imple-
mentation plan which is approved by
EPA as meeting the requirements of
this section, it will be deemed to com-
ply with the requirements for reason-
able progress for the period from ap-
proval of the plan to 2018.

(1) A demonstration of expected visi-
bility conditions for the most impaired
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and least impaired days at the addi-
tional mandatory Class 1 Federal
area(s) based on emissions projections
from the long-term strategies in the
implementation plan, This demonstra-
tion may be based on assessments con-
ducted by the States and/or a regional
planning body.

(2) Provisions establishing reasonable
progress goals and implementing any
additional measures necessary to dem-
onstrate reasonable progress for the
additional mandatory Federal Class 1
areas. These provisions must comply
with the provisions of §51.308(d)(1)
througlh (4).

(i) In developing long-term strategies
pursuant to §51.308(d)(3), the State may
build upon the strategies implemented
under paragraph (d) of this section, and
take full credit for the visibility im-
provement achieved through these
strategies.

(ii) The requirement under §51.308(e)
related to Best Available Retrofit
Technology for regional haze is deemed
to be satisfied for pollutants addressed
by the milestones and backstop trading
program if, in establishing the emis-
sion reductions milestones under para-
graph (d)(4) of this section, it is shown
that greater reasonable progress will
be achieved for these additional Class T
areas than would be achieved through
the application of source-specific
BART - emission limitations under
§51.308(e)(1).

(iii) The Transport Region State may
consider whether any strategies nec-
essary to achieve the reasonable
progress goals required by paragraph
(8)(2) of this section are incompatible
with the strategies implemented under
paragraph (d) of this section to the ex-
tent the State adequately dem-
onstrates that the incompatibility is
related to the costs of the compliance,
the time necessary for compliance, the
energy and nonair quality environ-
mental impacts of compliance, or the
remaining useful life of any existing
source subject to such requirements.

[64 FR 35769, July 1, 1999, as amended at 68
FR 33784, June 5, 2003; 68 FR 39846, July 3,
2003; 68 FR 61369, Oct. 28, 2003; 68 FR 71014,
Dec. 22, 2003; 71 FR 60632, Oct. 13, 2006; 82 FR
3128, Jan. 10, 2017]
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Background: Environmental organiza-
tions filed petition pursuant to Clean Air
Act (CAA) for review of United States
Environmental Protection Agency’s (EPA)
approval of Pennsylvania’s regional haze
state implementation plan (SIP). State
agency and power plant operator inter-
vened.

Holdings: The Court of Appeals, Vana-
skie, Circuit Judge, held that:

(1) petition challenge EPA’s finding that
emission trading programs established
by its cross-state air pollution 1rule
were better than best available retrofit
technology (BART) or its decision to
approve states’ reliance on 1ule;

(2) Court of Appeals for District of Colum-
bia had sole jurisdiction to review
EPA’s national rule;

(8) EPA’s approval of SIP was arbitrary;

(4) state was not required to consider lim-
its imposed by best available control
techuology (BACT), lowest achievable
emission rate (LAER), or maximum
achievable control technology (MACT)
in conducting its BART analysis;

(5) state was not required to set threshold
for cost-effectiveness of pollution con-
trols available for each BART-eligible
source; and

(6) EPA could not rely on conclusory as-
sertions on issue of control costs or its
own experience addressing cost esti-
mates.

Petition granted in part and denied in
part, and matter remanded.

1. Environmental Law ¢=683

Environmental organizations’ petition
challenging  Environmental Protection
Agency’s (EPA) approval of Pennsylvania’s
regional haze state implementation plan
(SIP) pursuant to Clean Air Act (CAA)
was hot appropriate vehicle to challenge
EPA’s finding that emission trading pro-
grams established by its cross-state air
pollution rule were better than best avail-
able retrofit technology (BART) or its de-
cision to approve states’ reliance on rule,
as both these determinations stemmed
from final rule and separate rulemaking
proceeding not presently before court.
Clean Air Act, § 307(b)(1), 42 U.S.C.A.
§ 7607(b)(1).

2. Federal Courts €=3908

Court of Appeals for District of Co-
lumbia had sole jurisdiction to review En-
vironmental Protection Agency’s (EPA)
national rule disapproving state implemen-
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tation plans (SIP) submitted by 15 states
to extent they relied on EPA’s invalidated
clean airr interstate rule (CAIR) program
to limit sulfur dioxide (SO2) and oxides of
nitrogen (NOx) emissions. Clean Air Act,
§ 307(h)(1), 42 U.S.C.A. § 7607(b)1).

3. Environmental Law €=264, 698

Environmental Protection Agency’s
(EPA) approval of Pennsylvania’s regional
haze state implementation plan (SIP) pur-
suant to Clean Air Act (CAA) was arbi-
trary, thus warranting remand for further
proceedings, despite EPA’s contention that
state’s analysis was largely proper, and
that errors it committed did not affect
reasonableness of state’s decision not to
require its best available retrofit technolo-
gy (BART)-eligible sources to implement
additional pollution eontrols, where EPA
failed explain why SIP’s conelusory listings
of upgrades, enhancements, and replace-
ments that it considered were acceptable,
acknowledged that state failed to deter-
mine whether filterable emission limit at
13 plants actually represented BART for
those facilities, excused errors in state’s
BART analysis as moot based on future
events, failed to explain why it ignored
flaws in state’s use of improper metric
when caleulating cost-effectiveness of addi-
tional pollution controls, and admitted that
state should have ealeulated cumulative
visibility impact from its sources. Clean
Air Act, § 169A, 42 U.S.C.A. § 7491; 40
C.F.R. §§ 51.301, 51.308(e).

4. Environmental Law €=264

State was not required to consider
limits imposed by best available control
technology (BACT), lowest achievable
emission rate (LAER), or maximum
achievable control technology (MACT) in
conducting best available retrofit technolo-
gy (BART) analysis in its regional haze
state implementation plan (SIP) pursuant
to Clean Air Act (CAA); BACT and LAER
applied to new and newly modified

803 FEDERAL REPORTER, 3d SERIES

sources, while BART governed pollution
sources constructed before 1977, and
BART guidelines permitted, but did not
require, states to rely on stringent MACT
standards. Clean Air Act, § 169A, 42
U.S.C.A. § 7491,

5. Environmental Law =264

State was not required to set thresh-
old for cost-effectiveness of pollution con-
trols available for each source eligible for
best available retrofit technology (BART)
in its regional haze state implementation
plan (SIP) pursuant to Clean Air Act
(CAA). Clean Air Act, § 169A, 42
U.S.C.A. § 7491.

6. Environmental Law =262

In articulating its rationale for ap-
proving state’s regional haze state imple-
mentation plan (SIP) pursuant to Clean
Air Act (CAA), Environmental Protection
Agency (EPA) could not rely on conclusory
assertions on issue of control costs or its
own experience addressing cost estimates.
Clean Air Act, § 1694, 42 U.S.C.A. § 7491.
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Before: AMBRO, VANASKIE, and
SHWARTZ, Circuit Judges. )

OPINION OF THE COURT
VANASKIE, Circuit Judge.

Section 169A of the Clean Air Act, 42
US.C. § 7491, and implementing regula-
tions promulgated by the United States
Environmental Protection Agency (“EPA”)
require states to evaluate the impact that
emissions from certain sources of pollution
within their borders have on atmospheric
visibility in national parks and wilderness
areas. After conducting this evaluation,
the Commonwealth of Pennsylvania de-
clined to require its sources to implement
additional pollution controls beeause it con-
cluded that the costs associated with the
controls outweighed the limited visibility
improvements they would produce. The
Commonwealth’s conclusions were set
forth in its 2010 State Implementation
Plan (“SIP”), which was approved by the
EPA in 2014.

Alleging that the EPA’s approval of
Pennsylvania’s SIP was arbitrary and ca-
pricious, the National Parks Conservation
Association, Sierra Club, and Clean Air
Council (collectively, “Conservation
Groups™) filed the petition for review pres-
ently before the Court. For the reasons
that follow, we will grant the petition in
part and deny it in part, and remand the
matter to the EPA for further consider-
ation.

1. There are 156 Class I areas in the United
States, including 47 national parks, 108 wil-
derness areas, and one international park.

L.

A. Statutory and Regulatory
Framework

In 1970, Congress enacted the Clean Air
Act, 42 U.S.C. §§ 7401-76T1q, to address
the increasing amount of air pollution cre-
ated by the industrialization of the United
States and the resulting threat to public
health and welfare. Employing “coopera-
tive federalism,” the Clean Air Act gives
both the federal government and the
states responsibility for maintaining and
improving air quality: “the federal govern-
ment develops baseline standards that the
states individually implement and enforce.”
Bell v. Cheswick Generating Station, 734
F.3d 188, 190 (3d Cir.2018) (citation and
quotation marks omitted).

As originally enacted, the Clean Air Act
“did not elaborate on the protection of
visibility as an air-quality related value.”
Chevron U.S.A., Inc. v. EPA, 658 F.2d 271,
272 (bth Cir.1981) (emphasis added). In
1977, however, Congress added § 169A to
the Clean Air Act “[i]n response to a grow-
ing awareness that visibility was rapidly
deteriorating in many places, such as wil-
derness areas and national parks....” Id.
With § 169A, Congress “established as a
national goal the ‘prevention of any future,
and the remedying of any existing, impair-
ment in visibility in mandatory class I
areas which impairment results from man-
made air pollution.”” Am. Comn’ Growers
Ass’n v, EPA, 291 F.3d 1, 3 (D.C.Cir.2002)
(per curiam) (quoting 42 U.S.C.
§ 7491(a)(1)). The protected “Class I ar-
eas” include certain national parks and
wilderness areas under 42 U.S.C.
§ 7472(a)! “Visibility impairment” means

No Class I area is located within Pennsylva-
nia’s borders. 40 C.F.R. pt. 51, app. Y.; EPA,
List of 156 Mandatory Class I Federal Areas,
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both “reduction in visual range and atmo-
spherie discoloration.” Id. § 7491(g)(6).

In connection with § 169A, Congress di-
rected the EPA to issue regulations to
ensure “reasonable progress” toward the
national goal of restoring visibility condi-
tions to their natural state in Class I areas.
Id. § 7491(a)d). Congress dictated that
the EPA’s regulations require adoption of
a State Implementation Plan (“SIP”) by
each state that has a Class I area within
its borders or whose emissions “may rea-
sonably be anticipated to cause or contrib-
ute to any impairment of visibility” in any
Class I area. Id. § 7491(b)(2). Each SIP
must include, inter alia, emission limits,
compliance schedules, and a long-term
strategy for meeting the national visibility
goal. Id. In response to this statutory
directive, the EPA promulgated the Re-
gional Haze Rule in 1999. Regional Haze
Regulations, 64 Fed.Reg. 35,714 (July 1,
1999).2

Section 169A and the Regional Haze
Rule also require each SIP to include a
determination of the best available retrofit
technology (“BART”) for certain major
stationary sources of pollution that are
reasonably anticipated to cause or contrib-
ute to visibility impairment in any Class I
area, North Dakota v. EPA, 730 F.3d 750,

http://www.epa.gov/visibility/class1.html (last
visited Aug. 26, 2015).

2. The EPA has explained the visibility impair-
ment known as “regional haze' as follows:
Regional haze is visibility impairment that
is produced by a multitude of sources and
activities which are located across a broad
geographic area and emit fine particles
(PMyg) (e.g., sulfates, nitrates, organic car-
bon, elemental carbon, and soil dust) and
their precursors (e.g., sulfur dioxide (SOy),
nitrogen oxides (NOg), and in some cases,
ammonia (NHjg) and volatile organic com-
pounds (VOC)). Fine particle precursors
react in the atmosphere to form fine partic-
ulate matter, which impairs visibility by
scattering and absorbing light. Visibility
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756 (8th Cir.2013) (citing 42 U.S.C.
§ 7491(b)2)(A); 40 C.F.R. §§ 51.301,
51.308(e)). BART is defined as “an emis-
sion limitation based on the degree of re-
duction achievable through the application
of the best system of continuous emission
reduction for each pollutant which is emit-
ted by an existing stationary facility,” 40
C.F.R. § 51.301.

To satisfy the BART requirements, a
state’s SIP must first identify all “BART-
eligible” sources within its borders. Un-
der the regulations, a stationary source of
air pollution is BART-eligible if it: (1) was
in existence on August 7, 1977, but not in
operation prior to August 7, 1962; (2) fits
within one of 26 identified categories; and
(3) has the potential to emit annually at
least 250 tons of any air pollutant. Id.

Next, a state’s SIP must determine
which of these BART-eligible sources are
“subject to BART.” A source is subject to
BART if it “emits any air pollutant which
may reasonably be anticipated to cause or
contribute to any impairment of visibility
in any mandatory Class I Federal area”
Id. § 51.308(e)(1)(ii) (emphasis added).
The EPA recommends that a state consid-
er a source to “cause” visibility impairment
if it is responsible for a change in visibility
in a Class I area of at least 1.0 deciview.®

impairment reduces the clarity, color, and
visible distance that one can see. PM, 5 can
also cause serious health effects and mor-
tality in humans and contributes to environ-
mental effects such as acid deposition and
eutrophication.
Approval and Promulgation of Air Quality Ini-
plementation Plans; Commonvealth of Penn-
sylvania; Regional Haze State Implementation
Plan, 77 Fed.Reg. 3,984, 3,985 (Jan. 26,
2012).

3. Changes in visibility are expressed in a stan-
dard unit of measurement known as the deci-
view. See 40 C.F.R. § 51.301 (stating that the
deciview is “a measurement of visibility im-
pairment” that is “derived from calculated
light extinction, such that uniform changes in
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Regional Haze Regulations and Guide-
lines for Best Available Retrofit Technolo-
gy (BART) Determinations, 70 Fed.Reg.
39,104, 39,118 (July 6, 2005). The suggest-
ed threshold for determining whether a
source “contributes” to visibility impair-
ment at a level no higher than 0.5 deci-
views. [Id.

For each BART-eligible source that is
subject to BART, the state must conduct a
source-specific analysis to determine ap-
propriate emission limitations. In so do-
ing, states “weigh[ ] the following five fac-
tors: (1) ‘the costs of compliance’; (2) ‘the
energy and non[-Jair quality environmental
impacts of compliance’; (3) ‘any existing
pollution control technology in use at the
source’; (4) ‘the remaining useful life of
the source’; and (5) ‘the degree of im-
provement in visibility which may reason-
ably be anticipated to result from the use
of such technology.” WildEwrth Guard-
ians v. EPA, 759 F.3d 1064, 1068 (9th
Cir.2014) (quoting 42 U.S.C. § 7491(g)(2);
40 C.F.R. pt. 51, app. Y).

To aid states in identifying BART-eligi-
ble sources and determining appropriate
emission limitations, the EPA issued the
BART Guidelines, 70 Fed.Reg. 39,156.
WildEarth Guardians, 759 F.3d at 1068,
The Guidelines, issued in 2005, provide
states with a five-step process for making
their source-specific BART determina-
tions, and these five steps subsume the
statutory considerations listed above. Id.
at 1068-69 (citing 70 Fed.Reg. 39,127).
Under the Guidelines, a state is to first
identify all available retrofit control tech-
nologies, Second, technically infeasible
options are eliminated. Third, the effec-
tiveness of the remaining control tech-
niques is assessed. Fourth, the impacts,
including the cost of compliance, energy

haziness correspond to uniform incremental
changes in perception across the entire range
of conditions, from pristine to highly im-

impacts, non-air quality impacts, and the
remaining useful life of the facility, are
evaluated. Finally, a state must estimate
the visibility impacts at Class I areas, Id.
at 1069 (citing 70 Fed.Reg. 39,164, 39,166).
While states are required to use the
Guidelines when making BART determina-
tions for any fossil fuel-fired power plant
with a total electricity generating capacity
of 750 megawatts or more, the Guidelines
are advisory for smaller BART-eligible
sources. Id.  (citing 42 U.S.C.
§ 7491(b)(2)(B); 40 C.F.R.
§ 51.308(e)(1)Gi)(BY).

As an alternative to conducting this
source-specific analysis, states may instead
implement another program if they can
demonstrate it is “better-than-BART” at
reducing emissions. Specifically, the re-
gional haze regulations permit a state to
“opt to implement or require participation
in an emissions trading program or other
alternative measure” if it can show that
the program would result in “greater rea-
sonable progress” toward the national goal
of restoring natural visibility “than would
be achieved through the installation and
operation of BART.” 40 C.F.R.
§ 51.308(e)2). States participating in
such programs do not have to conduct a
source-specific BART analysis or compel
pollution sources within their borders to
install, operate, and maintain BART at
their facilities. /Id.

Regardless of whether a state conducts
the source-specific BART analysis or fol-
lows the better-than-BART approach, it
must ultimately submit its SIP to the
EPA. The EPA, in turn, must review the
SIP and determine whether it meets the
requirements of the Clean Air Act. 42
U.S.C. § 7410(a)(1). The EPA is required
to approve a SIP as a whole if it meets all

paired”). A higher deciview value corre-
sponds with a greater level of visibility im-
pairment.
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the statutory requirements, and it may
approve any portion of a SIP that meets
the requirements. 7Id. at § 7410(k)3). If
a state fails to submit a SIP, submits an
incomplete SIP, or submits a SIP that
does not meet the statutory requirements,
the EPA must enact its own Federal Im-
plementation Plan (“FIP”), unless the
state can provide a SIP that the EPA can
approve within two years. North Dakota,
730 F.3d at 757 (citing 42 US.C.
§ 7410(c)).

B. Procedural Background

Pennsylvania submitted its regional haze
SIP to the EPA in December 2010, identi-
fying 34 BART-eligible sources of pollution
within its borders. App. 43-171. These
pollution sources—various power plants,
mills, refineries, and other facilities around
the state—emit visibility-impairing partic-
ulate matter (“PM”) into the atmosphere,
as well as the chemical precursors to PM,
which include sulfur dioxide (“S0O,”) and
oxides of nitrogen (“NO,”). Pennsylvania
elected to treat each of these 34 BART-
eligible sources as subject to BART, and
it opted to follow the five-step process
outlined in the Guidelines for making
source-specific BART  determinations.’
Pennsylvania, however, chose to follow the
better-than-BART approach with respect
to the eight fossil fuel electric generating
stations with a capacity of 760 megawatts
or more.

4, This practice ensures that a BART analysis
is conducted for every BART-eligible source,
even if the deciview impact from the source is
not high enough that the source would be
considered to “cause” or “contribute” to visi-
bility impairment in any Class I area under 40
C.F.R. § 51.308(e)(1)(i).

o

Pennsylvania was obligated to follow the
Guidelines for each of the eight fossil fuel-
fired power plants in the state that have elec-
tricity generating capacity of at least 750
megawatts, but the Guidelines were advisory
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Thus, Pennsylvania conducted a source-
specific BART analysis regarding the SO,
and NO, emissions of each source with an
electricity generating capacity below 750
megawatts, but did not do so for the fossil
fuel electric generating stations having a
capacity of 750 megawatts or more. Penn-
sylvania noted that these sources partici-
pated in the “cap and trade” program® for
S0, and NO, emissions established by
EPA Clean Air Interstate Rule (“CAIR”),
70 Fed.Reg. 25,162 (May 12, 2005), and
concluded that the sources’ participation in
the cap and trade program was better than
BART at reducing such emissions.

Ultimately, Pennsylvania’s SIP found
that requiring additional emission controls
at any of the 34 BART-eligible sources
would result in only minimal visibility im-
provement in affected Class I areas.
Weighing this minimal improvement
against the cost of implementing the con-
trols, Pennsylvania concluded that addi-
tional controls were not warranted.

In January 2012, the EPA issued a pro-
posed rule providing for a limited approval
of Pennsylvania’s SIP (“2012 Proposed
Rule”). Approval and Promulgation of
Alr Quality Implementation Plans; Com-
monwealth of Pennsylvania;, Regional
Haze State Implementation Plan, 77 Fed.
Reg. 3,984 (Jan. 26, 2012). The EPA con-
cluded that Pennsylvania’s BART analysis
complied with the statutory requirements
of the Clean Air Act and the regional haze

for the remaining BART-eligible sources. See
42 US.C. § 7491(b)(2)®B); 40 CF.R.
§ 51.308(e)(1)iD(B).

6. A cap and trade program is an environmen-
tal policy tool that involves setting a mandato-
ry cap on emissions while providing pollution
sources with flexibility as to how they comply
with the cap. See EPA, Cap and Trade, http://
www.epa.gov/captrade (last visited Aug. 26,
2015).
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regulations. However, the EPA declined
to address Pennsylvania’s reliance on the
better-than-BART CAIR program regard-
ing SO2 and NOx emissions for certain
pollution sources, noting that particular is-
sue was the subject of a separate rulemak-
ing proceeding. The EPA also announced
a one-month period for interested parties
to comment on the 2012 Proposed Rule.

On June 7, 2012, the EPA issued its final
rule (the “National Rule”) in the separate
proceeding referenced by the 2012 Pro-
posed Rule, disapproving the SIPs submit-
ted by Pennsylvania and 14 other states to
the extent they relied on the CAIR pro-
gram to limit SO2 and NOx emissions.
Regional Haze: Revisions to Provisions
Governing Alternatives to Source-Specific
Best  Awailable Retrofit  Technology
(BART) Determinations, Limited SIP
Disapprovals, and Federal Implementa-
tion Plans, 77 Fed.Reg. 83,642 (June 7,
2012). With this disapproval, the EPA
also promulgated FIPs for 13 of the states
(including Pennsylvania), effectively re-
placing the states’ reliance on the CAIR
program with reliance on the newly pro-
mulgated Cross-State Air Pollution Rule,
better known as the Transport Rule. By
issuing the National Rule, the EPA also
finalized its conclusion that the Transport
Rule was better-than-BART at reducing
SO, and NO, emissions, and that it ad-
dressed the shortcomingg of the CAIR
program previously identified by the Unit-
ed States Court of Appeals for the Distriet
of Columbia Cireuit.’

7. The EPA initially promulgated CAIR in
2005, but the D.C. Circuit vacated the rule in
2008, noting multiple fatal flaws not pertinent
to the present case. North Carolina v. EPA,
531 F.3d 896, 921 (D.C.Cir.2008) (per cu-
riam). On rehearing, the D.C. Circuit elected
to leave CAIR in place while the EPA crafted
a new program to address CAIR’s deficien-
cies. North Carolina v. EPA, 550 F.3d 1176,
1178 (D.C.Cir.2008) (per curiam). EPA re-

Shortly thereafter, on July 13, 2012, the
EPA finalized its limited approval of Penn-
sylvania’s SIP. Approval and Promul-
gation of Air Quality Implementation
Plans; Pennsylvania; Regional Haze
State Implementation Plan, 77 Fed.Reg.
41,279 (July 13, 2012). With this “2012
Final Rule,” the EPA responded to com-
ments regarding the 2012 Proposed Rule
and reaffirmed its conclusion that Pennsyl-
vania’s BART analysis was proper.

In response to the 2012 Final Rule, the
Conservation Groups filed a petition for
review with this Court, challenging the
rule on a number of fronts. Natl Parks
Conservation Assoc. v. EPA, No. 12-3534.
We did not reach the merits of the peti-
tion, though, since the EPA filed a motion
for voluntary remand without vacatur in
order to consider and respond in greater
detail to the Conservation Groups’ con-
cerns. We granted the motion on October
22, 2013, and remanded the matter to the
EPA.

Following remand, the EPA entered a
final rule on April 30, 2014 (“2014 Final
Rule”), reissuing its limited approval of
Pennsylvania’s SIP. Approval and Pro-
mulgation of Air Quality Implementation
Plans; Pennsylvania, Regional Haze
State Implementation Plan, 79 Fed.Reg.
24,340 (Apr. 30, 2014). With this rule, the
EPA expanded its responses to certain
comments and acknowledged numerous
deficiencies in Pennsylvania’s source-spe-
cific BART analysis. In the end, however,
the EPA approved the SIP, finding that

sponded by promulgating the Transfer Rule.
The D.C. Circuit vacated this rule in 2012,
EME Homer City Generation, L.P. v. EPA, 696
F.3d 7, 37 (D.C.Cir.2012), but the Supreme
Court later overturned the decision, upheld
the Transport Rule, and remanded for further
proceedings. EPA v. EME Homer City Gener-
ation, LP,, — U.S. ——, 134 S.Ct. 1584,
1609-10, 188 L.Ed.2d 775 (2014).
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Pennsylvania reasonably concluded that no
additional pollution controls were required
at the 34 BART-eligible sources given the
low visibility impact of the sources in Class
I areas and the high cost of implementing
the controls.

This petition for review followed, with
the Conservation Groups alleging that the
EPA arbitrarily and capriciously approved
Pennsylvania’s SIP. We subsequently
granted motions to intervene filed by the
Pennsylvania Department of Environmen-
tal Protection (the state agency responsi-
ble for drafting Pennsylvania’s SIP) and
Homer City Generation, L.P., a coal-fired
power plant in Indiana County, Pennsylva-
nia,

IL

Under § 307(b)(1) of the Clean Air Act,
we have jurisdiction to review a final EPA
action that is “locally or regionally applica-
ble” within our Circuit. 42 TU.S.C.
§ 7607(b)(1); GenOn REMA, LLC v
EPA, 722 F.3d 518, 519 (8d Cir.2013).
However, a petition for review regarding
any “nationally applicable regulations pro-
mulgated, or final action taken, by the
Administrator [of the EPA] ... may be
filed only in the United States Court of
Appeals for the District of Columbia.” 42
U.S.C. § 7607(b)(1) (emphasis added).

When reviewing a final EPA action, we
must “determine whether it is ‘arbitrary,
capricious, an abuse of discretion, or other-
wise not in accordance with the law.”
GenOn REMA, 722 F.3d at 525 (quoting
42 U.S.C. § 7607(d)(9)(A)). While this is a
narrow and deferential standard of review,
Motor Vehicle Mfrs. Ass'n v. State Farm
Mut, Auto. Ins. Co., 463 U.S. 29, 43, 103
S.Ct. 2856, 77 L.Ed.2d 443 (1983), we must
nevertheless ensure that the EPA “exam-
ined the relevant data and articulated a
satisfactory explanation for its action, in-
cluding a rational connection between the
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facts found and the choice made.,” Prome-
theus Radio Project v. FCC, 373 F.3d 372,
389-90 (3d Cir.2004) (citation and quota-
tion marks omitted).

111.
A. Transport Rule

The Conservation Groups challenge the
EPA’s decision to allow Pennsylvania to
rely on the Transport Rule in lieu of con-
ducting a source-specific BART analysis
regarding SO2 and NOx emissions from
each source with an electricity generating
capacity of at least 750 megawatts. In
particular, they argue that the Transport
Rule is not better-than-BART at reducing
SO, and NO, emissions, has not been im-
plemented as the EPA assumed it would
be when it permitted Pennsylvania to rely
on the rule, and is subject to further de-
lays and legal challenges.

[1] The EPA counters that this appeal
is not the appropriate vehicle to challenge
its finding that the Transport Rule is bet-
ter-than-BART or its decision to approve
states’ reliance on this rule, as both these
determinations stem from a final rule and
separate rulemaking proceeding not pres-
ently before this Court. Moreover, the
EPA argues that under 42 U.S.C.
§ 7607(b)(1), the Conservation Groups
must pursue any such challenge in the
D.C. Circuit. We agree with the EPA on
both points.

Following extensive administrative pro-
ceedings, the EPA issued its National Rule
on June 7, 2012. 77 Fed.Reg. 33,642,
With it, the EPA finalized the emissions-
limiting Transport Rule, a replacement to
the CAIR program that had been invali-
dated by the D.C. Circuit in North Car-
olina v. EPA, 531 F.3d 896, 921 (D.C.Cir.
2008) (per curiam). The National Rule
included the finding that the emission
trading programs established by the
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Transport Rule are better-than-BART. 77
Fed.Reg. 33,643 (“In this action, the EPA
is finalizing our finding that the trading
programs in the Transport Rule
achieve greater reasonable progress to-
wards the national goal of achieving natu-
ral visibility conditions in Class I areas
than source-specific ... (BART) in those
states covered by the Transport Rule.”).
The EPA also finalized its disapproval of
the SIPs submitted by Pennsylvania and
14 other states to the extent they relied on
the CAIR program to limit SO, and NO,
emissions, and promulgated FIPs for 13
states (including Pennsylvania), effectively
replacing the states’ reliance on the CAIR
program with reliance on the newly pro-
mulgated Transfer Rule. Id.

By contrast, the 2014 Final Rule, which
the Conservation Groups challenge here,
does not address the merits of the Trans-
port Rule or Pennsylvania’s reliance on it.
Instead, it notes those issues were ad-
dressed in a “separate but related action,”
referring to the National Rule, See 79 Fed.
Reg. 24,340-41. Prior to issuing the 2014
Final Rule, the EPA repeatedly explained
that the propriety of the Transport Rule,
the CAIR program, and Pennsylvania’s re-
liance on the Transport Rule or the CAIR
program were beyond the scope of these
rulemaking proceedings. See, e.g., 2012
Final Rule, 77 Fed.Reg. 41,282 (“Com-
ments related to [the Transport Rule] as
an alternative to BART for [electricity
generating units] are beyond the scope of
this rulemaking. The EPA addressed sim-
ilar comments concerning the Transport
Rule as a BART alternative in [the Nation-
al Rule].”); 2012 Proposed Rule, 77 Fed.
Reg. 3,984 (“[Wle are not taking action in
this notice to address the Commonwealth’s
reliance on CAIR to meet certain regional
haze requirements.”).

. In short, the Conservation Groups seek
to use this appeal from the administrative

proceedings that culminated in the 2014
Final Rule to challenge decisions the EPA
reached in separate proceedings, We find
no support for this approach in the text of
the Clean Air Act provision authorizing
judicial review of EPA actions. See 42
U.S.C. § 7607(b)(1). Additionally, as the
administrative record upon which these de-
cisions were made is not before us, we lack
the information necessary to evaluate the
EPA’s action regarding the Transport
Rule. See Fed. Power Commn v. Trans-
continental Gas Pipe Line Corp., 423 U.S.
326, 331, 96 S.Ct. 579, 46 L.Ed.2d 533
(1976) (stating that “we have consistently
expressed the view that ordinarily review
of administrative decisions is to be con-
fined to consideration of the decision of the
agency ... and of the evidence on which it
is based”) (citation and quotation marks
omitted). Accordingly, we cannot enter-
tain the Conservation Groups’ challenge to
the Transport Rule.

[2] Moreover, even if the Conservation
Groups could use this appeal to challenge
the Transport Rule, we are not the proper
court to hear the challenge. Under 42
U.S.C. § 7607(b)(1), petitions for review of
“nationally applicable regulations promul-
gated, or final action taken, by the Admin-
istrator [of the EPA] ... may be filed only
in the [D.C. Circuit].” Id. (emphasis add-
ed). We conclude that the EPA’s National
Rule, which finalized the Transport Rule
(applicable to 28 states and the District of
Columbia) and resulted in 13 FIPs permit-
ting various states to rely on the Trans-
port Rule, falls into this category. See
Texas v. EPA, No. 10-60961, 2011 WL
710598, at *5 (5th Cir. Feb. 24, 2011) (un-
published) (“Our conclusion today—that an
EPA action involving the SIPs of numer-
ous far-flung states is ‘nationally applica-
ble’ and thus reviewable only in the D.C.
Circuit—is consistent with the holdings of
our sister circuits to have considered the
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question.”); W. Va. Chamber of Commerce
2. Browner, No. 98-1013, 1998 WL 827315,
at *4 (4th Cir, Dec. 1, 1998) (unpublished)
(“An EPA rule need not span ‘from sea to
shining sea’ to be nationally applicable.”)
(footnote omitted); Puerto Rican Cement
Co. v. EPA, 889 F.2d 292, 299-300 (Ist
Cir.1989) (finding EPA regulations to be
“nationally applicable” where they applied
to any SIP “that ha[d] been disapproved
with respect to prevention of significant
deterioration of air quality in any portion
of any State where the existing air quality
is better than the national ambient an
quality standards,” and the list of states
governed by the regulations changed as
SIPs were approved and disapproved by
the EPA).3

Accordingly, we will deny the Conserva-
tion Groups’ petition for review to the
extent it challenges the Transport Rule or
Pennsylvania’s reliance on it.

B. Source—Specific BART Analysis

[3] The Conservation Groups also con-
tend that Pennsylvania’s source-specific
BART analysis failed to comply with the
Guidelines in many respects, and that the
EPA violated the Clean Air Act by arbi-
trarily approving Pennsylvania’s SIP de-
spite these fatal flaws. The EPA counters
that Pennsylvania’s analysis was largely
proper, and that the errors it committed
did not affect the reasonableness of the
state’s decision not to require its BART-
eligible sources to implement additional
pollution controls, In what resembles a
harmless-error argument, the EPA asserts
that, despite Pennsylvania’s flawed analy-
sis, the resulting overall picture supported
its ultimate decision. As discussed below,

8. What's more, even the Conservation Groups
appear to recognize that their challenge to the
Transport Rule should be heard by the D.C.
Circuit: the National Parks Conservation As-
sociation and Sierra Club are participants in
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while we reject some of the arguments
advanced by the Conservation Groups, we
are nevertheless compelled to conclude
that the EPA arbitrarily approved Penn-
sylvania’s SIP given the multiple flaws in
Pennsylvania’s BART analysis and the
EPA’s insufficient explanation as to why it
could overlook them.

1. Identification of All Available Retro-
fit Control Technologies

The Conservation Groups contend that
Pennsylvania failed to satisfy the BART
requirement of identifying all available pol-
lution control technologies. In particular,
they argue that the state did not consider
upgrades to existing electrostatic precip-
itator (“ESP”) control technologies for
BART-eligible power plants within the
state, or other available combinations of
controls.

The EPA counters that Pennsylvania’s
SIP notes that ESP upgrades were consid-
ered for all but two power plants, and that
Pennsylvania had declined to consider up-
grades at those two facilities because they
had recently installed “state-of-the-art”
ESP controls. The EPA also argues that
Pennsylvania did consider combinations of
controls, including fabric filters on sources
where technically feasible.

While we agree with the EPA that
Pennsylvania’s SIP states that upgrades
and combinations were considered, we can-
not discern from the administrative record
the specifics of Pennsylvania’s analysis or
why it rejected certain upgrades or combi-
nations. As the Conservation Groups not-
ed in their comments to the 2012 Final
Rule, App. 487, Pennsylvania’s SIP states
in conclusory fashion that ESP upgrades,

consolidated appeals challenging the Trans-
port Rule that are currently pending before
the D.C. Circuit. See Util. Air Regulatory Grp.
v. EPA, No. 12-1342 (D.C.Cir.).




NATIONAL PARKS CONSERVATION ASS’N v. US. E.P.A.

161

Cite as 803 F,3d 151 (3rd Cir. 2015)

enhancements, or replacements were con-
sidered for certain sources. See, e.g., App.
221 (stating that “[t]he retrofit technolo-
gies reviewed” during the course of the
BART analysis for the Mitchell Power Sta-
tion “included fuel-related modifications,
ESP upgrades, enhancements or replace-
ment, replacement of the ESPs with fabric
filters or compact hybrid particulate collee-
tors”). What the SIP fails to do, however,
is identify or describe the upgrades consid-
ered or explain why these controls were
rejected. Similarly, the EPA has failed to
explain—either in the 2014 Final Rule or
now on appeal—how it could meaningfully
evaluate Pennsylvania’s analysis described
in such conclusory fashion. We acknowl-
edge that EPA and BART regulations do
not require exhaustive analysis of every
conceivable emissions control. See 40
C.F.R. pt. 51, app. Y § IV.D. n.12 (explain-
ing that “[ilt is not necessary to list all
permutations of available control levels
that exist for a given technology”). None-
theless, the EPA has failed to satisfactorily
explain why the SIP’s conclusory listings
are acceptable,

2. Baseline Level for PM Emissions

The Conservation Groups next challenge
Pennsylvania’s source-specific BART anal-
ysis regarding PM emissions from 13 pow-
er plants. Specifically, they contend the
state improperly concluded that the filtera-
ble emission limit of 0.1 pound of particu-
late matter per million British thermal
units (“0.1 1lb/MMBtu”) represents BART
for those facilities® The Conservation
Groups argue the limit is not sufficiently
stringent, and note that lower limits (be-
tween 0.07 Ib/MMBtu and 0.012 lb/

9. After a state has identified the best available
control technology for reducing emissions at
a particular source, it must then set an “emis-
sion limit,”” This limit represents the emis-
sion-reduction capabilities of the identified
control technology. See 2014 Final Rule, 79

MMBtu) have qualified as BART at other
facilities. In short, they assert that Penn-
sylvania had no reasoned basis for select-
ing the emission limit that it did, and that
the EPA arbitrarily approved Pennsylva-
nia’s BART analysis regarding PM emis-
sions predicated on this threshold.

In the 2014 Final Rule, the EPA con-
cedes that Pennsylvania failed to deter-
mine whether the 0.1 Ib/MMBtu emission
limit actually represents BART for those
facilities. See 79 Fed.Reg. 24,344 (“Here,
Pennsylvania determined that PM BART
for most of the subject-to-BART [electrici-
ty generating units] was their existing per-
mitted emission limits of 0.1 Ib/MMBtu,
which can be achieved by the existing [con-
trol technology]. While the EPA agrees
with the commenter that Pennsylvania ide-
ally should have examined whether 0.1 b/
MMBtu actually reflects the ‘degree of
reduction achievable’ for the particular
fecontrol technology] at each facility, EPA
thinks that Pennsylvania’s failure to do so
was not fatal in this instance....”) (foot-
note omitted). The EPA excuses this fail-
ure for two reasons. First, it argues that
Pennsylvania’s error was essentially harm-
less, as imposing a stricter PM emission
limit on these sources would have minimal
visibility impact in Class I areas since the
PM emissions from these sources were
responsible for only a minimal portion of
the visibility impairment in these areas.
Second, the EPA claims that the issue is
“largely moot! 1.” Id. at 24,345. Specifical-
ly, the agency notes that many of these 13
power plants have retired or put in motion
plans to retire or convert to cleaner burn-
ing fuels since Pennsylvania conducted its

Fed.Reg. 24,344 (stating that “once a state
has selected a control technology that repre-
sents BART, the state must then complete the
BART analysis by selecting an emission limit
that represents the emission-reduction capa-
bilities of that control technology™).
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BART determinations. The EPA also
notes that the remaining sources will have
to comply with a more stringent PM emis-
sion limit of 0.03 Ib/MMBtu by 2015 due to
the implementation of the Mercury and
Air Toxies Standards (“MATS”) Rule. Id.
at 24,344,

We find the EPA’s arguments uncon-
vincing. As discussed in greater detail
infra, Part II1.B.7, the EPA’s claim of
harmless error is unpersuasive since the
agency has offered scant justification for
this position, apart from its own assur-
ances that the multiple flaws in Pennsylva-
nia’s analysis did not impact the reason-
ableness of its conclusions, Similarly, the
EPA has not identified, nor have we locat-
ed, any legal support for the EPA’s con-
tention that it may excuse errors in a
state’s BART analysis as moot based on
events that are yet to transpire. To the
contrary, the EPA has a statutory obli-
gation to disapprove a SIP that does not
comply with the Clean Air Act and to
promulgate a FIP if the deficiencies are
not timely cured. See 42 U.S.C. § 7410(k)
(requiring the EPA to review SIPs to en-
sure compliance); id. § 7410(]) (prohibit-
ing the EPA from approving a revision to
a SIP if it would interfere with any appli-
cable requirement of the Clean Air Act).

10. BACT is “an emission limitation based on
the maximum degree of reduction of each
pollutant ... which the permitting authority,
on a case-by-case-basis, taking into account
energy, environmental, and economic impacts
and other costs, determines is achievable for
[the] facility....” 42 U.S.C. § 7479(3). Un-
der the Clean Air Act’s Prevention of Signifi-
cant Deterioration program, no new major air
pollutant emitting facility may be constructed
unless the facility is equipped with BACT.
Alaska Dep’t of Envtl. Conservation v. EPA,
540 U.S. 461, 468, 124 S.Ct. 983, 157 L.Ed.2d
967 (2004). In ‘nonattainment areas’’—ar-
eas that are not in attainment with the Clean
Air Act's National Ambient Air Quality Stan-
dards—new and modified pollution sources
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3. Alternative Pollution Control Limits:
BACT, LAER, and MACT

The Conservation Groups also contend
Pennsylvauia’s BART analysis regarding
PM emissions did not comply with the
Guidelines because the state did not con-
sider more stringent emission limits devel-
oped as part of separate air quality permit-
ting processes under the Clean Air Act. In
particular, they argue that limits imposed
by other programs-known as best available
control technology (“BACT”), lowest
achievable emission rate (“LAER”), and
maximum achievable control technology
(“MACT”)-are relevant to the BART anal-
ysis because they demonstrate achievable
emission reductions.!®

In response, the EPA notes that the
BART Guidelines do not require states to
consider the exact emission limits deter-
mined to be BACT and LAER. Instead,
they must consider the technologies used
to achieve BACT and LAER when con-
ducting the first step of the BART analy-
sis: identifying all available control tech-
nologies for their pollution sources. See
BART Guidelines, 40 C.F.R. pt. 51, app. Y
(“Technologies required as BACT or
LAER are available for BART purposes
and must be included as control alterna-
tives.”) (emphasis added). Moreover, the

are required to install LAER, which is more
stringent than BACT. See Citizens Against
Ruining the Env’t v. EPA, 535 F.3d 670, 673
n. 3 (7th Cir.2008). Under the Clean Air Act's
National Emission Standards for Hazardous
Air Pollutants program, the EPA imposes
MACT on major sources of certain hazardous
air pollutants. MACT “must reflect ‘the maxi-
mum degree of reduction in emissions’ that
the EPA determines is ‘achievable,’ taking
into consideration ‘the cost of achieving such
emission reduction, and any non-air quality
health and environmental impacts and energy
requirements.””’ Nat'l Res. Def. Council v.
EPA, 749 F.3d 1055, 1057 (D.C.Cir.2014)
(quoting 42 U.S.C. § 7412(d)(2)).
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EPA notes that the stringent emission lev-
els determined to be BACT or LAER are
not necessarily achievable by BART-eligi-
ble sources because those programs apply
to new and newly modified sources, while
BART governs pollution sources construct-
ed before 1977.

The EPA also notes that, for sources of
PM emissions that are subject to MACT
standards, the BART Guidelines permit—
but do not require—states to rely on the
stringent MACT standards for purposes of
BART. In other words, the Guidelines cre-
ate a presumption that a state’s reliance on
the MACT standards satisfies BART, but
they do not require the state to rely on the
MACT standard to satisfy BART. See
BART Guidelines, 40 C.F.R. pt. 51, app. Y
(“We believe that, in many cases, it will be
unlikely that States will identify emission
controls more stringent than the MACT
standards without identifying control op-
tions that would cost many thousands of
dollars per ton. Unless there are new
technologies subsequent to [issuance of]
the MACT standards which would lead to
cost-effective increases in the level of con-
trol, you may rely on the MACT standards
for purposes of BART.”).

[4] We agree with the EPA’s reading
of the BART Guidelines on these points.
As a result, we reject the Conservation
Groups’ contention that Pennsylvania im-
properly failed to consider BACT, LAER,
and MACT emission limitations.

4. Cost~Effectiveness Threshold

The Conservation Groups argue that
Pennsylvania failed to properly evaluate
the cost-effectiveness of the pollution con-
trols available for each BART-eligible
source. In particular, they note that
Pennsylvania did not set a “threshold” for
cost-effectiveness—that is, an amount of
money at which it would reject any avail-

11. As its name implies, the dollars-per-ton

able control option as too expensive. Ab-
sent such a threshold, the Conservation
Groups contend, Pennsylvania had no prin-
cipled way of determining when a pollution
control was a cost-effective method of im-
proving vigibility in affected Class I areas.

The EPA asserts that nothing in the
Clean Air Act requires Pennsylvania to set
a fixed threshold of cost-effectiveness, and
that the Guidelines make no mention of
such a threshold in their instructions on
how to evaluate cost-effectiveness. See
BART Guidelines, 40 C.F.R. pt. 51, app. Y;
Nat’l Parks Conservation Assn v. EPA,
788 F.3d 1134, 1142 (9th Cir.2015) (“To be
sure, the Act and the Regulations do not
specifically require that EPA explain its
cost-effectiveness decisions through use of
a ‘bright line’ rule.”). Instead of drawing
a line in the sand on cost-effectiveness, the
EPA notes that Pennsylvania’s SIP appro-
priately determined that pollution “sources
with a higher degree of potential visibility
improvement from control would justify
higher cost controls,” and that “only low
cost controls would be justified for sources
with a lower degree of potential visibility
improvement.” App. 100.

[56] Because we agree that Pennsylva-
nia was not compelled to set a threshold
for cost-effectiveness, we conclude that the
EPA did not act arbitrarily by approving
Pennsylvania’s SIP absent such a thresh-
old.

5. Cost-Effectiveness Metric

The Conservation Groups also assert
that Pennsylvania used an improper metric
when calculating the cost-effectiveness of
additional pollution controls. Specifically,
they argue that Pennsylvania evaluated
the cost of controls based on the dollars-
per-deciview metric rather than the dol-
lars-per-ton metric required by the Guide-
lines.!* The Conservation Groups contend

metric is a measurement of the costs associat-
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that Pennsylvania’s use of the dollars-per-
deciview metric distorted the true cost of
pollution controls and led to the state’s
conclusion that additional pollution con-
trols were not warranted at any of the
BART-eligible sources.

In responding to this argument during
the notice-and-comment period and now on
appeal, the EPA has taken seemingly in-
consistent positions, In the text of the
2014 Final Rule, the EPA states, without
elaboration, that Pennsylvania’s use of the
dollars-per-deciview metric was “flawed.”
2014 Final Rule, 79 Fed.Reg. 24,342 (stat-
ing that “EPA agrees with the commen-
ters that Pennsylvania’s reliance on the
[dollars-per-deciview] metric was flawed
for multiple reasons”). On appeal, howev-
er, the EPA responds that the Guidelines
specify that cost-effectiveness calculations
be expressed in terms of dollars-per-ton,
but they do not forbid the consideration of
the dollars-per-deciview metric as well.”?
The EPA also notes that Pennsylvania
considered both metrics with respect to 33
of its 34 BART-eligible sources. Resp. Br.
46,

Our review of the EPA’s decision is
limited to the reasoning supplied in its
final rule, not the justifications subse-

ed with removing a ton of a particular pollu-
tant from a source's emission. The dollars-
per-deciview metric, by contrast, considers
the costs associated with pollution reduction
that would result in a 1.0 deciview visibility
improvement. The dollars-per-ton metric is
frequently abbreviated as “$/ton,” while the
dollars-per-deciview metric is abbreviated as

“$/dv.”

12, As the Tenth Circuit has noted, the Guide-
lines “permit the BART-determining authority
to use dollar per deciview as an optional
method of evaluating cost effectiveness.”
Oklahoma v. EPA, 723 F.3d 1201, 1221 (10th
Cir.2013) (citing 40 C.ER. pt. 51, app.
Y(IV)(E)(1)). As to the issue of whether states
are required to use the dollars-per-ton metric
in evaluating cost-effectiveness, however,
“[t]he guidelines themselves are a bit un-
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quently crafted and proffered by the agen-
cy’s appellate counsel. See Motor Vehicle
Mfrs. Ass’n, 463 U.S. at 50, 103 S.Ct. 2856
(“It is well-established that an agency’s
action must be upheld, if at all, on the
basis articulated by the agency itself.”)
(citations omitted); Safe Air for Everyone
v. EPA, 488 F.3d 1088, 1091 (9th Cir.2007)
(stating that “our review of an administra-
tive agency’s decision begins and ends with
the reasoning that the agency relied upon
in making that decision”). As a result, we
are left with the EPA’s conclusion that
Pennsylvania’s use of the dollars-per-deci-
view metric is “flawed” in multiple uniden-
tified respects and no meaningful explana-
tion as to why the EPA ignored these
flaws. This rationale is insufficient to jus-
tify the EPA’s approval of Pennsylvania’s
analysis of cost-effectiveness.

6. Cumulative Visibility Impact

As part of its source-specific BART
analysis, Pennsylvania was required to cal-
culate the visibility improvement that
could be achieved in Class I areas by
implementing additional pollution controls
at its BART-eligible sources. The state’s
calculations for each source, however, took

clear,” Id. at 1221 n. 13. The Tenth Circuit
explains:

In the section on cost effectiveness, the
guidelines mention only the dollar-per-ton
metric. 40 CFEFR pt. 51 app.
Y(IV)(D)(4)(c). However, the guidelines la-
ter state that, in evaluating alternatives,
“we recommend you develop a chart (or
charts) displaying for each of the alterna-
tives”’ that includes, among other factors,
the cost of compliance defined as “‘compli-
ance—total annualized costs ($), cost effec-
tiveness ($/ton), and incremental cost ef-
fectiveness ($/ton), and/or any other cost-
effectiveness measures (such as $/deci-
view).” Id. app. Y(IV)(E)(1) (emphasis
added).
Id.
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into account only the potential impact such
controls would have on the visibility in the
Class 1 area most severely impacted by
the source. Pennsylvania did not consider
the “cumulative visibility impact”—that is,
it did not calculate the total visibility im-
provement for all affected Class I areas
that would result from installing additional
controls at each source. As a result, the
Conservation Groups argue, Pennsylvania
underestimated the visibility impact of
each source and, correspondingly, underes-
timated the cost-effectiveness of additional
control technologies.

In the 2014 Final Rule, the EPA admits
that Pennsylvania should have calculated
the cumulative vigibility impact from its
sources. 79 Fed.Reg. 24,342 (“EPA also
agrees with the commenters that, in con-
sidering the visibility improvement expect-
ed from the use of controls, Pennsylvania
should have taken into account the visibili-
ty impacts at all impacted Class I areas
rather than focusing solely on the benefits
at the most impacted area.”). The EPA
contends this error, among others, was
harmless, a contention we address below.

7. Harmless Error

To justify its approval of Pennsylvania’s
admittedly flawed BART analysis, the
EPA advances a harmless error argument.
In particular, the EPA contends it reason-
ably approved Pennsylvania’s conclusion
that pollution controls were not warranted
as the overall picture that emerged from
the state’s analysis demonstrated that the
improvement in visibility at affected Class
I areas as a result of the controls would be
minimal. Based on the administrative rec-
ord before us, however, that conclusion is a
bridge too far.

In the 2014 Final Rule, the EPA con-
cedes that Pennsylvania’s BART determi-
nations contained “systemic deficiencies”
and a “large number” of errors. 79 Fed.

Reg. 24,341, 24,343 (quotation marks
omitted). On a broad scale, the EPA ac-
knowledges that Pennsylvania’s SIP
lacked necessary technical information
and supporting documentation, and that it
was insufficiently thorough. Id. at 24,342
(noting that “many of the comments criti-
cizing Pennsylvania’s BART determina-
tions are correct,” and that “the Pennsyl-
vania regional haze SIP contains very
limited information describing Pennsylva-
nia’s analyses and consideration of the
BART factors”); id. (stating “Pennsylva-
nia should have provided a more thor-
ough and detailed analysis of costs and
visibility impacts in its regional haze
SIP”). More specifically, the EPA con-
cedes that Pennsylvania erred at multiple
steps of the BART analysis. For exam-
ple, by failing to consider the cumulative
visibility impact of each source, Pennsyl-
vania understated the impact that pollu-
tion originating within its borders had on
Class I areas beyond those borders. Id.
(“EPA also agrees ... that ... Pennsyl-
vania should have taken into account the
visibility impacts at all impacted Class I
areas rather than focusing solely on the
benefits at the most impacted area.”).
The EPA also admits that Pennsylvania’s
cost-effectiveness calculations were
flawed. Id. (“Similarly, EPA agrees with
the commenters that Pennsylvania’s reli-
ance on the $/dv metric was flawed for
multiple reasons.”); id. (agreeing with the
commenters “that many of the [pollution]
controls under consideration [by Pennsyl-
vania] were likely cost-effective meas-
ures,” even though the state rejected
them as too expensive).

Tellingly, the EPA concedes that these
various failures impaired its ability to in-
dependently assess Pennsylvania’s analy-
gis. In the agency’s own words, it has a
duty under the Clean Air Act “to exercise
independent technical judgment in evalu-
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ating the adequacy of a state’s regional
haze SIP, including its BART determina-
tions.”  Approval, Disapproval and Pro-
mulgation of Implementation Plans;
State of Wyoming, Regional Haze State
Implementation Plan; Federal Imple-
mentation Plan for Regional Haze, T9
Fed.Reg. 5,032, 5,064 (Jan. 30, 2014).
Here, however, with respect to the control
techuologies considered by Pennsylvania
and the costs associated with those con-
trols, the EPA concedes that “the cursory
information available in the record does
not allow for an assessment of how these
numbers were derived or whether Penn-
sylvania’s analyses were reasonably done.”
2014 Final Rule, 79 Fed.Reg. 24,342, Re-
garding Pennsylvania’s determination of
potential visibility improvements in Class I
areas, the EPA similarly notes that “it is
difficult to assess the estimates of the im-
provements in visibility associated with
various controls given the limited informa-
tion in the SIP as to the assumptions
relied on in the modeling and the sum-
mary nature of the results provided.” Id.
Likewise, regarding Pennsylvania’s esti-
mates of the costs of implementing certain
pollution controls, the EPA laments: “Un-
fortunately, where controls were estimated
to be more cost-effective, EPA cannot as-
sess the extent to which Pennsylvania’s
analyses are reasonable estimates for pur-
poses of making a BART determination.”
Id.

Despite the multitude of problems with
Pennsylvania’s SIP, and the EPA’s admit-
ted inability to adequately assess the
state’s analysis, the EPA asserts that “the
information that Pennsylvania did provide”
is sufficient to conclude “that Pennsylva-
nia’s ultimate BART determinations were
nevertheless reasonable.” Id. Without ci-
tation to supporting authorities or further
explanation, the EPA broadly claims that,
“based on the cost estimates for other
BART sources in other states” it has re-
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viewed, “Pennsylvania’s cost numbers ap-
pear to be generally consistent for such
controls....” Id. The EPA further con-
cludes that “[wlhere Pennsylvania estimat-
ed the costs of controls to be in the tens of
thousands or hundreds of thousands of
dollars per ton of pollutant removed, Penn-
sylvania’s conclusions that such controls
are not cost-effective seem reasonable,
even assuming that the true cost[s] of con-
trols are likely less than what Pennsylva-
nia estimated.” Id.

[6] As a reviewing court, we must en-
sure that the EPA “articulate[s] a satis-
factory explanation” for its decision to
approve Pennsylvania’s SIP, “including a
rational connection between the facts
found and the choice made.” Prometheus
Radio Project, 373 F.3d at 389-90 (cita-
tion and quotation marks omitted). The
EPA’s conclusory assertions on the issue
of control costs and its invocation of its
own experience addressing cost estimates
do not suffice. See Natural Res. Def.
Council, Inc. v. Hodel, 865 F.2d 288, 298
(D.C.Cir.1988) (per curiam) (“[Clonclusory
remarks ... do not equip a decisionmak-
er to make an informed decision about al-
ternative courses of action or a court to
review the [agency’s] reasoning.”); see
also Ass of Private Colleges & Univs.
. Duncan, 870 F.Supp.2d 133, 154
(D.D.C.2012) (“That this explanation
could be used to justify any [determina-
tion] at all demonstrates its arbitrari-
ness.”); Nat'l Parks Conservation Ass’n,
788 F.3d at 1145 (remanding where the
“reasoning fails to reveal to a reader how
EPA determined that the cost of controls
were not justified”).

The EPA also asserts that “[wlhen the
other key BART factor—visibility—is tak-
en into account, an overall picture
emerges that supports Pennsylvania’s
BART determinations.” 2014 Final Rule,
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79 Fed.Reg. 24,342, In essence, the EPA
contends that, given Pennsylvania’s caleu-
lIations showing that its BART-eligible
sources had minimal visibility impact at
Class 1 areas, it was reasonable to con-
clude that additional pollution controls
were unwarranted.

We are unpersuaded by this reasoning.
As noted above, the 2014 Final Rule re-
peatedly criticizes Pennsylvania’s SIP cal-
culations and supporting documentation,
noting that the SIP is so lacking that it is
difficult to assess the visibility impact cal-
culations Pennsylvania did conduet. What
the EPA could determine, however, was
that Pennsylvania underestimated the im-
pact of pollution from its sources because
it failed to calculate the cumulative visibili-
ty impact from each source. The EPA
now urges us to rely on these very same
visibility impact ecaleulations to conclude
that the “overall picture” supports Penn-
sylvania’s BART analysis, The EPA un-
convincingly insists we rely on what it has
said is flawed.'

In the end, the EPA has identified a
host of problems with Pennsylvania’s
BART analysis. What it has not done,
however, is provide a sufficient explanation
as to why it overlooked these problems
and approved Pennsylvania’s SIP. Because
we, as a reviewing court, need an agency
to show its work before we can accept its
conclusions, we will remand this case to
the EPA for further consideration.

Iv.

For the aforementioned reasons, we will
vacate the 2014 Final Rule to the extent it

13. The EPA also argues that because 26 of
Pennsylvania’s 34 BART-eligible sources had
less than a 0.5 deciview impact on any Class I
area, the state could have exempted these 26
sources from its BART analysis. Under the
agency’'s own regulations and the BART
Guidelines, however, a state need not exempt
these sources. See, e.g., Regional Haze Regu-
lations, 70 Fed.Reg. 39,104, 39,107 (“States

approved Pennsylvania’s source-specific
BART analysis and remand to the EPA
for further proceedings consistent with
this Opinion,
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Glossary of Terms Abbreviations and Acronyms

AERMOD - American Meteorological Society/Environmental Protection Agency Regulatory
Model. '

AFUDC — Allowance for funds used during construction.

AirControlNet — A database tool for conducting pollutant emissions control strategy and costing
analysis, no longer supported by the EPA.

BART- Best Available Retrofit Technology.

Baseline period — The years of 2000 to 2004. The end of the baseline period is December 31,
2004.

bext — Light extinction coefficient.

Basic smoke management practices — Types of actions that the manager of a prescribed fire can
take to reduce the amount of smoke generated by a prescribed fire and/or to reduce public
exposure to the smoke that is generated.

CAA —Clean Air Act.

CAIR- Clean Air Interstate Rule, also referred to as the Transport Rule.
CALPUFF — A Lagrangian puff air quality modeling system.

CEM or CEMS — Continuous emissions monitoring system.

Class I area — In this document, this term is used for brevity and refers to a mandatory Federal
Class I area as defined in 40 CFR 51.301, unless the term “non-mandatory” appears before it.

This is a different usage than in 40 CFR part 51 subpart P, where this term encompasses both

mandatory and non-mandatory Class | areas.

Clearest days — The 20 percent of monitored days in a calendar year with the lowest actual
values of the deciview index.

CM — Coarse PM, equal to the difference between PMio and PMass.
CoST — Control Strategy Tool, part of the EPA’s emissions modeling framework.
CSAPR- Cross State Air Pollution Rule.

Current visibility conditions — The average visibility impairment for the most impaired and
clearest days during the most recent rolling 5-year period for which IMPROVE data are available
as of a date 6 months preceding the required date of the progress report.

Deciview or dv — The unit of measurement on the deciview index scale for quantifying in a
standard manner human perceptions of visibility.

Deciview index — A value for a day that is derived from calculated light extinction, such that
uniform increments of the index correspond to uniform incremental changes in perception across
the entire range of conditions, from pristine to very obscured. The deciview index is calculated
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based on the following equation (for the purposes of calculating deciview, the atmospheric light
extinction coefficient must be calculated from aerosol measurements):

Deciview index = 10 In (bex/10 Mm™).

bext = the atmospheric light extinction coefficient, expressed in inverse megameters
(Mm™),

EGU- Electric generating unit.

End of the applicable implementation period ~ December 31 of the year in which the next
periodic implementation plan revision is due under 40 CFR 51.308(%).

Federal Class | area or Class | Federal area — Any federal land that is classified or reclassified
Class I.

Federal Land Manager — The Secretary of the department with authority over the Federal Class I
area (or the Secretary's designee) or, with respect to Roosevelt-Campobello International Park,
the Chairman of the Roosevelt-Campobello International Park Commission.

FIP — Federal implementation plan.
FLM — Federal land manager.

f(RH) — A function of relative humidity representing the growth in particle size/mass with
increasing ambient humidity.

Haziest days or worst visibility days — The 20 percent of monitored days in a calendar year with
the highest actual values of the deciview index.

Implementation plan — Any SIP, TIP or FIP.

IMPROVE - The Interagency Monitoring of Protected Visual Environments monitoring
program.

Indian tribe or tribe — Any Indian tribe, band, nation or other organized group or community,
including any Alaska Native village, which is federally recognized as eligible for the special
programs and services provided by the U.S. to Indians because of their status as Indians.

LAC — Light absorbing carbon, a species or component of PM.

Long-term strategy or LTS — The enforceable emissions limitations, compliance schedules and
other measures necessary to achieve the reasonable progress goals for Class I areas affected by
the state.

Mandatory Class I Federal Area, mandatory Federal Class I area — Any area identified in 40 CFR
part 81.

MEVE1 — Mesa Verde National Park Class I area.
Mm — Millions of meters or megameters.

Mm™! — Inverse megameters (used to indicate division by the number of megameters).
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NC-II natural visibility conditions — A set of estimates of natural conditions for each Class 1,
widely used in the first implementation period. For each Class | area, the set included a value for
the 20 percent least impaired days (“p10”), a value for the 20 percent most impaired days
(“p90”) and an annual average value. As used in the first implementation period, the term “least
impaired days” corresponds to the term “clearest days” in this document, and the term “most
impaired days” corresponds to the term “haziest days.”

O&M — Operation and maintenance.
MMBtu, mmBtu or mmbtu — Millions of British Thermal Units.

Most impaired days — The 20 percent of monitored days in a calendar year with the highest
amounts of visibility impairment.

Natural conditions — Naturally occurring phenomena that reduce visibility as measured in terms
of light extinction, visual range, contrast or coloration.

Natural visibility conditions — The visibility (contrast, coloration and texture) that would have
existed under natural conditions. Natural visibility conditions vary with time and location, and
are estimated or inferred rather than directly measured.

NOx- Nitrogen oxides.

OMC - Organic carbonaceous material, a component or species of PM.
p10 — See NC-II natural visibility conditions.

p90 — See NC-II natural visibility conditions.

PM — Particulate matter.

PM species — A portion of PM of a certain chemical species or type, also referred to as a PM
component.

Prescribed fire — Any fire intentionally ignited by management actions in accordance with
applicable laws, policies and regulations to meet specific land or resource management
objectives.

Reasonably attributable — Attributable by visual observation or any other appropriate technique.

Reasonable progress goal or RPG — A visibility goal, in deciviews, for a Class I area that
provides for reasonable progress towards achieving natural visibility conditions. There are two
RPGs for each Class | area: one for the most impaired days and one for the clearest days.

Reasonably attributable visibility impairment or RAVI — Visibility impairment that is caused by
the emission of air pollutants from one, or a small number of sources.

Regional haze — Visibility impairment that is caused by the emission of air pollutants from
numerous sources located over a wide geographic area. Such sources include, but are not limited
to, major and minor stationary sources, mobile sources and area sources.

RH — Relative humidity.
RHR — Regional Haze Rule (used only in Appendix D).
RPO — Regional planning organization.

viii




SCICHEM - A Lagrangian photochemical puff air quality model.
SCR — Selective catalytic reduction.
SIP — State implementation plan.

Smoke management program — A framework to minimize the impact of smoke from prescribed
agricultural and/or wildland management burning operations that includes enforceable
restrictions on prescribed fire. In the context of the Regional Haze Rule, the EPA considers a
program to be a “smoke management program” if it has these six features: (i) authorization to
burn, (ii) minimizing air pollutant emissions, (iii) smoke management components of burn plans,
(iv) public education and awareness, (v) surveillance and enforcement and (vi) program
evaluation. “Authorization to burn” means that a government authority restricts where, when
and/or by whom a prescribed fire may be conducted.

SNCR — Selective non-catalytic reduction.
SOz — Sulfur dioxide.

Soil or fine soil — The portion, species or component of PMa s attributable to crustal material, as
estimated based on the quantity of certain chemical elements in the sample of PMzs.

State — One of the 50 states, the District of Columbia, or the Virgin Islands. Other U.S. territories
are not subject to the Regional Haze Rule.

Stationary source — The Regional Haze Rule defines this term as “any building, structure, facility
or installation which emits or may emit any air pollutant.” In this document, the term is used less
precisely, and depending on context, it may also refer to a single emission release point, process
or unit at a facility. Statements in this document that include the word “source” are not
necessarily meant to interpret the provisions of the Regional Haze Rule.

TIP — Tribal implementation plan.
URP — Uniform rate of progress.
U.S. — The United States.

Visibility — The degree of perceived clarity when viewing objects at a distance. Visibility
includes perceived changes in contrast, coloration and texture elements in a scene.

Visibility impairment — The Regional Haze Rule defines this term as “any humanly perceptible
difference between actual visibility conditions and natural visibility conditions. Because natural
visibility conditions can only be estimated or inferred, visibility impairment also is estimated or
inferred rather than directly measured.” While the regulatory definition of visibility impairment
inherently means anthropogenic visibility impairment, this document sometimes adds the word
“anthropogenically” when it may be useful to the reader to emphasize this point or to draw a
distinction between reductions in visibility due to anthropogenic emissions and reductions in
visibility due to emissions from natural sources.

We, us or the EPA — The U.S. Environmental Protection Agency

Wildfire — Any fire started by an unplanned ignition caused by lightning; volcanoes; other acts of
nature; unauthorized activity; or accidental, human-caused actions, or a prescribed fire that has
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been declared to be a wildfire. A wildfire that predominantly occurs on wildland is a natural
event,

Wildland — An area in which human activity and development is essentially non-existent, except
for roads, railroads, power lines and similar transportation facilities. Structures, if any, are widely
scattered.

WIMO — Wichita Mountains Class I area.




1. Introduction
1.1. Regional haze

Regional haze, as defined in the Regional Haze Rule at 40 CFR 51.300, is “visibility impairment
that is caused by the emission of air pollutants from numerous sources located over a wide
geographic area. Such sources include, but are not limited to, major and minor stationary
sources, mobile sources, and area sources.”' This visibility impairment is a result of particles and
gases in the atmosphere that scatter and absorb light, thus acting to reduce overall visibility. The
primary cause of atmospheric haze is light extinction (scattering and absorption) by particulate
matter (PM).? The Regional Haze Rule requires states to submit a series of state implementation
plans (SIPs) to protect visibility in certain national parks and wilderness areas, known as
mandatory Federal Class I areas. A state should also recognize that progress towards natural
visibility conditions will require the accumulation of reductions in air pollution and associated
light extinction that may not be individually perceptible.

1.2. Purpose of this guidance

The purpose of this guidance is to advise states on how to develop and submit regional haze SIPs
for the second implementation period (2018-2028), which are due by July 31, 2021. The required
content of these SIPs is specified in 40 CFR 51.308(f), which was revised in 2016. This
guidance contains current EPA interpretations of the requirements of the Clean Air Act (CAA)
and this section of the Regional Haze Rule.

None of the recommendations contained in this guidance are binding or enforceable against any
person, and no part of the guidance or the guidance as a whole constitutes final agency action
that could injure any person or represent the consummation of agency decision making. Because
this guidance is not binding or enforceable, states may choose not to follow the
recommendations in this guidance provided that they adhere to the relevant statutory and
regulatory requirements and provide rational explanations for their decision making. Only final
actions taken to approve or disapprove SIP submissions that implement any of the
recommendations in this guidance would be final actions for purposes of CAA section 307(b).
Therefore, this guidance is not judicially reviewable. This document is not a rule or regulation,
and the guidance it contains may not apply to a particular situation based upon the individual

! While the Regional Haze Rule’s definition of visibility impairment inherently means anthropogenic visibility
impairment, this document sometimes adds the word “anthropogenically” when it may be useful to the reader to
empbhasize this point or to draw a distinction between reductions in visibility due to anthropogenic emissions and
reductions in visibility due to emissions from natural sources.

2 For purposes of the Regional Haze Rule, light extinction is estimated from measurements of PM and its chemical
components (sulfate, nitrate, organic carbonaceous material (OMC), light absorbing carbon (LAC), fine soil, sea salt
and coarse material (CM)), assumptions about relative humidity at the monitoring site and the use of a commonly
accepted algorithm. See section 5.12. These estimates of light extinction are logarithmically transformed to
deciviews. The PM measurements used in the regional haze program are collected by the IMPROVE (Interagency
Monitoring for PROtected Visual Environments) monitoring network.

3 Note to reviewers of this draft guidance document: For clarity for purposes of comment and for ease in
finalization, this draft version of this guidance document is written as if the revisions proposed in May 2016 have
been finalized as proposed. Later footnotes, addressed to reviewers like this one, provide most specific explanations
when needed for clarity. If the final revisions to the Regional Haze Rule differ from this assumption, corresponding
changes will be made in the final guidance document.




Protecting Visibility in National Parks and Scenic Areas
DRAFT GUIDANCE FOR THE REGIONAL HAZE PROGRAM

e OnJune 30, 2016, the U.S. Environmental Protection Agency (EPA) issued a draft guidance
document for the Regional Haze Program titled, “Draft Guidance on Progress Tracking Metrics, Long-
term Strategies, Reasonable Progress Goals and Other Requirements for Regional Haze State
Implementation Plans for the Second implementation Period.” The purpose of this non-binding draft
guidance document is to advise states on how to develop and submit regional haze State
Implementation Plans (SIPs) for the second implementation period (2018-2028), which, under the
currently proposed revision of the Regional Haze Rule, are due by July 31, 2021. This draft guidance
document also includes EPA recommendations for how states should use the flexibilities provided
by the Regional Haze Rule. ‘

o This guidance document, when final, is expected to complement the EPA’s separate action to revise
the Regional Haze Rule.

o The EPA recently extended the public comment period on the proposed Regional Haze Rule
revisions to ensure overlap between the public comment periods on the draft guidance
document and the proposed rule revisions.

o The proposed Regional Haze Rule revisions address, among other issues, state plan
requirements for the second planning period.

e The Regional Haze Program, which implements a part of the Clean Air Act (CAA), helps to protect
clear views in national parks, such as Grand Canyon National Park, and wilderness areas, such as the
Okefenokee National Wildlife Refuge.

o Vistas in these areas are often obscured by regional haze caused by emissions from
numerous sources located over a wide geographic area. Over the past decade, the Regional
Haze Program has helped to reduce emissions of visibility-impairing pollutants and improve
visibility.

ACTION

e States are required to submit periodic plans demonstrating how they have and will continue to
make progress towards achieving their visibility improvement goals. The first state plans were due in
2007 and covered the 2008-2018 first planning period. This draft guidance document provides
useful background information and EPA guidance on meeting the requirements of the Regional Haze
Rule for the second planning period from 2018-2028.

o The most significant issues addressed in this guidance include:

» Consideration of visibility impacts and benefits along with the four statutory factors described in
the CAA. The four statutory factors are the cost of compliance, the time necessary for
compliance, the energy and non-air quality environmental impacts of compliance, and the
remaining useful life of any potentially affected source.

¢ The relationship between reasonable progress goals (RPGs) and the long-term strategy.

» Describing the planning obligations of a state based on the relationship of its 2028 RPG to the
uniform rate of progress that if continued beyond 2028 would achieve natural visibility
conditions in 2064.

¢ How a state should evaluate small stationary sources and area sources for additional control.




How a state should consider measures for its own sources that may be necessary for reasonable
progress at Class | areas in other states.

Clarifying consultation requirements among states.

How a state can address the fact that highly variable natural sources, especially large fires, can
mask the benefits of controlling anthropogenic sources, particularly in western areas of the
United States (U.S.).

How a state can address impacts from sources outside the U.S. in a realistic but effective way.
How a state can address the expected increase in the frequency of wildfires, due to the past
accumulation of fuel loads in wildlands and to climate change.

e The EPA will accept comment on this draft guidance document for 45 days after a notice of its
availability is published in the Federal Register. This public comment period overlaps with the public
comment period for the proposed revisions to the Regional Haze Rule, which was recently extended
to August 10, 2016.

BACKGROUND

¢ Inthe CAA, Congress established a national visibility goal to prevent any future, and remedy any
existing, visibility impairment in national parks and wilderness areas. “Impairment” specifically
refers to human caused air pollution. Regional haze reduces visibility and is caused by the emission
of air pollutants, primarily particle pollution, from numerous sources located over a wide geographic
area. Fine particle pollution can also cause serious health problems including premature death.

o]
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In 1980, the EPA finalized regulations to address Reasonably Attributable Visibility Impairment.
In 1999, the EPA promulgated the Regional Haze Rule to address regional haze. The Regional
Haze Rule calls for states to establish goals and emission reduction strategies for improving
visibility in Federal Class | areas.

In 2003, the EPA issued guidance titled, “Guidance for Tracking Progress Under the Regional
Haze Rule,” which clarified how states and tribes could track progress under the regional haze
program.

In 2003, the EPA also issued guidance titled, “Guidance for Estimating Natural Visibility
Conditions Under the Regional Haze Rule,” which clarified how states and tribes could estimate
natural conditions under the regional haze program.

In 2007, the EPA issued a guidance document titled, “Guidance for Setting Reasonable Progress
Goals Under the Regional Haze Program”. This 2007 guidance document will be superseded by
this new draft guidance document once it is final.

e Based on visibility data through 2014, considerable visibility improvements have been made in
affected areas in the eastern United States and in some western areas on the 20 percent haziest
days.

o The National Park Service estimates that emission controls established under the first
planning period led to approximately 500,000 tons/year of sulfur dioxide (SO,) and 300,000
tons/year of oxides of nitrogen (NOx) reductions.

o In many cases, these improvements in visibility are a result of state and federal efforts to
reduce particle pollution and the precursor pollutants that contribute to it, including the
Regional Haze Rule.




HOW TO COMMENT

e Comments, identified by Docket ID No. EPA-HQ-OAR-2016-0289, may be submitted at
http.//www.regulations.gov. Follow the online instructions for submitting comments. For additional
submission methods, the full EPA public comment policy, information about CBI or multimedia
submissions and general guidance on making effective comments, please visit
http://www2.epa.gov/dockets/commenting-epa-dockets.

FOR MORE INFORMATION

e To download a copy of the draft guidance document from the EPA website, click on “Guidance
Documents” at the following address: https://www.epa.gov/visibility.

e This draft guidance document and other background information are also available either
electronically at http://www.regulations.gov, the EPA’s electronic public docket and comment
system, or in hardcopy at the EPA Docket Center’s Public Reading Room.

o The Public Reading Room is located in the EPA Headquarters, Room Number 3334 in the EPA
William Jefferson Clinton West Building, located at 1301 Constitution Ave., NW, Washington,
D.C. Hours of operation are 8:30 a.m. to 4:30 p.m. eastern standard time, Monday through
Friday, excluding federal holidays.

o Visitors are required to show photographic identification, pass through a metal detector and
sign the EPA visitor log. All visitor materials will be processed through an X-ray machine as
well. Visitors will be provided a badge that must be visible at all times.

o Materials for this action can be accessed using Docket ID EPA-HQ-OAR-2016-0289.

e For further information about the proposed rule, contact Phil Lorang of the EPA’s Office of Air
Quality Planning and Standards at (919) 541-5463 or lorang.phil@epa.gov.






