Congressional
A Research Service
‘% Informing the legislative debate since 1914

The Posse Comitatus Act a
The Use of the Military t
CivilLawn

UpdatNedember 6, 2018

Congressional Research Service

https://crsreports.congress.gov
R42659

CRS REPORT
Prepared for Members and
Committees of Congress




The Posse Comitatus Act and Related Matters

Summary

Th

c
=
Dy <=0
+ g+ o
o0 —g = 0= 0 ®»

O o O " O

©n oy =
‘o B B

o wmo /o o oo o
©w < oo 0o o0

-2
1

eI T

Conptrmutsoffongress to atthexiezattthde hes & awsh
uppress InsurrAsdtibpbnguanadnrepelthavasabpa
or uUsapwphlioan of o’taimeda, it dgmoovre er uumee sntt , 0o f t h

P
S
n
e giSdloante s 1t d@ ,c” Tahgeasileresctom.s t i t ut i onal provisio
c
0
s

=

9
1

tion Act s, which have been invoked numer
mitatus A3tS,n 1BEUES. Congreests omas also en
that aut horiczees tthoe euxseec uotfe Itahned ra nod jneacwt a

sse Oamilttalawtisd d fAdt use of any part of the Ar
w uwyl eaud hoxprzeds bupntmfc tComlgtsad souwtyi smpepd i es
ist for an argument that the Constitution
t to only limited alteratiomot bayp pCeoanrg rtecs s
ver accepted the argument wunless violation
dhehewpress statutory exceptions include t
military fordeoe tafouvppr dedermdauaminegnhsoir o yo
, and laws that permit the Department of Def
ce with informatiot/), S§ gui8E. ment , and personne

-
oo — O

2]

]
e
0
u
5
i

Case law 1fekiecattabaliwbdwv tdhleati on of the Posse Com

wh e

nAtmhed pertftesm tasks assigned to an organ of

Armed pertesm tasks assigned to them solely for

Que
pol

Comi t

mi |
of f
wh i

Ar me

The
Nav
enf
con
Gu a
mi 1
St a
Fin
pro
di s
or d

Th
an
un

e X
CRS

o oo -

s tciommsnign t'sh ea papclairciastei omo st often in the cont e xt
At el east in this context, the courts have hel
atus Awxhte(nl ) wivihted |1 awmakedfoeceneodti v€fiusce
ary investigatorppronde?8) tohfh etalnes ecvioviileibhaen mi
ials; or (3) the‘cmilrenasytosthsedxsencasetof
was r e giuvlea,t oorry ,c opmpéillest oi iyt tmiont nvaitoulraet.e d whe n
Fonddagsitviades for a military purpose.

i
i
c

[oN = eI

—_

antgheamger toifons only the Army and the Air For
and Marines bvye wicrttiwen ofn da dmitidmasntdms avtoif ot h e
rcement functions of the Coast Guard have be
equently cannott hbeeThseathads ttboe dbre apmltirad yt ¢ ot he
d whfadetalssenvice, t Ar ma dv i,H daramncedset oy loof yfe e s o
taryThpbepsotbably only applies within the geog
cbsuppl emental pr I3WrLMdappeaf tOwHPHl . worl d

dalhley,.acdad criminal statutbhamtumddranwWifiudh otfh kme wha
s escAulttihooou gh violations will on rare occasions
missal of c¢criminal c¢hamrgeast,icarl anaditwirl coampsl a
inarily the -rreessturlati notf. mi Il i tary self

- =m0

report provides an historical analysis of t
f the Posse Comitatus Actnstnecebtodongltheir
piTmhemimgport then outl itnheesa atchtee lclu rarse nitt sa psptlait
tions, and reviews Tthhies croempsoerqu eanpcpeesa rosf iint sa
eportTh®R4Ro$v9e Comitatus Act. and Rel ated Mat

=

Congressional Research Service



The Posse Comitatus Act and Related Matters

Content s

) T A o T O TR o A o M0 o 1
Ba € K @ Lii0ullidhdeeiieicecn et e 2
The Use of Feder al..Tr.o0.0.p.s...Pr.i.azr...t.0...1.8.7.85
The I nsowmr rAectt and..Qt. h.er.. .St .at.mt.e.Son..7
Resistance to..Ta.x.e.s....a.nd. .. .Du.t.l.e.S .. 9
Neutrality Ac.t. . . Enfor.c.emen.b ... LO
Requests from St.a.t.e.s...f.or..Mi.l.i.t.a.zr.y.. . Aild
Trouble 1in the West.e.r.n..St.a.t.e.s....and...TelrSr it ories

Slavery, the Civi l... Wa.r..,.....a.n.d....Re.c.on.s.t.rlwoc t i on
Use otfarMi l[Horces as...a..P.as.s.e..Comi.t.at.us..17
Passage of the .PRo.s.s.e..Comi.t.a.t.us. . .Act. ... 21
Constitutiona.l..Cons.d.deer.a.t. . 008 . 23
Constituti.o.na.l. Ol bl . S 23
Presidential vs ....Cong.r.e.s.s.d..0.n.a.l....R.owe.ur.s26
Constitutiomn.al. . . EX.ce Pt l 0l S 2 8
When the Posse Comit.a.t.us....Ac.t...Do.e.s...Not. .. Bpply
Statut or Ve B X 0ol Pt et 00l S 31
Ge n e ra. Y e 31
The I nsurr.e.ctul.0 i  AC o S e 34
Support to Law.Enflor.ceme.ndt . ... 4 2
Mi L it ar Jo P P0 S e 49
Coverage of the ..Pos.s.e..Comi.t.a.t.us...,Act...........3 5
LT S O 0 O IO PP UPPPPRPPTR 55
Execut .t e ld W 56
1Y 6 S S O N S G O OO O O - O A PP 59
B A LY I e T L U PSP TUPPRUTPPPPPPPPPIN 59
C0oa st G L Qe e e 6 0
Nation al . Gu.a b e 6 1
Off Duty Military, Acting..as..Citi.zed2 & Civil
Geographical. . . App.l.i.coa b il 0D e 6 4
Consequences..of...Vi.ol. a.t.l.00 6 6
o S T R o & O S T o T PP UPPPPRPPTR 66
Exclusion .oofi BVl d.ein . e 6 6
Jurisdiction &..Cr.i.mi.na.l. .. .Defens.es....... 6 8
Ci vil Lidcabod i e e 69
(OO I 05 T S I o PSP P PP P PP PP PP 70

Contacts

Aut hor T nf0 At d. 0. e eemct e e e e e eanns 70
Acknowl e.d.g.me. b8 eeennnnnnnennnennnneennn ] O

Congressional Research Service



The Posse Comitatus Act and Related Matters

Whoever, except in cases and under circumstances expressly authorized by the
Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a
posse comitatus or otherwise to execthe laws shall be fined under this title or
imprisoned not more than two years, or both. 18 U.§1385.

Introduction

Americans have a tradition, born in England and

abhmr kitary 1 nvioalnv eanfefinati tisna scti vuinld e r. olrtd ifnianrdys ciitrs

most tangibl el %xepnrteusrsyi oPno sisne tChoem ie tc #1ti3uBst ,Acwh,i clh8

forbids wuse (oafs tahnee MdremdyF oatnhde t o expt¢t¢utwhecievil 1 a

e xpsrleyy aut horized.

The exception documents a €ongresy hompoerpneswoly
t he ushAr noefd tfhoer e ® 6 r a or d i noarr ywhceirrec ufnmesdt earnacle sma n p o we
enforce the law waStrsickmeg sbhtmwhlelmannulee and exce
never been easy, but failurlef teo rdwl e oi sh atso o furefho
ShasysRebellion mhé&x geop tuinccrthse ckreed .t 0o generously
Massacre or Keanyt fSotlaltoew.t ragedy m

The terrorist attacks against the United States
generous exc e lthicodJS At ® AfbRreohidueAneetd t he per mi ssi bl
circumstances for the wuse ofgetmlkd emi liint copuwntt@® rad sng
terrobruits fCongress also reaffirmed its determinat
comitaitThgerawireadkdown in civil lawsawdkerder 1in
evoked more calls ’$orokevanhuné¢ e pTohhed ipmogslsiiobaid iistays t
using military surveillance equipment and resour
(drones), to assist civilian law enforc@ment has
This report providtheamski ofotheaArmedl]l ¥Fesrseeft o
andt bd Posse ,Comil toditaupsp akcetnt ntdh ecoornesttiictault iaon al
under pilhei rgport tchiaemr et mipepd Hoctabt e cGami twaetlds Act
as 1its statutory exceptions, and reviews the con

1 SeeNathan Canestayplomeland Defense: Another Nail in the Coffin for Posse Comjtaf)/asH. U. J.L.& PoL’Y

99, 1 00 Bdnepolificians @rid media sources now suggest that Congress amend or even repeal the PCA to

allow a degree of domestic military involvement that would have been unthinkable fiveyears3dgo For a review
the changed role of the military, see William C. BsyThe Normalization of Homeland Security after September 11:

The Role of the Military in Counterterrorism Preparedness and Respefke. L. Rev. 745 (2004).

2Pub. L. No. 1056, 115 Stat. 272 (2001).

31d. § 104 (amending 18 U.S.C. § 2332e).

4 Homeland Security Act of 2002, Pub. L. No. 1286, § 886, 116 Stat. 2248 (2002), codified at 6 U.S.C. § 466
(2018).

5 Seelisa Grow SunDisaster Mythologyndthe Law 96 CorRNELL L. Rev. 1131(2011);Jerald A. SharuntThe

Politics of Fear and Outsourcing Emengcy Powers: The Death and Rebirth of the Posse Comitatu87AaNcoLN

L. Rev.111(20092010);,William C. BanksPr ovi di ng *“ Su p p4Teernsunr¢ctioh ActSaadcther i t y”
Military Role in Responding to Domestic Cris8s).NAT'L SECURITY L. & PoL'y 39 (2009) (all three articles

recounting history behind the shdited amendment to the Insurrection Act enacted in response to Hurricane Katrina).

6 Canestarpsupra notel, at 100 (arguing thatumerous exceptiofSsor mi l i tary suppavet of civil
taken theirtollonth¢ Pos s e Co mstrergtfiys Act ’ s ]
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The Posse Comitatus Act and Related Matters

Background

The Magmpa oGtihdeesfirst recorded acknowdedgment of
American tradition agawvnd$tiami hffarysi“owao 6hvemsentde
free manimpalikbkomeidn any othexcwpy dbgstheydedgal j
of his peers or””Bybsbguéntw bégithbalinad.in the re
explaingedpthatudbdd punishmantdubyMehbygKPongcexsept
made b.y[] WrJitby Coufore aosf Itahtee rLamvgr ¢b ys idmpel vy st at e
Process OThthe Humwdred years after tcred pGoekege o
and other members of Parliament read these due p
include a broad prohibition against the wuse of n
compelled King Ch#4#rles I to acknowledge.

King Cheaemplags nlg, fpr a military expedition in Frar
along the sout h®Rino tEinngg irsehs wlotaesd,l ianred t he partic
civilian, were tried and punishedofbhymamntmmals sl ow.e
Of fended by this peacetime exercise of military
sought and was grantedwhihoeh Poeutilta wend obfo tRh gdhut a rotfe
law comifi ssions.

7Magna Carta, ch. 39 (1225)[ch.29 in the Charter of King John (12&p)]nted inWiLLIAM F. SWINDLER, MAGNA

CARTA: LEGEND ANDLEGACY3151 6 ( 1965) ( “No freeman shall oftaky taken, or im
freehold, or liberties, or free custopr outlawed, or banished, or in aotherway destroyed, nor will wgo or send

against him, except by the lawful judgment of his peers or
Charter of King John in the reissuance by King Henry Il appears in italics). Although the Magna Carta in the modified

versiond King Henry III remains in effect, theSebegguage quotec

FAITH THOMPSON MAGNA CARTA: ITSROLE IN THE MAKING OF THE ENGLISH CONSTITUTION 1300-1629,at 68 (1948);
SIR MATTHEW HALE, THE HISTORY OF THECOMMON LAW OF ENGLAND 49 (1716 ed.)1 SR EDWARD COKE, THE SECOND
PART OF THEINSTITUTES OF THELAWS OFENGLAND 45 (1797 ed.); BIR WILLIAM BLACKSTONE, COMMENTARIES ON THE
LAws OFENGLAND 400 (1765 ed.).

825 Ed. IIl. Stat. 5, ch. 4 (1352gprinted inl STATUTES OF THEREALM, 12311377321 (1993):

Whereas it is contained in the Great Charter of the Franchises of England, that none shall be
imprisoned nor put out of his Freehold, nor of his Franchises nor free Custom, unless it be by the
Law of the Land; It$ accorded assented, and established, That from henceforth none shall be taken
by Petition or Suggestion made to our Lord the King, or to his Council, unless it be by Indictment

or Presentment of good and lawful People of the same neighbourhood wheBesdstbe done,

in due Manner, or by Process made by Writ original at the Common Law; nor that none be out of
his Franchises, nor of his freeholds, unless he be duly brought into answer, and forejudged of the
same by the Course of the Law; and if any thieglone against the same, it shall be redressed and
holden for none

928 Ed. lll. chs. 1, 3 (1354)eprinted in1 STATUTES OF THEREALM, 123%:1377at 345 (1993) .(“the Great
[shall] be kept and maintained in all PointdNo Man of what[everEstate or Condition that he be, shall be put out of

land or Tenement, nor taken, nor imprisoned, nor disinherited, nor put to Death, without being brought in Answer by

due Process of the Law.”).

10 SeeTHOMPSON supranote?, at 34750; David E. EngdahBoldiers, Riots, and Revolution: The Law and History of

Military Troops in Civil Disorders57lowaL.Rev.1,161 1 (1 971) . Coke’s Injstitutes make t
proceedings under martial 1 aw ar lexterragt Sed Cosecsuptadoted, gts under t h
50 (“And so i f t wno aforeigdkingddme madifightithere, agddhe one murder the lether,

terrae extendeth not hereunto, but this offense shall be heard, and determined before the constable, and marshall [i.e. at

martial law], and such proceedings shall be there, bghitig of the body, and otherwise, as the law, and custom of

that court have been allowed by the lawes of the real me, [
11 For a more expansive examination, see Engdapkanote10, at 2223.

12 Restating the relevant guarantees of the Magna Carta and subsequent statutes, Parliament declared:

Congressional Research Service R42659 - VERSIOR- UPDATED 2



The Posse Comitatus Act and Related Matters

Wh e n, in the ,f otlhleo wBirnigt icsehn truersyponded to col onial
Boston, the colonists saw 1t as a Trheeaicch of t hi s
circumstances, however, were mnot exactly identic
Fist, t he queBsrtiitoonk bannivebse ri hhahe Emgl amd htadekf ati
troops 1in the colonies to protect them against t

governorships Sm cotnhde r tthetrtrairtwarmisenso.pmit i on of jud:
The colonists remained s ubj'®acntd tsoo lcdiiveirls rwahtoh eermpt

[ N]everthess of late time divers cssuadforth,dyi ons under you
which certain persons have been assigned and appointed commissioners with power and authority

to proceed within the land, according to the justice of martial law, against such soldiers or mariners,

or other dissolute persons joining witteth, as should commit any murder, robbery, felony,

mutiny, or other outrage or misdemeanour whatsoever, and by such summary course and order as is

agreeable to martial law, and as is used in armies in time of war, to proceed to the trial and

condemnation o$uch offenders, and them to cause to be executed and put to death according to the

law martial... They do therefore humbly pray your most excellent Majestiyat your Majesty

would be pleased to remove the said soldiers and mariners, and that yaarpay not be so

burdened in time to come; and that the aforesaid commissions, for proceeding by martial law, may

be revoked and annulled; and that hereafter no commissions of like nature may issue forth to any

person or persons whatsoever to be exeageaforesaid, lest by colour of them any of your

Majesty’s subjects be destroyed or put to death contra

Petition of Right, 3 Car. |, c.1, 88 3, 4, 7, t€printed inWILLIAM STUBBS, SELECT CHARTERS ANDOTHER
ILLUSTRATIONS OFENGLISH CONSTITUTIONAL HISTORY FROM THE EARLIEST TIMES TO THEREIGN OFEDWARD THE FIRST
51517 (8" ed. 1895); and STATUTES OF THEREALM 23, 24 (1993).

The Petition of Right was understood to have established, with respect to martial law,

First, That in truth and reality it is not a law, but something indulged rather than allowed as a law;

the necessity of government, order and discipline in an army, is that only which can give those laws

a countenance&secondly This indulged law was only toxeend to members of the army, or to those

of the opposite army, and never was so much indulged as intended to be (executed or) exercised

upon others; for others were not listed under the army, had no colour of reason to be bound by

military constitutionsapplicable only to the army; whereof they were not parts, but they were to be

ordered and governed according to the laws to which they were subject, though it were a time of

war. Thirdly, That the exercise of martial law, whereby any person should lokfe flis member,

or liberty, may not be permitted in time of peace, whe
receive justice, according to the laws of the land.

HALE, supranote7, at 3340.
According to Blackstone,

the necessity of order and discipline in an army is the only thing which can.giwentenance [to
martial law]; and therefore it ought not to be per mitt
open for all persons to receive justice according to the laws of the. l&mdi it is laid down, that

if a lieutenant, or other, thaath commission of martial authority, doth in time of peace hang or
otherwise execute any one by colour of martial law, this is murder; for it is against the magna carta.
And the petition of right enacts, that no soldier shall be quartered on the sulthecttwis own

consent; and that no commission shall issue to proceed within this land according to martial law.
And whereas, after the restoration, king Charles the second kept up about five thousand regular
troops, by his own authority, for guards andrigans; which king James the second by degrees
increased to no less than thirty thousand, all paid from his own civil list; it was made one of the
articles of the bill of rights, that the raising or keeping of a standing army within the kingdom in
time of peace, unless it be with the consent of the parliament, is against the law.

| BLACKSTONE, supranote?, at 400.

13 Engdahlsupranote0, at 22.

141d. at 23 (explaining that Canada was governed by military rule from-1768).

151d. at 24 (noting that Parliament had rejected military commissions to flians/for offenses).

Congressional Research Service R42659 - VERSIOR- UPDATED 3
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more force than civilian law permitted were then
t h soldders timooBoseton ¥Massacre demonstrates.
On the other hand, the troops involved in the Bo
not for protection against a marauding invader a
nor to accomtpilons hbethwedmaamisvil governments withi
had been after the French lost Camnada to the Bri
independent military force quarter eidfPaunbolnige a di s
resent ment of the wuse of the troops 1in such a ma
further heigHtened resent ment

In any event, the experience was sufficiently ve
among ours gargiaeivnasntc eGr eat Bkéeéptiamohmhgtughei Kinigmes:
Standing Armies without”htatdef fceocntseedn tt oo fr eonudre rl et ghies
independent of and ’sampde ‘thiaalr ttea [telddf daiavmgld powd r,s
troops amoafgeasting them, by a mock trial, from p
they should commit on he inhabitants of these S
The Articles foffr Chrf acevdl ayt iccm dbdt ¢ shed Uhetehdr Sat
midity intrusion into civiAlrimend a'fofsaiorbsl ebdy ddie manmgd i
peacetime be no more numerous thanmnbgbesontntset ynge
control to civil gantd obryi ta epr ewfiettheimc e hfeors ttaltee sf a
member of the militia ov®r the standing professi
161d. at 25.

" HiLLER B. ZOBEL, THEBOSTONMASSACRE1 35 ( 1987) (“The soldiers, one ought alw

Boston not as an occupying army but rather as a force of uniformedkesmars, or policemen. Their role as etren
radicals conceived it was to assist the executive and 1 f n

18 SeeEngdahlsupranote10, at 2425:

The last die was cast when two regiments of troops were quartered in Boston at the end of the

decade. Boston was a hotbed of colonial discontent. The assemblage of militarjoraopsrol

of possible disorders aggravated the discontent, not only because it affronted the English tradition

against domestic use of military troops, but also because it was without warrant in the charter of

Massachusetts Bay. The unwelcome troops ¥ergiently taunted and vilified, and the ultimate

and inevitable outrage soon a.dblockedthephthofa A c¢crowd of angr
detachment of soldiers marching to their post. The soldiers made ready to force their passage, but

were orderedback to the main guard The crowd approached the main guard with angry and

opprobrious taunts. A sentinel struck one particularly bothersome boy with the butt of his musket,

and quickly a crowd converged on that spot throwing snowballs and rockssahtire!l along with

verbal threats on his life. The sentinel loaded his musket and waved it at the mob, a squad of

soldiers were sent to his aid. The soldiers, soon joined by a colonel, loaded their muskets as the

crowd hooted and jeered and berated thechdared them to shoot. They kept the crowd back a

time with bayonets, but then suddenly fired. It was never made-cieaever is- whether they

had fired on their officer’s order, or upon their own
dead andeveral others seriously woundedviembers of a distrusted standing army, whose

guartering was in violation of the Petition of Right, and whose preparation to militarily suppress

possible civil disorder was i ntraditians,hadslammt wi th t he ol de
English civilians in a time of peace.

19This last charge presumably refers to the results of the murder trials of the officer and soldiers involved in the Boston
Massacre. Two of the soldiers were convicted of manslaughter, brandlee loand and released; the officer and the
other soldiers were acquitté8eeZoBEL, supranotel7, at 24194.

20See, e.gARTS. OF CONF. VI, VII, & IX.

No vesels of war shall be kept up in time of peace by any State, except such number only, as shall
be deemed necessary by the United States in Congress assembled, for the defence of such State, or

Congressional Research Service R42659 - VERSIOR- UPDATED 4
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The Constitution continued these themes, al be
government. It ptheibBogdbddlledtlrae cilvda lCammander
Army and Navy o,fndhei¥Unil i(@dn §mmchdoaomgd dt bessolely
empowered to raise and support Ar mies, provid

om¥asn d notae dwetlhhatregul ated Militia, being nec

ther hand, explicitly permitted Congress to
aws, suppress insufrection, and repel invasi

— O - 50

he right of the people to KZElpe a@an sbteiatru tAir s ,, o
0

it
1 n

€ a

overnment aTWBirlelgudfaitRiomhts 1 imited the quarter

€S S

pr
on.

The Use of Federal Troops Pri

Not withstawmmnddanvgsrtshieonf t o the a@wascomtfr al stthhen dd inwgi lai
populace, the Constitution nowhere explicitly pr
authorizing the President to call out the milit:i
Consti®Desponhe the retensiby ohemeetvepalise¢eapewer
established a law enforcement capability in the
constitutional powers and provide ®Thmeans to enf
authority wahev®Psesddehtouwughfederal marshals, w h

its trade; nor shall any body of forces be kept up by any $tdime of peace, except such number
only, as in the judgment of the United States, in Congress assembled, shall be deemed requisite to
garrison the forts necessary for the defence of such State; but every State shall always keep a well
regulated and digglined militia, sufficiently armed and accoutered, and shall provide and

constantly have ready for public use, in public stores, a due number of field pieces and tents, and a
proper quantity of arms, ammunition and camp equipali¢hen landforces areaised by any

State for the common defence, all officers of or under the rank of colonel, shall be appointed by the
Legislature of each State respectively by whom such forces shall be raised, or in such manner as
such State shall direct, and all vacancleside filled up by the State which first made the
appointment.. The United States in Congress assembled shall neappoint a commander in

chief of the army or navy, unless nine States assent to the. same

21U.S.ConsT. art. Il, § 2; art. |, § 8ls. 12, 13, 14. The Constitution treats the militia similarly. The President is the
Commander in Chief of the militia while it is in federal service, and Congress is empowered to approve its
organization, arms and discipling,S.ConsT. art. I, 8 2; at. |, § 8, cl.16.

22J.S.CoNsT. amend. 1lI.
23 U.S.CoNsT. amend. II.

24U.S.ConNsT. art. |, 8 8, cl.15. Congress is further empowered to organize, arm, and discipline the militia, and to
govern any part of militia in federal service, but the power to appdiicers and train the militias remains with the
statesld. cl. 16.

25 Seelay S. Bybednsuring Domestic TranquilityLopez Federalization of Crime, and the Forgotten Role of the
Domestic Violence Claus66 GEo. WASH. L. Rev. 1, 4142 (1997) (desdbing theMilitia Act of 1792, 1 Stat. 264).

26 Judiciary Act of 1789, Ch. 20, § 27, 1 Stat. 73, 87 (1789).
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the poss%t acoansi siasttust hem, an authority similar to
] a®%a,nd which was understood to incluvde the autho

Thus, the militia undeAr meedd @roardoersloch t a e r a taen de il talt

arm of the government o¥Thos s utppornoltcas dofedteralm
similar in many respectsnebkty aspbetasttronophesr
posse comitatus remained subordinate to civil 1a
to suppress an insurrection or remove an obstruc
authorities rtelnadte rheald nthed ectaves, 1 f the marshal
unable to control a disturbance even with the ai
declined to give assistance, the maurrsrheaclt iwoonul d t
was untoAtr watyher times, the President might order
amount to an 1ittshuer rreoddteimeond, Evheert es pmnding to the r
the appropriate civil ofidicead,t posssbd ytlde speqs
under the I#surrection Act

In addition, Congress has from time to time enac
specific proscriptions, sometimeppanenildydpfinivwvh
stemhd Presidents have issued proclamations exhc
military, to assist in arr¥sttiing motpaasltwapwd adgascy
ascertain which stattoherpasus hbortyetidfngnyn fed

27The Latin phrase literally means attendants with the capacity to act from theosordsandpossemeaning

companions or attendantsofne} and tobe able or capabl@@ssé. Among the Romans comitatus referred to one who
accompanied the proconsul to his province. Later, comes (s
companions or his most trusted attendants and comitatus eagfertto the districts or counties entrusted to their care.

BouVvIER’S LAW DICTIONARY AND CONCISEENCYCLOPEDIA 529, 2635 (1914).

%At common law, the sheriff of every county was obligated
when they ome into the land; and for this purpose, as well as for keeping the peace and pursuing felons, he may

command all the people of his county to attend him; which is call the posse comitatus, or power of the county; which

summons every person above fifteeangeold, and under the degree of a peer, is bound to attend upon warning, under

pain of fine aBLdcksTomgpsupranaied, at832t . 7 1

29 Canestarpsupra, notel, at 110 (observing thdudiciary Act of 1789 supportetle Mansfield doctrinevhich held
that federal marshals could employ militargops as a posse comitatus).

30 Engdahl,supranote 10, at 4849 (describing how, after th&ct of March 3, 1807Ch. 39, 2 Stat. 443, permitted the

useoftheany wherever the militia could be employed to respond
increasingly to displace the militia as the principal instrument of arms in the nation, for marshals to employ regular

military troops rather than militaass¢hi r posse comitatus?”).

Sl1d. at 4748.

32|d.a t 50 (“[Clommon were the cases 1in which soldiers were ¢
suppressing riots precipitated by hotly contested elections or other public issues, or in other ways to assist the civilian

officers. It was well nderstood that when they were used under such circumstances the soldiers were used not in their

military character, but merely as civilian assistants subject to the command of the ordinary civil officers, and no more

privileged in their use of forceagains ¢ i t i zens than the civil officers were the
33 See infra“The Use of Federal Troops Prior to 1873

341d.

35 See infranote224 (listing examples).

36 For example, to counter the infamous Burr conspiracy in 1806, President Jefferson issued a proclamation

“enj o i nieduinigg] all afficets, civil and military, of the United States, or of any of the states or territories, and

especially all governors and other executive authorities, all judges, justices and other officers of the peace, all military

officers of the Arny or Navy of the United States, or officers of the militia, to be vigilant, each within his respective

department and according to his functions, in searching out and bringing to condign punishment all persons engaged in

[a military expedition against Spiah territory], in seizing and detainingall vessels, arms military storesand in
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Presidents have 1 cAlrimed WwWpdhetslhanemiflrictqiue nawd f or 1
when in extreme aasyes ot ey ufrel tt hiet' Rikecaistsi on of |
following sections provide an overview of the do
statutes that govern such use.

The Insurraencd i@tnheArc tStatutes

Soon after CongreserwhhefCornstasasembhegdi undut hor
out the militia, initihddtyilte prodrGomnndheo Friome i
subsequently in cases of invas3Sohno,tt thlmysewa frteecrt,i on,
and hoAngl $§d et8i, o] Art 3 ddeecdtdi owof t he Constitution,
enacted the CallitnpgpeF®Prebhident dwtkcadilziomg the n
or , at the request of ,a isft atthee I1leeggiissllaattuurree (cooru lidt
case of an insufCergrnons wiltshd nemposwarted the Pres
m litia, for a period of 30 days

general in preventing the carrying on such expedition or enterprise by all lawful means within their. power
FREDERICKT. WILSON, FEDERAL AID IN DOMESTICDISTURBANCES, 190322, at 38,S.Doc. No. 67-263 (1922)
( her e iSiDod NOe67-263" ) .

37 Eighteenth and nineteenth century instances are collected, along with related proclamations and other documentation,
in FREDERICKT. WILSON, FEDERAL AID IN DOMESTICDISTURBANCES 17871903 S.Doc. No. 57-209 (1903); updated

to include early 2th century incidents itJ.S.ARMY JUDGE ADVOCATE GENERAL, FEDERAL AID IN DOMESTIC

DISTURBANCES 190322, S.Doc. No. 67-263 (1922)see alsBENNETMILTON RICH, PRESIDENTS ANDCIVIL DISORDER
(1941);CLAYTON D. LAURIE AND RONALD H. COLE, THE ROLE OF FEDERAL MILITARY FORCES INDOMESTIC DISORDERS
18771945(1997);PauL ScHEIPS THE ROLE OFFEDERAL MILITARY FORCES IN DOMESTICDISORDERS 19451992

(2005).

381 Stat. 96 (1789); 1 Stat21 (1790).

39 Calling Forth Act of 1792, ch. 28, 1 Stat. 264 (repealed 1795); the Militia Act of 1795, ch. 36, 1 Stat. 424 (repealed

in part 1861 and current version at 10 U.S.C. 88§25H). The constitutional and statutory authority to use military

force in case of insurrection seems to have been in direct response to a perceived weakness in government under the

Articles of Confederation. In 1787, a group of farmers in western Massachusetts, led by a Revolutionary War veteran

named Daniel Shays and fexg) oppressed by tax and creditor protection policies within the Commonwealth, had

harassed the state courts and constabulary, and had attempted to storm the federal arsenal at Springfield before being

repulsed by the militia. Some saw the insurrectioevédence of the need for a stronger central government and

implicitly, confirmation that domestic tranquility might be more readily ensured if backed by centralized military

capability. SeeSAMUEL ELIOTT MORISON ET AL., | THE GROWTH OF THEAMERICAN REPuUBLIC 242 (%h ed. 1980)
(“Nevertheless, Shays’s Rebel l.iWhenMassachusettgappealaedtoithe f 1 uence on
Confederation for help, [the Continental] Congress was unable to do a thing. That was the final argument to sway many

Amer i cans 1in favor of a CHRISTOPHERC@LIER & JAMESLINAOLN C@LOER, DECISI@NENN t 7 )
PHILADELPHIA : THE CONSTITUTIONAL CONVENTIONOF1787at 13 (1986) (“To men like Madison
Shays’s Rebellion gilikesashadow overthe aldaCongress, and bave bioth impetus and urgency

to the Constitutional Convention. It was the final, irrefutable piece of evidence that something had gone badly wrong.

For some time these men had known that the deficiencies offteAi c an government must be remed
Rebellion made 1t clear tCATHERINE BDRINKER BOaveN, MIRACLE MTUPSIWADEPHA: d one now. ”
THE STORY OF THECONSTITUTIONAL CONVENTION MAY TO SEPTEMBER1787,a t 10 (1966) (&ddbdéenys’ s Rebel
in the public mind when Congress, after debating the Annapolis report, had voted in favor of a convention in
Philadel phia.”).

40 Calling Forth Act of 1792, ch. 28, § 1, 1 Stat. 264 (repealed 1795 and current version now codified at 10 U.S.C. §
251(2018)). It is unclear why Congress limited the ability of states to request assistance to circumstances of

2

insurrection rather than “domestic violence as permitted
“domestic viol etobeaestrictedte violemce aof a quffictent mabnitude to constitute an insurrection,
or the word ?

113

insurrection was meant to convey armed viole
to overthrow the government in part or all of aest8eeRicH, supranote37, at 21 n. 1 (citing definition of

insurrection as including resistance to government authority smaller in scope posepilvan those described by the

terms “rebellion and

? “revolution”). The guarantee of a “re
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whenever the laws of the United States shall be opposed, or the executienf ther
obstructed, in any state, by combinations too powerful to be suppressed by the ordinary
course of judicial proceedings, or by the powers vested in the marshals by this act, the same
being notified to the President of the United States, by an asspustate or the district
judge®

In any of these events, the President wa s

fi

r st

“i nsuttge nd s%PpreerssMa.e Mt ngt on used this authority t

0

Rebel wtoneim PPResybkvamice. to an excise tax on di
violence agaiinmsdi ctame nctosl loefc ttolross;e perpetrating t
and farmers eventually rose in reb®¥THe on against
govehnotrtng declined to call out the state milit:i
were left to call on th®WHendetrhd mooottemsmefiai feod
t he P rse spirdoecnlta mat i on, some dmfRemms thwvamsiasm da mmd 1 1
neighborgiunige ksltya tneosbi 1 i ze*d to restore the peace.

Afte€Calthieng ekpritrle dAdtwo years later, Congress r1ee
language, except that a court finding was no | on
did not have to occur®Ipr iaoprp etaresc @tshdadtn gt ghdeto t h e mi
was understoodft o6 heaosmeatni tahiad utsoe ci vilian power o
means of temporarily suffplanting local civilian
Both profvitsheonGalWwemeg dFord¢hdAdtin 18070fo allow

t hAer maynNla viyn domestic circumstances “Fiwen the mil.i
before this change, President John Adams had use
intimidation rather® tdhaln7 tTheeBmriiloecnsuah msastefnforce
Penns y?*Tvhaenicaa.valry arrested the instigator of th

intervention in the event of a rebellion against a state government even without its request.

411d. § 2 (repealed 1795 and current version now at 10 U.S.C. § 252 (2018)).

421d. § 3 (repealed 1795 and current version now at 10 U.S.C. § 254 (2018)).

43 SeePresidential Proclamations of Aug. 7, 1794 and Sept. 25, 178%gs D. RICHARDSON, A COMPILATION OF THE
MESSAGES ANDPAPERS OF THEPRESIDENTS15862 (1896). For more information, see gener@iypmMAS P. SLAUGHTER,
THE WHISKEY REBELLION: FRONTIEREPILOGUE TO THEAMERICAN REVOLUTION (1986); STEVEN R. BOYD, THE WHISKEY
REBELLION: PAST AND PRESENTPERSPECIVES (1985).

4 MARLIN S.REICHLEY, FEDERAL MILITARY INTERVENTION IN CIvIL DISTURBANCES57 (1939).

451d. at 58.

461d. (noting the militia were called out from Pennsylvania, Virginia, Maryland, and New Jersey).

47 The Militia Act of 1795, ch. 36, 1 Stat. 4Zrepealed in part 1861).

48 SeeEngdahl,supranote 10, at 4950 (noting that prior to the Civil War, military troops were more commonly
employed to assist civifficers in the enforcement of civilian laws rather than as soldiers privileged to use force).
49 The Insurrection Act of 1807, ch. 39, 2 Stat. 443 provided that:

in all cases of insurrection, or obstruction to the laws, either of the United Statesngr of a

individual state or territory, where it is lawful for the President of the United States to call forth the
militia for the purpose of suppressing such insurrection, or of causing the laws to be duly executed,
it shall be lawful for him to employ, for ¢hsame purposes, such part of the land or naval force of

the United States, as shall be judged necessary, having first observed alrdwusiees of the

law in that respect.

50 SeeRIcH, supranote37, at 2526 (noting lack of resistance to armed troops, whose presence terrorized local
inhabitants, partly due to the inability of the commanding general to maintain strict discipline ammogpss

51 Proclamation of March 12, 179printed inS.Doc. No. 67-263 supranote36, at 35.
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participants, and turned them over to civil auth
were eventually pardoned.

Resistanee dmwd TPuties

>

n t he WhResbkeelyl iaonnds ,Frrieessi st ancedumi tdet Ha ws o
y vy eeaprusb loifc thhaed rmai nfdlyj ¢ ot donswittdh s<tidddiehy i
swhi clh rvgeerley n e cueps stahrey mntiol ibtu¥ialyd ectt mdbd ilshwe ntt b
ed to make thogmskletdso otkesl. t Iinn 18i0t8i, z Prs s i de n't
ral troops to suppr¥by ompopwps tdfont rtaderhse iEmb
ldielpeeandl e d on i mport s> Alntdh cewgh rRrse swii d ehn tC alneafdfae
owed the contempor agroyv eprrnaocrtsi cteo osfu ptpulryn immigl itto
nue ¢ oltlad cdtiotrisa, ttrhoeo p se npfroorvceea gtahicelh sltcatwam¢ i t o

hsboo rtsh,e sPerneadicidnacth ment of reguf€ongresps to r
equently amended the Embargo Act specificall
a¥Res.ent ment at the tnoe wilsye efneadcetreadl amitlhiotrairtyy f o
inary laws in the absence of armed rPesistance

"*EC('D(’DO""(‘DCDNQD
Qoo T < ap x s
noe o —0o 0o ==

1832, resistance to revenue | aw$Soaugtahienr nleerds t o
ectegstemtlod protective tariffs -whmt had beer
umption of trade thr®%Rattchreerd trtheam d&aoamedsutaild yi mrdku
1 ffs, as 1t had indicated was tiitls biyntl&8mt2, i Con
ame a p°Sloiuctyh efrinxetrust hiwe h wgmwvaids echaunfairly at t1l
camnsda s expended mainly f®TFThe¢ hkepienkdtivr o foNoS§ o
rolina voted to nullify the tariff and declare
ent the federal gove¥P@ameamrte sssoFupgahst &tetddi clol 1 ect t

oOoNoO o+t O OO0 w3 R T 0
= 0 = o <

< O X 0o 0o B

52 Proclamation oMay 21, 1800Qreprinted inS.Doc. No. 67-263 supranote36, at 3.
53 SeeRIcH, supranote37, at 21 (attributing need for increased revenue to pending war with France).
542 Stat. 451 (1807).

5 S.Doc. No. 67-263,supranote36, at 4044. The federal marshal was to attempt to enforce the law with the use of

the posse comitatus, and if that failed, the Secretary of War was to request the governor to issue a proclamation

furnished by the Presideand then call on the state milittd. at 41. The President’s procl amaf
from the local population, which drew up their own memorial protesting the characterization of the situation as an
“insurrect i oRICHsuprdnote37,mte32. Whea simildr opposition to the embargo arose in New York,

the President did not issue a proclamation, attempting instead tagertsie governor to take action, but promising to

reimburse the state for its assistance in enforcing federaldaeat 33.

56 REICHLEY, supranote44, at 64.
52 Stat. 506, 510 (1809) (also known as the “Force Bill?>”) |

58 SeeROBERTW. COAKLEY , THE ROLE OF FEDERAL MILITARY FORCES INDOMESTIC DISORDERS 17891878, at39

(1989) Cangress replaced tliembargo Actwith a new measure to interdict trade with Great Britain and France, 2 Stat.
528, which authorized military force to compel ships from those countries to depart U.S. ports but did not permit the
use of federal or state méity forces to prevent any illicit trade.

591d. at 96 (reporting that President Jackson faced the prospect of employing military force in a state that opposed
enforcement of federal law).

60 SeeRICH, supranote37, at 3839.
611d.

62 SeeCOAKLEY, supranote58, at 95 (stating that Southerners, who sold cotton and other staples abroad but also
imported heavily, found the measure discriminatory for protecting Northern interests, in their view agituati
unconstitutional federal regulation of domestic industry).

63 RicH, supranote37, at 3839; ANDREW JACKSON, COPIES OF THEPROCLAMATION AND PROCEEDINGS INRELATION TO
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authorize the APrrmpsdialdyot ctod 1% beutt tdaute itehse, s a me t i me
t he "Soiieh. Carolina rescinded its nullification
end without (tahlet huosueg ho,f afsoracef i nal defiant gestur
nblify th& Force Bill).

Neutrality Act Enforcement

The early U. S. desire to avoid foreign entanglen
t he f beurnademasni fested itself in a policy of neutr
t heeeonomic interests or poli t°iCeoalgrwiseswse noafc tseadmea
statute to prohibit the enlistment 1in or recruit
foreign war vessels or pri vattieoenrss ,a gaanidn stth et hdei stpea
state at peace Xiheh statHast aiUtreimpodveStealt ¢ she Presi den't
Armed Forces to detain or take possession of 111l
from depart i%8FveUn Spirtisoere mtiaocPormaysntde nt Washington h:
state mndielailt iwaist ht e f forts of the French Ambassador
expeditions against .BPrrietsiisdhe natn dJ eSfpfaenrissbhy irnetleireeds t
counter AaromsBirmesy wiednhll&886o0other scBemeh to 1il

SouTH CAROLINA, S.Doc. No. 22-30, at 38 (1833).

64AC t of March 2, 1833, c h. 57 § 1, 4 Stat. 632, (authori z:
forces, or militia of the United States, as may be deemesbsary for the purpose of preventing the removal of such
vessel ord&ar44o.89%3t. 634 (providing that “whenever t
infor med, by the authorities of any state .. that, wit
the execution thereof, or of any pass from the courts of the United States, is obstructed by the employment of

military force, or by any other unlawful means, too great to be overcome by the ordinary course of judicial proceeding,
or by the powers vested in the marshal by existing lawail be lawful for him, the President of the United States,
forthwith to issue his proclamation, declaring such fact or information, and requiring all such military and other force
forthwith to disperse; and i fma.des w.ch hoep pPPasecistiideem tors hadslt rbwec
promptly to employ such means to suppress the same, and to cause the said laws or process to be duly executed, as are

aut horized and provided in the cases therein mentioned by

65 Act of July 14, 1832, ch. 227, 4 Stat. 583, amended by Act of March 2, 1833, ch. 58, 4 Stat. 636 (reducing certain
tariffs).

66 REICHLEY, supranote44, at67.
67 See generallCHARLES FENWICK, THE NEUTRALITY LAWS OF THEUNITED STATES 15-18 (1913)(describing political

s

situation accompanying President Washington’s mneutrality p

68 Act of June 5, 1794, 1 Stat. 381, remel, 1 Stat. 497 (March 2, 1797) and 2 Stat. 54 (April 24, 1800), repealed 3
Stat. 447, 450 (1818)).

691d. § 7, 1 Stat. 384.

70 SeeCOAKLEY, supranote58, at 2526 (describing government circulars to governors requesting militia support to
suppress neutrality violations).

! See supranote36; Thomas Jefferson, Message to Congress on the Burr Conspiracy, January 22ydigile

online atThe American Presidency Projebttp://www.presidency.ucsb.edwg/?pid=65721( “ Or ders wer e dispatec
to every interesting point on the Ohio and Mississippi from Pittsburg to New Orleans for the employment of such force

either of the regulars or of the militia and of such prooegedalso of the civil authorities as might enable them to seize

on all the boats and stores provided for the enterprise, to arrest the persons concerned, and to suppress effectually the
further progress of the ent ebkMgssadgesDecember,2, 18@alable enlineatf f er s on, S
The American Presidency Projebttp://www.presidency.ucsb.edvg/?pid=29448(suggestingdditional statutory

authorityfor preventionofsuch x pe di ti on mi ght be in order). The President’
with state militia led him to use the neutrality lawher than the Insurrectioncd although President believed the

conspiracy amourtlto an insurrection aimed at sgpting western territories from the United Sta8=eCOAKLEY,

supranote58, at 83 The Insurrection Act was thereafter amended to permitdbefiregular troops as well as militia.

Id. (citing 2 Stat. 443 (1807)%eesupranote49.

he Pr
hin
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American?Salteniminpi o yad fomremaiime puurmpdsre t he
resipeetgoVernors.

cont

In 1836, at ’¢shteg btgi nfeo ro fi nTdeexpaesn dAmme d fWeome Mse xi ¢ o,
employed in an effort to prevent armed American
the “iinghvti ol ation ooff tIAehdNcehu terxaplrietsys IAy taut hori zed

empl oy me nitl iotfAratmeaech dip rc s enforce méAmtmyasThe next
employed in a similar vein to qu'fPerte snidleinttant ac't
Zachary Taylor 1issued a “pirvwicll aanfatdoi mhnH hutirngaidnpg a1 1
expedition ’‘twoh iactht arceks udutbead, i n the Navy dispatchi:
prevent the expelibtliodenke f i omndepmpaihgzers from a
separatists dWarngndhe¢ oThmle aFpeanii msnt eGapreadd at ,i obr e
Grant 1issued a proclamation in 1870 wurging civil
expeditions in vitoblraitnigo nvioofl &hteourtsr atloi tjyu satnidc e .
Requess from States for Military Aid

Section 2 of the Calling Forth Act, authorizing
state made a proper applictalhe oh8F 0y, awbes tumelen
bet ween contending groups of dr€Cahal abedeMar phan
legislature to r Puesti dfamde Talc kasiodh ipmr omp2r 4.y end
Secretary of “aWa rl eaansdt otrwloe rcéddmp asmeinets toof ariedg wltaartse

2 FENwICK, supranote67,at323 3 (descri bing Francesco de Miranda’s efforts

Americans charged with violating the Neutrality Act in connection with the expedition attempted to sktfepse

that their actions were undertaken on behalf of the U.S. government, but the judge refused to issue summons to various

public officials, ruling that the actions were unlawful regardless whether they had been authorized by the Riesident.
at 33 ¢iting United States v. Smith, 27 F. Cas. 1192, 1231 (C.C.D.N.Y. 1806)). The defendants were acquitted by a
jury. 1d.

73S.Doc. No. 67-263,supranote36, at 39.
741d. at49-50.

75 Neutrality Act of April 20, 1818, § 8, 3 Stat. 447, 449. Prior to enactment of the 1818 statute, the general practice
entailed a presidential appeal to state governors for aid in arresting viokdewdl JoHN BASSETMOORE DIGEST OF
INTERNATIONAL LAW § 1321 (1906). After enactment of the 1818 Act, the President called on district attorneys and
U.S. marshals o-genesahto assishin enfercemesee id,sometimgsswith the aid of military forces.

76 S.Doc. No. 67-263,supranote36, at 5153.
77V JAMES D. RICHARDSON, A COMPILATION OF THEMESSAGES ANDPAPERS OF THEPRESIDENTS7-8 (1897).

8 The first of the secalled filibuster expeditions led by Narciso Lopez was disbanded without force by the Navy and
civil authorities in 1849Seelouis N. FeipelThe Navy and Filibustering in the Fiftie$4 U.S.NAVAL INST. PROC.
767,769(1918). A second expedition in 1851 evade8.Uhaval forces only to have two of its vessels captured by
Spanish meif-war, but the captured filibusterers were eventually released back to American forces after some
diplomatic exchanged. at 1016, 1027. A third expedition managed to land in Cutt&8%d but was not met with local
enthusiasm according to plan and was defeated, ending in the trial and execution of the main inistigatb@2729.

The Fenian Brotherhood was an organization of {éishericans some 15,000 strong by 1863 whose bhije@s to

secure the independence of Ireland from Great Britain. After the Civil War ended, a Fenian military convention
determined to invade Canada, but the U.S. military intervened to seize a vessel laden with arms and ammunition, thus
frustrating theplanned expeditiorS.Doc. No. 67-263,supranote 36, at 94.

0 Proclamation of Oct. 12, 1870, 16 Stat. 11B8ywiIck, supranote67, at 52(stating object of proclamation).

80 SeeCOAKLEY, supranote58, at105.
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authorities, witphouotlamewewnrtoi fhehpgpbesensectof
federal troops helped to stabilize ®he situation
A second requeslkt83wh,s whemsh otnle dpamties to the Pe
claimetdovy and set about to establish majority ¢
reaction turned violent, the governor called out
military commander ®TWwhogdeniadrthtidragqpeganml ed t o
Buren for federal assistChauseuafleti'Pb€pDomesuictco
that 'sghavsaaeatee of protection, President Van Bure
discretionary, and belid¢gviofgathkdha@ame¢etri ¢d haitolt hr
authorities,.kavéeélponadedmiinadhgudeel inedupprenth
assiiant¢he meanti me, however, the commanding ge
brought men nadpondaanbetkiiTipgBue ks &detn dWadr
without armed coofmmewdetieprimandeldeby the War D
acting witho®Mt authorization.

A mor e s eorfi oaufsf asitrast ewabsltendhed WH84Rhodbdmcti on
the gover nmenst ahmadretre rt,h es tsitlalt et hat granted by Ki
efforts to dr a®fTtwoa sneepva rcaotnes tciotnuvteinotni.ons were est .
separate sets ofl ag omenrgn nheengti®tToihfrafaitecei vaelustnfoca r iutnyd.e r t
charter declared martial law and requested the P
violence, but President Tyler deciPihreede he had no
subsesgyméhar requests ByreheimimerthedPnesddent h
intervention might be necessary to prevent the o
Thomasf Domr ) s,i ntghef oSeccer et ary of Warmehnddld det er mi n
di s p,amsde ¢ h ep raelpracraeddy procl amati¥n would not be ne

Th®orr R&bad ldmded wit h&ht @i d,)] ashwofenm,r mproduce
Supreme Co,but heée¢c i hBbhdemg ot hdmutchi negsst,abl i s he
thwehether aastepabdnrans form of government guar a
political mat teir®Moorre olvhearg,€ e u 5t t@mndgerceast se dh a vhiant g

81d.

82|d. at 10506.

83 RicH, supranote37, at 53.

84 COAKLEY, supranote58, at108.
85 RIcH, supranote37, at 5354.
86 COAKLEY, supranote58, at109.

87 RicH, supranote37, at 53;COAKLEY, supranote58, at109 (recounting that the Secretary of War laid down the
general rule, that “[i]n doubtful cases where the seat
must bevery urgent and palpable to justify an officer commanding a detached post in marching his forces to repress an

of

insurrection without authority to do so from this depart me

88 S.Doc. No. 67-263,supranote36, at 5354.

891d. at 54.

901d.

%1|d. at 5556.

921d. at 57.

Bld(quoting President Tyler’s message to Congress).
%4 Luther v. Borden, 48 U.S. 1 (1849)

%Sld.a t Wrer[Art. IV § 4] of the Constitution it rests with Congress to decide what government is the established
one in a State. For as the United States guarantee to each State a republican government, Congress must necessarily

Congressional Research Service R42659 - VERSIOR- UPDATED 12



The Posse Comitatus Act and Related Matters

delegated to the Prlesfiadretmht the mirleirtoigamtiimvecdoe < a
is up to the Pr eesxiidgeenntc ytes pdbamtdda mmi teo tahaeaall from
intertenpuondowmsardbatmdbdthlee Casvrett deter mi ned
judicd argy thale to play.

After thd aGiovi lde¢ Sogpunpe erse w sifeofre d er atl o t s wppnse s s
viol%Inncel 877, in response to strikes amlderelated
pay of their, woerdkeerwaslr etyr elafpfée st ed by th¥® governor
We s t VﬁooMgirlyﬂthI,nldl,immmids,Missoﬁ“rWﬂ,scbmdiimna,California
Kent twkyt,h varying degrees of conformity to the 1
interpretrtd BPAPrkou dk gdhviea nor did not request f
quellresltattd&ke violence in Toledo, Cincinnati, and
assistance from ne d%Nboy dnirleictta rhye I cpo nwmaass dga fvse.n , a |
arms from Rock Island Arse¥dt WwWasebmezdesagaziekabld
federal authority might hawea elcetdmna sosfe(irat ef.e deemrr atl h
the deli ve, ybwtf e ihtehnedr® rdsutea ntdoi nagn t hat federal as s
law was constitutionally unavailable without the
lack of available federal trtops, the President

decide what government is established in the ®&fiere it can determinetwe t her it i s Andipsubl i can or
decision is binding on every other department of the government, and could not be questioned in a judicial fribunal.

%|d.at 4 e powef of deciding whether the exigency had anigem which the government of the United States

is bound to interfere, is given to the President. He is to act upon the application of the legislature or of the executive,
and consequently he must determine what body of mestittde the legislature, andheis the governor, before he
canact ) .

971d. at 4243.
98 SeeJERRY M. CooPER THE ARMY AND CiviL DISORDER1 (1980)(reporting on the rise of trade unions after the Civil
War and stating that by 1877 “inducsatnr isacle nceo'n)f 1 i ct was a pe

99 RICH, supranote37, at 7475. Pennsylvanianilitia sent to suppress a riot in Pittsburgh instead inflamed the situation
and were forced to withdraw, leaving the city in anarddiy.

100 The insurrection involved striking railroad workers, who seized control of the railroad in MartinsburGea/V.
RicH, supranote37, at 73. The President sent federal troops, instructing their commanders not to act until his
proclamation to disperse had beeblmhed.Sees. Doc. No. 67-263,supranote 36, at 163; 20 Stat. 80304
(proclamation).

101 A confrontation between militia and strike sympathizers in Baltimorégiwfesulted in 10 deaths, was the impetus
for sending in troopsSeeRIcH, supranote37, at 74; 20 Stat. 804 (proclamation).

102The lllinois govenor requested assistance in the proper form, and President Hayes promptly promised to supply it,
but apparently not wanting to issue a proclamation, gave orders that troops were to be used to protect government
property and enforce the orders of federalrte SeeRicH, supranote37, at 80.

1033 Doc. No. 67-273,supranote36, at 17172.

104 SeeRicH, supranote37, at 8081. The disturbance in California resulted from resentment against Chinese
immigrants.

05geed.at 78 (listing the Pr gestiwlicgheansisted of a certifieation that (l)odisorder f or ma 1l r
existed; (2) state authorities were incapable of preserving the peace; (3) the legislature was not in session; (4) the

legislature could not be convened in time to meet the emergency; and (Bpéat @ the President was to protect the

state against domestic violence).

106 SeeS. Doc. No. 67-263,supranote 36, at 170(reporting that General Hancock determined that such assistance was
not authorized, the governor not having requested it, unless troops were formally summoned by the sherif as a poss
comitatus).

107 1d.

108 SeeRICH, supranote37, at 8283.
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Questions reguedimg shatfedemtdol of'®  noops aros
West Virginia and Maryland, federal troops were
be employed al o'filgns ildned isahneat,g ovishecarmemst.e st was initi:

turdewn for lack of compliance updfeerd etrhacl Ctornosot pist
were to be furnished on the request of the feder
turned over Whetnhedigowedremrors.preall topo®panwygteani:
initially sent 1in to prsotfeicrts tf erdeeqruaels tp rfoopre ratsys, i st
apparently beeWAfleemedhdedéefiene¢ncies were corre
was 1issued, the genekralrodpsceequastcthdrgbantfifed
di sposition 'bafn df eedseproauls etdr otohpes doctrine that when
for assistance under the Insurrection Act, feder
authority:

When the govenor of a State has declared his inability to suppress an insurrection and has
called upon the President of the United States under the Constitution to do f@nthat

that time commences a state not of peace but of war, and that although civil logatyauth

still exists, yet the only outcome is to resort to force through the Federal military
authorities, and that can only be through a subordination of the State authorities for the
time being and until lawful order is restored; otherwise there can bemplete exercise

of power in a military way within the limits of the State by the Federal offiéers

The doctrine appears to have gained the approval
do with command of statdeitsrimgp st,healctohmmagild ear ttel o
federalize state troops afr°Thee¢groposkatequathenc
insurrection to war calling for the substitution
enforcement s ecietms way hiawteo floamtnadr War Depart ment
military role *n civil disturbances.

109 SeeCOOPER supranote98, at 6264.
110|d. at 62.

111s.Doc. No. 67-273,supranote36, at 17172. Although no proclamatioander the Insurrection Act was issued,
President Hayesrdered thaofficers in charge were to command insurgents to digpgrior to taking any actioid.
at 172.

12|d, at 173
113 SeeRICH, supranote37, at 78

114 Telegram from MajoiGeneral Hancock to Adjutai@eneral of the Army, July 24, 187&printed inS.Doc. No.
67-263,supranote36, at275.

115 Telegram fronMajor-General Hancocto Secretary of War George W. McCrary, July 24, 18&@tinted inS.
Doc. No. 67-263,supranote36, at 275 276

116 SeeRICH, supranote37, at 7677.

117 See, e.gWar Department Document No. 882, Office of the Adjutant General, Military Protection The Use of

Organized Bodies in the Protection and Defense of Property During Bidtes, and Civil Disturbances 63 (1919)

(stating that “federal troops can not take orders from civ
whenever Federal troops go on duty” Hhasnotbedndeclpredeep ose of ri o
alsoA Comprehensive Study of the Use of Military Troops in Civil Disorders with Proposals for Legislative, R8form

U. CoLo. L. Rev. 399,410(1972) (arguing that the use of military after the Civil War led to erosion aimtiat

military troops used to execute laws were ordinarily subordinate to civil authority). This phenomenon may have been

more pronounced at the state le®#eHenry Winthrop Ballantinelnconstitutional Claims of Military Authorifyb J.

AM. INST. CRIM. L. & CRIMINOLOGY 718 (1915) (reporting instances of military intervention in labor disputes, mostly

by state militias).
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t s were sent to deal with disputes 1in W
i aJlntiCalfidiofmre of the governor to requ
e o a deni™Theo fCanliilfiotranriya aGoslids tRaunsche .wa s m
tened tendency toward lawlessnessy which wa
YTrhtee-sspeplofi nt ed Vi gilance Committee of San Fr
erate separately from federal and local 1 aw
ner to the federal ®¥bmrgowardraor acalklidad ofutha
down the i1insurrection, and, having receiyv
tance from the Ar mp,m 4he¢ Phheas iAdktadtr. tweays 1 e f u
al advised stihteu aPtrieosni dweanst ntohta ts utfhfei ci ent ly d-
VVZamtdi mm,t ed that during the month of tur moi l
t had been madd®Whoe nc otnhvee nVei gti hl ea nlt eeg iCsolmanti ut rt ee .«
onuedrg,e aof t he California Supreme Court, t he
the military, this time MAgmi thetkbeommagudest
ned down. The senior naval oommiamwteironal San F
uirements for requesting aid from the federal
tructsedc aphteaisthitphat there was to be no interf

X e

territory of Urtathl ewarse stihset ance tod fceodesriadle 1 a
Ja8n5d0 Bri gham You@lgyr¢heohehdsuwdy€Beiant sof Latt
pointed Moss tg awvhditea t .ants of Utah were also mert
nded awsragardmhnating dvaoalmi dhee govteaalbhry too hp
arly all federal official dITtno 1185dvye tthlee Ptrersi idte
pointed a new Agronveed nhoerr,e easnedn tf eidne rtaol ensure a p
wé®Governor Young responded by declaring martia
om enterifkEt tWwesteotrtiuontrtiyl April 1858 that Pre
oclamationyotfdetrhmge awmmme swould obey the 1 aw an
o di*Trheotproclamation was not styled as an ord:e
structed to act in a%'d of the execution of ciyv
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1183, Doc. No. 67-263,supranote36, at 74

191d. at 71.

120 1d. at 7477.

1211d. at 74.

1221d. at 7276, 247.

1231d. at 249.

1245 Doc. No. 67-263,supranote36, at 76.

1251d. at 77.

1261d. at 78.

1271d. at 78 (citing HR.Ex. Doc. No. 25, 2d Cong.,2d sess.).
128|d, (federal forces were originally to act as posse comitatus to aid newly appointed civilian government).
1291d. at 79.

130 proclamation of April 6, 1858, 11 Stat. 796

1311d,, 11 Stat. at 797 (reporting that the President had orderet d e t ac hment of the army to mar ¢
Lake ... and to acpossdf omrcahe efifocedmesntaof the [ aws?”).
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Slavery, the Civil War, and Reconstruction

In 1831, federal troops were sent out on several
insurrections, initially in New Orleans and 1ate
CarofTrhaes.e actions appear to haavrey bceoenmmaunnddaenrttsa kic
response to requests from lbeghsofiffieidaby, amyd sd
or presidental proclamation.

During troubles relateidn tJ]o8 Réhees isd earwte rPyi eirscseu ei sisnu
proclamatandinngommrsons involved i#8Iwmnltahweful ¢ omb
following mgovhsaot h€r agwent requests to the c¢om
Leavenworth and Ft. Riley for troops to disband
Lawr ¢When Kasnspaesnding entry into the Union in 18!

headgotvtheamblked upon the commandefasofa P.oS.setroops
comitatus in ai d”™Tfhetrhee dcoiewi In oatu tahpopreiatri etso. have |
proclamation under the Insurrection Act, and sin.

empowered to request the assistancnes todt tther yni I it
basis for this action. Rathergogf ithappewhy ¢ methgiv
known as the Cushing Doct rmemeb,e tehdepodifad nEadr bed o w,
could act as a posse comitatus to enforce the 1a
law that permAremd dFoheemse of the

At the dawn of the secessionist movement that 1e
to send troops into secepadmgetphttaitd wasn,y a ppaorpesn tdli s |
to execute the laws pfbe¢hsubaidnnav¥Hedonetcesbkaau
informed Congress that because federal law enfor
had already been demolished, his duty to execute
the aid of ®h0inl ictoanriyn gt rionotpos .of fice, President Lin
at times using federal military power without su
staP@osngress also enacted2 aofhetwhe rOalilaidndg nRor trlke p.
“rebeltlod oinmstances for which the wuse of the Ar med
standard from a situation in which a“ oombination
power ful to be suppressead by oftteee domegisna rvhicohrr sk
unl awful obstrumaeakepsdriassmmbobagecable to enfor
ordinary course 9% judicial proceedings.

The successful suppression of the utdcdabellTlhicon did
Reconstruction period after the Civil War was <ch
Sout'hfforts to establish new governments in for m

1323, Doc. No. 67-263,supranote36, at 4546, related documents at 2283.
133 |d

13411 Stat. 791 (1856).

1353.Doc. No. 67-263,supranote36, at 6971.

136d, at 71.

137 SeeEngdahl,supranote 10, at 53.

38 5ee id.

1391d. at 5354. The Suprem Court declared such use of the military in loyal states to be unconstitufirnzdrte
Milligan, 71 U.S. (4 Wall.) 2 (1866).

140 Act of July 29, 1861, 12 Stat. 283%eeEngdahl,supranote 10, at 5556 (describing changes).
141 SeeGary Felicetti and John Luc&he Posse Comitatus Act: Setting the Record Straight on 124 Years of Mischief
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contentious during the addc®Pdesfiadlehdwi mg cteh o edi Wic
military aid from state governors during these Yy
sometimes receiving simultaneous requests from t
same state dFter an election.

Resistance to efforts to salcalivicshv Coaguals sstt dt pasfo
Rights Act of 8w IKI(wnx §KPwahm lcAhcetd mtolmeg ot her t hings
new insurrection proviempholpaemrdneatn d nnga vt ahle fPorrecseisd

enforce .ciTvhiils raiugthhtosr i ty was used 1immediately af
issued a proclamation calling attention to the n
nece $Tchriwy. was fdl mowdehssdwdrea by a proclamation
commanding conspirators in nine counties in Sout
in their firear ms, ammunition, and "ainsdgui ses to
short Ifyt etthebryeaa proclamation suspending habeas c¢
the*Handreds of suspected Klansmen were arreste.d
fedepoda¥t

Use of Military Forces as a Posse Comi
Even thoughdCon geraepsoswz2d2d the Pregmdeént iwaotoall

overcome obstructiamnds itto hlaadw ael mfoo rpaeomendte d aut hor
statutes for the President to employ the 1land an
punpo,sgppears tun dearvset oboede nt hat federal law enforec
themselves call on local military comifdanders for
Congr eweesdhhaed federal equival ensthaolf, tvhiet Is htelrei fpfg we
call forth the posse conPEle ufse denr aple rofiaorr smmanlcse aonf
deputitbusvsermmbowecbhphlk assmembace of the Ar med
Forwken force became peroessarygftdbedeseelbtecothes,

and Misunderstanding Before Any More Damag®bne 175MIL.L. REV. 86,1000 9 ( 2003) (describing “c
reconstruction” effort sS.Roello 6Vi26Bsupranoteds chaptes V-iVAIll t error i s m) ;
(describing employment of military during Reconstruction period andResbnstruction political disturbances during

the years between 1866 and 1876).

142 SeeCOAKLEY, supranote58, at341

14317 Stat. 13 (1871(current version codified at 10 U.S.C. § 253).

14417 Stat. 949 (1871). A previous proclamation under the existing authority to assist states South Cardiing in put

down domestic violence on application of the governor did not bring about the desired result, 16 Stat. 1138 (March 24,

1871).

14517 Stat. 950 (1871).

14617 Stat. 951 (1871).

147S.Doc. No. 67-263,supranote36, at103

148 Felicetti & Luce,supranotel4l, at9 5 The framers clearly were aware of fhesse comitatus and the use of the
military in some forms of law enforcement, yet they did not prohibit the prattijce.

“9See,e.g. 1 Stat. 87 (1789) (“a mar s h a.whoseldutyitlshalbbe.toa ppoi nt ed i n
execute througout the district, all lawful precepts directed to him, and issued under the authority of the United States,

and he shall have the power to command all necessary assistance in the execution of.fiisgduty Cal 1 i ng Fort h Ac
9, 1 St at . emashalsEfithe 9e2eyal distfictsland their deputies shall have the same powers in executing

the laws of the United States, as sheriffs and their deputies in the several states have by law, in executing the laws of

their respective states?”).
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e
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150 Se@WiLLI AM WINTHROP, MILITARY LAW AND PRECEDENTS866 (1920).

151 Act of Feb. 12, 179FRespecting fugitives from justice, and persons escaping from the service of their masters, 1
Stat. 302, as amended by 9 Stat. 462 (1850).

152| aws permitting the President to uséitary forces to execute particular laws were apparently understood to place

the forces so employed under the direction of civil authoriies, e.gNeutrality Act of April 30, 18188 8-9, 3 Stat.

447,449 (authorizing President or his designee tgkm militia or land or naval forces to detain certain vessels,

prevent military expeditions, and compel departure of foreign ship3g49, President Taylarsed this authority to

callupon “every officer 1in t h fortsinhispowertyarreskfar tvial dnd pumishmentl i t ar y ,
every such offenders of [neutrality 1JamessD,RCHRDSONAT espect t o
COMPILATION OF THEMESSAGES ANDPAPERS OF THEPRESIDENTS7-8 (1907).

1539 Stat. at 463

cient execution of this 1aw, whenever their

e
he Senate whether sufficient auth
|

s serving on a posse were to remain subordin

hen i,€fopgsesed apparficalby astehat
for its eRPfwascememt . a Thev, Fugidtives
s 1 d

t

Wndtelrat awhers whose sltalvers dtaadt €@ swampe de 1t toi tal
t warrant for the slaves and to have the wa

a
a

(

ubtuitonmwhen particularly fierce opposition ar o:
, civil and mi
eir power in qu@tTlhien gS e[esfuecMm]r ys e ml i ma tdiea s s t ¢
e ready to respond to the call of a ma

rb

nei on, thet eveah Pntervention was

t

vtyo enforce federal law was an inherent power,

t

sp¥Hs eal so made the argumemdl Itehca ti m lany imiilzietnas:
s w h

C

Judiciar ys aCwo mnoi trteecaes odne ctloa rceodn stihdaetr inti

t

1545, Doc. No. 67-263,supranote36, at 62; 9 Stat. 1006 Pr e s i dent Millard Fillmore’s procl

officers, civil and military, to assist in enforcement of the Fugitive Slave Act in 1851).
1553, Doc. No. 67-263,suga note36, at 62.
156 SeeCOAKLEY, supranote58, at133.

1571d. at 130 (citing V1JAMES D. RICHARDSON, A COMPILATION OF THE MESSAGES ANDPAPERS OF THEPRESIDENTS

263746 (1897)). He further suggested that the requirement to issue a proclamation in connection with calling forth the
militia should be dispensed with in cases where such a proclamation might defeat the purpose of the law to be executed
by alerting perses whose arrest was sought.

158 Id.

1591d.; S.Rep. No. 31-320 (1851). The Committee suggested that statutory authority to call forth the military or the
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In June of 1851, a federal marshal sum dChindago r
the'™Het called for the assistance of members of t
prevent abolitionists from rescuing ¥Hhkeprisoner
mar shal subsequentDep abrinttm df@ adbaymfwirt it et mdburser
funds he had paid the members of the Yolice forec
Attorney General Caleb Cushing was asked whether
cl a®While ttliom qeenmined pending, another inciden
the arrest of fugiti v%Twol abvaet tAenrtiheosn yo fBuarrntsi lilne rly8
of federal trtolbbg sc iwtehree wdsdednetr nionrt oa l sloi ®hdfl ed up |
when additional forces were requested, military
from Washington to be necessa%y before complying

The Attorney General took the oppoude¢um,i ttyo osten
announce a new doctrine regar d9¥@ygs Hsihrergeesmppolnosyeme n t
went well beyond thbyguédedabemplfawhdthgrthbaeFugi

Act might i1include members lofs ear vmitncaeto,e nacneddi tai a
broader—memhmheidr plef the military by virtue of

posse cAmpdnrnemtsly adopting the views expressed

Committee in reactiaen rsaoviibodnws pare vt hdae scnd adatd tned dm:,

The posse comitatus comprises every person in the district or county above the age of
fifteen years, whatever may be their occupation, whether civilians or not; and including the
military of all denominatins, militia, soldiers, marines, all of whom are alike bound to
obey the commands of the sheriff or marshal. The fact that they are organized as military
bodies, under the immediate command of their own officers, does not in any wise affect
their legal cheacter. They are still the posse comitatus. (xxi Parl. Hist., p.672, 688, per
Lord Mansfield)®

regular military forces to enforce due execution of the laws would be rarely used, only after civi(\pitlvéhe aid of
military units as a posse comitatus) were to prove inadeddatd. 1.

06 Op. Att’y Gen. 466, 466 (1854).
161|d.

162 Id

163 Id

1645, Doc. No. 67-263,supranote36, at 63.
165d, at 64.

66|d.at636 5 (recounting the “Anthony Burns” riots and a simila;:

1854).

167 SeeCOAKLEY, supranote58, at1331 37 (reporting t hat @{nthe midshof widespreagdi ni o n
resistance in Boston to the rendition of Anthony Burns, which became the occasion for the largesposbiary
comitatus ever assembled, albeit not under the effective direxttbe marshal).

%6 Op. Att’y Gen. 466, 473 (1854). Cushing’s citation
the English Chief Justice during debate intweise of Lords concerning the validity of use troops to quell rioters in
London:

Lord Mansfield...we n t ...fljhappedrs most clearly to me, that every man may legally interfere

to suppress a riot, much more to prevent acts of felony, treasorglsgllion, in his private

capacity, but he is bound to do it as an act of duty; and if called upon by a magistrate, is punishable
in case of refusal. A private man, if he sees a person committing an unlawful act, ... may
apprehend the offender, andmay use force to compel him, not to submit to him, but to the law.
What a private man may do, a magistrate or peace officer may clearly undertake; and according to
the necessity of the case ..., any number of men assembled or called together for eegparpo
justified to perform. This doctrine | take to be clear and indisputable, with all the possible
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years Isa toepri,ni@uns hsiunmpgpl i ed the justification 1
1 of civil law enforcememti saaurt hiowrv ¢ li esmd mt wihm
et we eann dp-sabnatvier y fotComgirmsKamsasted with a r1id:c
ppropriations bil {pafroor boifd dihneg ntihlei tuasrey offo racneys o
nforce termist@Afitadr 1laovmd ndiKacussion of whether
er mane, it was defeated.

& g
— o

QoS oo

consequences which can flow from it, and to be the true foundation for calling in of the military
power to assist in quelling the late riots.

The personwvho assisted in the suppression of those riots and tumults, in contemplation of law, are
to be considered as mere private individuals, acting according to law, and upon any abuse of the
legal power with which they are invested, are amendable to the lahsiofountry.

...On the whole, my lords, while.l. sincerely lament the cause which rendered it indispensably

necessary to call out the military to assist in the suppression of the late disturbances, | am clearly of

the opinion, that no steps havedn taken which were not strictly legal, as well as fully justifiable

in point of policy... The military have been called in,not as soldiers, but as citizens: no matter

whether their coats be red or brown, they have been called in aid of the latessumiovert them,

or overturn the constitution, but to preserve both.

XXI HANSARD, THE PARLIAMENTARY HISTORY OFENGLAND FROM THE EARLIEST PERIOD TO THEY EAR 1803 at 69698
(June19,1780Cus hing seemed to turn Lorde Mamotfd etlldd ts, pdOti me¢ foamc ti tt
organized as military bodies, under the immediate command of their own officers, does not in any wise affect their

legal character.” English law prohibited ime&ngtaridalord 1 a w, t he
Mansfield justified an apparent breach of the martial law proscription by asserting that the soldiers had acted as

individuals called, commanded, and governed exclusively by the dictates of law applicable to civilians. Civilians are

nota ganized as military units and are not subject to the co
could only hold as long as the soldiers were not organized as military bodies and were not acting under the command of

their officers. The fet that they were organized as military bodies, under the immediate command of their own

officers, was the critical determinant of their legal character

169 president Pierce told Congress:

The Constitution requirinffhe Executive}o take care that thevs of the United States be

faithfully executed, if they be opposed in the Territory of Kansas he may, and should, place at the
disposal of the marshal any public force of the United States which happens to be within the
jurisdiction, to be used as a portiof the posse comitatus ; and if that do not suffice to maintain
order, then he may call forth the militia of one or more States for that object, or employ for the
same object any part of the land or naval force of the United States. So, also, ifrinetiobdbe to

the laws of the Territory, and it be duly presented to him as a case of insurrection, he may employ
for its suppression the militia of any State or the land or naval force of the United States.

V JAMES D. RICHARDSON, A COMPILATION OF THEMESSAGES AND PAPERS OF THEPRESIDENTS358(1897); see also

EDWARD CORWIN, THE PRESIDENT. OFFICE ANDPOWERS 17871984 155(5thed. 1984 cal l ing Cushing’s opin
ingenious means of virtually eliminating the proclamation requirement under the Insurrection Act by enabling marshals

to summon both state militia and U.S. regular forces within their precincts to assist in enforcing tuiteyy,

k)

President Pierce’s use of new doctrine to declare 1t his d

170 By the proposed legislation, would Congress would have given itself final authority to select which of the
contending govements to recognize:

But Congress hereby disapproving the code of alleged laws officially communicated to them by

the President, and which are represented to have been enacted by a body claiming to be the
Territorial Legislature of Kansas; and also disapprg of the manner in which said alleged laws

have been enforced by the authorities of said Territory, expressly declare that, until those alleged
laws shall have been affirmed by the Senate and House of Representatives as having been enacted
by a legal legislature, chosen in conformity with the organic law, by the people of Kansas, no part

of the military force of the United States shall be employed in aid of their enforcement, nor shall

any citizen of Kansas be required, under those provisions to agaas of the posse comitatus of

any officer acting as a marshal or sheriff in said Territory.

CONG. GLOBE 34th Cong.,1st& 2d Sess. 1813 (1856).

t)
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171 Members of the two political parties understandably disagreed as to whether the presence of fedeiratti@op

South tainted or insured the integrity of the political pr
the defenders of the country from foreign and domestic foes, has been used as a police; has taken possession of polls

and cotrolled elections; has been sent with fixed bayonets into the halls of State Legislatures in time of peace and

under the pretense of threatened outbreak; has been placed under the control of subordinate State officials, and, under

the instructions of thetAt or ney General, has been notified to obey the or
and special,’ appointed in s war msCoN@Red2ll7drematkyyof Rep.r k i n a pr
Banning), wit h, “ e ose of trapps In the &tates kecently in nehellion Wwas tincatled for or

inconsistent with the spirit of republican liberty. If they were recalled before every man, white and black, was safe

safe and truly free, with all his civil rights in their fullesttent-t hey wer e r ¢ c@NGRea3600 soon. ” 7

(remarks of Rep. Philips).

2Section 5 of H.R. 4691, as passed by the House, provided,
any money heretofore appropriated, shall be appti¢de pay, subsistence, or transportation of troops used, employed,

or to be used or employed, in support of the claim[s of various individuals and bodies purporting to comprise the valid

government of Louisiana]; nor in the aid of the execution of anggs®in the hands of the United States marshal in

said State issued in aid of and for the support of any such claims. Nor shall the Army, or any portion of it, be used in

support of the claims, or pretended claim or claims, of any State governmentcer thiéreof, in any State, until the

same shall have been duly recognized by Congress. Any person offending against any of the provisions of this act shall

be guilty of a misdemeanor, and, upon conviction thereof, shall be imprisoned at hard labolefs thatn five years

or more t haGONGtREQ21K9€1877)s . ” 5

173 SeePresidential Proclamation of May 5, 1877, 20 Stat. 803 (1877) (calling Congress into session).

174 The bill contained no posse comitatus provisions because the President haawnitfedieral troops from
Louisiana and South Carolina and because of concern over disturbances on the Mexican border and over Indian
uprisings. BCONG. Rec. 287 (remarks of Rep. Atkins) (1877).

«“From and after the pa sfuldoemployany parhofthe Aimy of the Wnited Statdshsan ot be 1
posse comitatusr otherwise under the pretext or for the purpose of executing the laws, except in such cases and under

such circumstances as such employment of said forces may be expressigetithoact of Congress; and no money

appropriated by this act shall be used to pay any of the expenses incurred in the employment of any troops in violation

of this section; and any person violating the provisions of the this section shall be deetyexf guihisdemeanor, and

on conviction thereof shall be punished by a fine not exceeding $10,000 or imprisonment not exceeding two years, or

both such fine @omaglReGC 3845r(1i8%8p n ment . ” 7

"The “pretext” languageouwgahst stto ibcek e“ni nb etchaeu snea tiutr ewaosf tah r e f |
administration dCONGRECAGAG(vemarks af SennSargent). Instances of express Constitutional

authority were added to the statutory exception, although then as now the gfectsef ¢his change was a matter of

dispute; the penalty was applicable only to willful violations, although a Senate requirement that the penalty be

restricted to willful and knowing violations was not accepted.
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Despite early efforts on the part of the execut:i
amendehd, Posse Comitatus Act has remaifhed essent i

177 SeeWINTHROP, supranote150, at 867.
178 1d.

179 Sedd.
180 Id.

181 SeeEngdahlsupranote10, at 626 4 ( “ By t h eth] eemtuty itdvdd becdme thgroughly established in the
common understanding that wherever and whenever military troops were employed, it was equivalent o yva

182 Cf Felicetti & Luce,supranotel4l,at91( ar guing that “courts analyzing the Act
it was the only law oprinciple that limited the use of the armed forces in a law enforcement role. Some, therefore,
have claimed to discern a broader policy or ‘“spirit’ behin

statute’s text .icie\dreisbuad, thel are embodieddndederalism]the law concerning federal arrest
authority, election law, and especially fiscal law. Th@osse Comitatus Actd oe s n’t have to do all t
that even the Act’s original pr ofipad theseother pringiptesintathed t o r ec o
surviving part of the Act has only cr e andhasisowmedagreatd t o ° di
deal of cGInWiliamgAsn Argutment for Putting the Posse Comitatus Act to, RBafliss. L.J. 99 16465

( 2 0 1As)) symbolic expression of the traditional American value of maintaining civilian control of the mitiry,

Posse Comitatus Act fails. The Actpses criminal sanctions aivilian authorities that use the military to enforce

laws, rather than limit criminal sanctions to military authorities that usurp civilian control. As a practical tool to

effectuate Ifty means of maintaining a separation between the military and civilian farcement, it likewise fails.

Its vague language has caused nothing but confusion and motivated Congress to enact so many exceptions to the Act

that it has long since been swalled” ) .

183 SeeRutherford B. Hayes, Second Annual Message to Congréxsy@& Rec. 5 (1878) (noting recommendation of

the Secretary of War that the provision be repealed or ameridad)jual Report of the Secretary of War for 1878, at
VI-VII (advising repeal of posse comitatus provision or expansion of exceptions to permit employment of the Army to
counter lawlessness in Arizona territorgge alscChester A. Arthur, First Annual Message to Congres€dngs.

Rec. 28 (1881) (advising an exception pernmigithe military to assist the civil Territorial authorities in enforcing the
laws of the United StatgsChester A. ArthurSpecial Message, 13oNG. Rec. 3355(1882) (same). Congress declined

to exempt the territories at that time, apparently due todhefbhat sufficient authority existed in insurrection statutes

to permit military intervention to execute federal law, albeit under presidential authority rather than that of the federal
marshal Seel3 ConG. Rec. 345758 (1882) (statement by Senator Edmds, reporting conclusion of the Senate
Judiciary Committee). In 1900, however, Congress enacted an exemption for the District of Alaska, Act of June 6,
1900, 31 Stat. 330.

184 For some time the act was contained in Title 10 of the United States Codepaesbiyxexempted the territory of

Alaska, 10 U.S.C. § 15 (1940 ed.). When Title 10 was recodified and the section transferred to Title 18, the Air Force,
previously covered while it was part of the Army, was expressly added to the act, and the refekstatdy then a

state, disappeared. 70A Stat. 626 (1956).

Over the years, Congress has adjusted the impact of the Posse Comitatus Act by enlarging the number of statutes which
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Congres sh olmeewvtehro,ri zed a substantial nutuithikeenmcaf exc
with an additional pAmomaed ifpdrnommkea garimestt suser ocdortt
searches %¥nd seizures.

Constitutional Considerations

The Posse Comitatthsedctonatistet)ntlmhbwvhgie stxit@emg : d
Posse Comitatus Act track constitutional require
Congress to adjust or ignore? (2) To what extent
Prsei dent 1limit the power of Congress to enact th:¢
restricting dhecPe teis oAdreninedd iFnovroclevsei Itihaen a f fairs ?
specifically are the mielxiptraarsys hlgarwi zeendf oiriic etnheen t C oanc
for purtrthe easctof

Constitutional Origins

Lord Coke and his colleagues, 1in crafting the Pe
of the Magna Carta and subsequents coxfploaumrat ory st
constitutional due process FlUausmes 2 fpipekhicki ti on
proscwopidomot abide either the quartering of tr
martial 1 aw, be it impossepgabyghetdi bynabldremereosn
punishing civilians.

The Declaration of Independence 1lists the 1imposi
to fundamental Iliberties that i1irrevocably ruptur
Final pgssiblhetproteceusions of a larger, submerge
bar t h eArunseed offo rtsheek ve c¢c1 vilinanhen8Senvadi edbesd,

a
S
Amendments, with their promisguacffeaianigviolfi am omi
among us, and the. benefits of due process

This view is mnot without judicial ssutpapnodritn.g The ¢
reluctance to recognize the afAhdrmembefsmofithe

expressly authorize the use of the Army or Air Force to execute the lave afeesometimes referred to as

“amendment s to the Posse Comitatus Act. Since they do not
accurate to characterize them as expansions of authority under the statutory exception to the Posse @omaithars A

than as amendments or changes in the act itself.

”

8« The Secretary of Defense shall prescribe such regulation
(including the provision of any equipment or facility or the assignment or detail gfesgnnel) under this chapter

[10 U.S.C. 88 27282] does not include or permit direct participation by a member of the Army, Navy, Air Force, or

Marine Corps in a search, seizure, arrest, or other similar activity unless participation in such activity inember

is otherwise authorized by law.” 10 U.S.C. § 275.
Soon after the enactmentafrrent § Z5, the Secretary of Defense promulgated such regulations which, subject to
designated exceptions, prohibited: “(i) Interdiortion of a

seizure, (iii) An arrest, stop and frisk, or simiétivity. (iv) Use of military personnel for surveillance or pursuit of
individuals, or as informants, under c®2¥3¢0)(a)3y47Feds, i nvestig
Reg. 14899, 14902 (April 7, 1982). Some years later the regngatiere removed, 53 Fagleg 23776 (April 28,

1993)and replaced with a new regulation combining various authorities related to domestic operations, 32 C.F.R. Part

185, 58 Fed. Reg. 52667 (Ot®2, 1993), which in turn referred relevanDOD Directives setting forth regulations in

greater detail

186 See supr&Background ”
187 Ex parteMilligan, 71 U.S. (4 Wall.) 3, 1225 (1866); Toth v. Qarles, 350 U.S. 11 (1955); Reid v. Covert, 354
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Supr e me (oduor ta cskeneonwl edge possible components of
Youngstown Sheet Hnaldiaube €. TatumBawyer

But i f @amaratrigaelr laamw iprinciple lies beneath const
amendmenmnnd the spirit of the Posse Comitatus Ac
Those regions from which it might have been expe
by inactivity. The boundaries o f®UFnitd TlicredtAmend

U.S. 1 (1957); Kinsella v. Singleton, 361 U.S. 234 (1960); Grisham v. Hagan, 361 U.S. 278 (1960); McElroy v.
Guagliardo, 361 U. S. 281 (1960) ;buteeeSOlarib V. Writel Stateg, 483Par ke r , 395
U.S. 435 (1987) (holding that the jurisdiction of military tribunals depends upon whether the accused was a member of

the Armed Forces at the time of alleged misconduct and, contr@yt€al | ath@tn whet her the c¢ri me wa
connected ) .

188343 U.S. 579 (1952).

Article 11, Section 2 make the Chief Executive the Commander in Chief of the Army and Navy. But
our history and tradition rebel at the thought that the grant of military power carries with it
authority over civilian affairs.

343U.S. at 632 (Douglas, J., concurring).

Time out of mind, and even now in many parts of the world, a military commander can seize
private housing to shelter his troops. Not so, however, in the United States, for the Third
Amendment s ays, intimdofpehce bedquastered in any house, without the

consent of the Owner, nor 1in time of war, but in a man
war time, his seizure of needed military housing must be authorized by Congress. It also was
expresst left to Congress to ‘provide for calling forth th

suppress Insurrections and repel Invasiohns Such a 1l imitation on the command p.
a time when the militia rather than a standing army was cqhéted as the military weapon of the

Republic, underscores the Constitution’s policy that C
utilization of the war power as an instrument of domestic policy. Congress, fulfilling that function,

has authorized ther€sident to use the army to enforce certain civil rights. On the other hand,

Congress has forbidden him to use the army for the purpose executing general laws except when

expresshauthorized by the Constitution or Act of Congress.
343 U.S. at 64415 (Jackon, J., concurring) (emphasis in the original).
In Youngstownthe Court held that, when Congress had specifically refused to grant such authority by statute, the

President’s constitutional and statut omsufficigntooseppartara s Presi de
executive order authorizing the Secretary of Commerce to use the resources of the federal government, including its
Armed Forces, to seize and operate the c ovidastrikeydlat steel mil

587.
189408 U.S. 1 (1972).

The concerns of the Executive and Legislative Branches in response to disclosure of the Army

surveillance activities and indeed the claims alleged in the complairgflect a traditional and

strong resistance of Americattsany military intrusion into civilian affairs. That tradition has deep

roots in our history and found early expression, for e
prohibition against quartering soldiers in private homes without consent and im#tiutimnal

provisions for civilian control of the military. Those prohibitions are not directly presented by this

case, but their philosophical underpinnings explain our traditional insistence on limitations on

military operations in peacetime.

Id. at 156.

In Laird v. Tatumthe Court refused to order the military to stop collecting information about civilians unless the
civilians could show how they had been hurt by what the military was ddiraf. 3. (More precisely the Court held

that, in the absex® of any showing of specific harm or the realistic threat of specific harm, a claim, that the data
gathering activities of the military services had been conducted so as to chill the First Amendment rights of the targets
of those intelligence collectiorfferts, was nonjusticiable.)

190 5eeTom W. Bell, The Third Amendment, Forgotten But Not Gdh&/M & MARY BiLL RTs. J. 117 (1993); William
S. Fields and David T. Hard¥he Third Amendment and the Issue of the Maintenance of Standing Armies: A Legal
History, 35AM. J.LEGAL HisT. 393 (1991); William Sutton Field§he Third Amendment: Constitutional Protection

Congressional Research Service R42659 - VERSIOR- UPDATED 24



The Posse Comitatus Act and Related Matters

the outrtelmmi Hast idffednd Amepnpdmartd sl1ight¥y more vi
Even in the inviting context of the Posse Comita
excursions into areas ofnnifhgpossible constituti

o

the other hand, the Constitution appears to r
led for in handrmngsd€magtrtessafbdbandtedholkt zpg th
cute the Laws Ionfs utrhree cliniioonns, “#Snudpdprréepsesg ubmuwa ¢ e e
states protection agiepublircraeas folt moonfugowwvea
upon the request “bometshtei '*Wihdel dnegd 3 ad ua rg
iftriotme kk e e pi ng t he it hoewn rset¢aamdnivmegp maerhneiiers ,mi 1 i t
ect to any constraints i@edgnddong mhy aaanshtoirtu
h those forces to suppredTh€nast medttihenms or
onroirz epsr os cr i (bwhi anla rits aslaild wt o exi st when civi

[ P o B - I ¢ B ¢}
(=R~ == =]
- = oo a0 o —

h
]
t
h

From the Involuntary Quartering of Soldiers24MiL. L. Rev. 195 (1989). In one of the few reported Third

Amendment cases, striking state correctional officers brought a civil rights action against state authorities who had used

the officers’ prison facility r es iaps fhedisiriateourtdéismissedt o house r
Engblom v. Carey, 522 F. Supp. 57, 70 (S.D.N.Y. 1981), the appellate court reversed on the ground that it could not

hold as a matter of law that the officers had no Third Amendment possessory interest in the restdesit@iair2d

957, 964 2d Cir. 1982). On remand the district court dismissed based on the qualified immunity of the defendant state

officials in light of the uncertainty of the right with respect to Third Amendment questions, 572 F. Supp. 44, 49

(S.D.N.Y.),a f f724d~2d 28 (2d Cir. 1983). The implications of the case prior to remand are discus$ée ifihird
Amendment’'s Protection Aga #9Bmsobk LUREW&8nN@983). Mi | i tary I ntrusion

1The Second Amendment might be seen as evidence bféthe n der s> preference for the Minut
mercenaries as a means of common defense. Story, speaking of the Second Amendment, noted the distaste in the early
Republic not simply for a standing encemfastandingmmmy dtalle ment i n d

The militia is the natural defence of a free coumamginst sudden foreign invasions, domestic

insurrections, and domestic usurpationp@iver by rulers. It is against sound policy for a free

people to keep up large méity establishments and standing armies in time of peace, both from the

enormous expenses, with which they are attended, and the facile means, which they afford to

ambitious and unprincipled rulers, to subvert the government, or trample upon the rigets of t

people. The right o f the citizens to keep and beas has justly been considered, as the palladium

of the Libeties of a republic; since it fafrs a strong moral check against the usurpation and

arbitrary power of rulers; and will generally, evethiése are successful the first instance, enable

the people to resist and triumph over them.
Il JOSEPHSTORY, COMMENTARIES ON THECONSTITUTION OF THE UNITED STATES § 1890 (1833). At one time, scholars
disagreed over whet her t hntthefhe istherighttabear archawoe thig perseivgdneed o mi n
for a well regulated militiaSeeWilliam Van Alstyne,The Second Amendment and the Personal Right to Bear Arms
43 DUKE L. J.1236 (1994); Andrew D. Hergun Crazy: Constitutional False Conscioess and Dereliction of
Dialogic Responsibility75B.U. L. Rev. 57 (1995).The Supreme Court seems to have resolved the matter in favor of
the former. District of Columbia v. Heller, 554 U.S. 570 (2008).
1923ee, e.g.United States v. Walden, 49®8372,376 ¢thCir.1 974) ( “[ W]le do not find it nece
relatively unexplored sections of the Constitution in order to determine whether there might be constitutional objection
to the use of the military to enforce civilian laws?”).
193y.S.ConsT. art |, § 8, cl. 15.
194y.S.CoNsT. art 1V, § 4.
19%5.S.ConsT. art. |, § 10, cl.3.

19 Seel_uther v. Borden, 48 U.§7 How) 1, 45(1849)( “ [nduéstionably a State may use its military power to put
down an armed insurrection too strong to be controllethégivil authority” ) .
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military rule due t¥bwariorhasmbten pm&cenmygid, o
Lesser forms ménmililnthaw en¥ot vemen,t bthwmtveh anwet be
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Without more judicial guidance, it would appear
invol vement in tHaeawexaanutoindwy &fl e@airdtiyl bean said to
constitutional 1imperative when they take a form
prohibition or guarantee such as the right to ju
unr e alseconsachar che¥Condegqaentttgs. beyond those speci
provisionsc,onGongruetsisonal authority to enact and
Comitatus Act is largely a matterntifal hpowongydin

Presidential vs. Congressional Powers

The case of conflicting congressional and presid
resol ved. On one hand, the Constitution requires
faithfathyed, and designates him as Chief Execut
Armed #dmcd¢his duprle sciadpeancciyt yi,s tthhee repository of
responsibilities and broad prerogaSteicvtdis@rf not t he
the Conwhit¢thtgoarantees the states a republican
against invasion®®and domestic violence.

197 Seee.g, GEORGEB. DAVIS, A TREATISE OF THEMILITARY LAW OF THEUNITED STATES 300 (3d ed. 1913)

(describing “martial law” as a term applied to the “tempor
which, byreason of the existence civil disorder, or a state of war and the pendency of military operations, the civil
government is, for the time being, unable to exercise 1its

198 SeeJason Collins Weida, Noté, Republic of Emergencies: Martial LawAmerican Jurisprudenge6 ConN. L.
REev. 1397 (2004); Kirk L. DaviesThe Imposition of Martial Law in the United StatdSA.F.L. Rev. 67, 111 (2000);
George M. DennisorMartial Law: The Development of a Theory of Emergency Powers; 1865 18 AM. J.LEGAL
HisT. 52, 5658 (1974) Until recently, federal regulation provided for martial law in certain circumstaSeeformer
32 C.F.R. Part 501 (2007). According to former 32 C.F.R. § 501.4:

When Federal Armed Forces are committed in the event ofdistilrbances, their proper role is to
support, not supplant, civil authority. Martial law depends for its justification upon public

necessity. Necessity gives rise to its creation; necessity justifies its exercise; and necessity limits its
duration. The etent of the military force used and the actual measures taken, consequently, will
depend upon the actual threat to order and public safety which exists at the time.

The regulation went on to say that declarations of martial law are ordinarily made rggitef, but that the decision

could be made “by the local commander on the spot, 1f the
available communications facilities do nldThepguldoni t obt ainin
was withdrawn in 2008. 73 Fed. Reg. 23,350 (Apr. 30, 2008) (noting that the responsibility to prepare for civil

disturbances has been transferred to Office of the Assistant Secretary of Defense for Homeland Defense). Until 1993,

32 C.F.R. Part 185, Defise Support of Civil Defense, contained a provision authorizing senior military to impose

martial law where the President had not done so in the event of a complete breakdown of civil governance. The

regulation further stated that military resources cowtdbe employed for law enforcement purposes unless martial law

had been proclaimed or a serious breakdown of law and order impelled civil authorities to request military assistance to

prevent loss of life or wanton destruction of property. 32 C.F.R581@8993).

19Seel ames P. O’ Sh The Pasde Comitatus AclNRecanstruction Politics ReconsidE3édi. CRIM.
L. Rev. 703, 71213 (1976).

20yScConNsTart. II, §& 1 (“[t]l]he executive Powef ®Ameltlch&8)yegtad
(“[t]l]he President shall be Commander in Chief of the Ar my
several States, when called into actual Service of the Uni

Lawsbe faithfully executed?”).
01“The United States shall guarantee to every State in this
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The Supreme Court has made 1t c¢clear that the Pre
constitut ioornya la uotrh osrtiaztautti on for the exercise of h
emergency by appoiertimngthdrmart £hasld itSeepp mohtt h©Gawpgrht
statute expressly authori®Hed mupporetsment ifiomssi we
enemy with force though ®®Angrwhenhans gmér gondygca:
threatening the freedom of interstate commerce,
responsibility entrusted to “he dtdtghal Ngtoivenr ,n me
all it st omiblriutsiha a wa y?t he obstructions.

Some commentators feel that this 1impAimedor 1inci

Formes only existongnedheoambdemcebwtdf is 1 mmune f

congresdsiircemcali on®or 1 imitation.

On the other hand, Congress shArmedcd#omstbeshetiona
President. The Constitution gives Congress the »p
t he Presidernet tmnou sotb stearkvee caand whi cBowmrpgyowdmg o e X
and those ofltthe kPwéisiedorwsts Congress,awndh the g
regul At me d hjf’amde svith the power to deschreibe the c
militia may be ca’led into federal service.

The Supreme Court has shed some 1ight on the coo
powers concerning use of the military to enforce
Pr es’sdepotnedre Gu a thae@l tasues ¢ ofSAc#iedwd i tW, guarantees

states protection against domestic violence, s
Congre®Andcthe President AmmydnbBor mé¢ svsaiyea doe me s he
emergency when Congress has previousl y®resisted
Finally, even when Congress has discl’aimed any i
constitutional ’sgpanwpdarinsdd itnhcei edResnetsmiild dpnomwo t a1l way s t 1
conflicting, constiftutionally grounded claims.

each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot
be convened) againéto me s t i ¢ UVSiICoNs® attcl\é § 4

2921n re Neagle, 135 U.S. 1, 62(1890).
203The Prize Cases, 67 U.S. (2 Black) 635, 668 (1863).
204In re Debs, 158 U.S. 364, 381 (1895).

205See, e.g.Walter A. LorenceThe Constitutionality of the Pos€®mitatus AGt8 U. KAN. CITy L. REv. 164, 18591

(1940); H.W.C. FurmarRestrictions Upon Use of the Army Imposed by the Posse ComitatGVActL. Rev. 85,

91-2 (1960);CorRwIN, supranote169, at 15261.

2061y.S.CoNsT. art. |, § 8, cl.18.

207Y.S.ConsT. art. |, § 8, cls.12, 13, & 14.

208y S.ConsT. art. |, § 8, cls.15 & 16.

209 SeeTexas v. White, 74 U.S. (7 Wall.) 700, 730 (1869).

210 seeYoungstown Sheet & Tube Ceo. Sawyer, 343 U.S. 579 (1952).YioungstownPresident Truman attempted to

invoke his powers as Commander in Chief and Chief Executiyv
during the Korean conflict when it appeared they might beddwih by a labor dispute. Congress had earlier

specifically refused to grant the President such power legislatidelyt 586.

211 SeeUnited States v. United States District Court, 407 U.S. 297, 303 (1972). Congress had established a warrant

procedure to & used by law enforcement officials to permit wiretapping in criminal cases. In doing so, it expressly
disclaimed any intent to “limit the constitutional power o
protect the Nation against actwa potential attack or other hostile acts of a foreign power, to obtain foreign

intelligence information deemed essential to the security of the United States, or to protect national security

information against foreign intelligence activities [or] tkeasuch measures as he deems necessary to protect the
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Constitutional Exceptions

The Posse Comitatus Asgstcsoeandnohndae paputtiyhrocruinesetda n c e
by the C¥41lstt ihtaust ibboenen saidomnhatng heoCpnevisgiuonoa
aut horizing the use ofint e chfialmidtwaardyya tt ¢ hd se acwtfe rt

constitutional except i esnasviwags ciomrcplruodneids ea st hpaatr tc oo
should ¢ ignored.

Wh

en the phrase was added originally, those who
the Constitution vested implied andfmedinherent
Fortesexecute the 1aws; thoseeswhdoe nutr gpeods sietsss epda sns

powé¥Ass. initially passed by the House?®Thbhe bill
Senate version contained an exception for 1instan
expressed *dTFh eo trhaer ang loraiss eo fd eesacr i bed t he compr omi s

United States against the overthrow of the Government by force or other unlawful means, or against any clear and

present danger to the structure or e 9)iBvanéitheabseacBoft he Govern
congressionally asserted counter authority, a unanimous Co
and incidental constitutional powers per mitteanems failure t
when gathering intelligence concerning purely domestic threats to national seédusty332.

21218 U.S.C§ 1385(2018).

213H,R.Rer. No. 97-71, at 6 n.3reprinted in1981U.S.C.C.A.N.a t 1789 n.3 (“The statute per mit
exceptions. Ho we &.A@ORMAN LIEBER,ITHRE USE DFTHEARMYINSATD OF THECIVIL POWER 17

(1898); John P. Coffey, Not8,he Navy's Role in Interdicti nughoffhercotics Traf
Constitution?,75 Geo. L.J.1947, 1951 (1987); John D. Gates, N@ey n ’ t Cal | Ou't the Marines: An

Posse Comitatus Act3TeX. TECH.L.Rev.1 4 6 7 , 1486 (19 8supranotefobtSoteroy at #1R.e s s y ,

The Constitution does empower Congress “to provide for cal
suppress insurrectl9GoNST arhld§ 8rck Ibeblt sinca thisexpressigrant df authority can

only be activated by an act of Congress, it adds nothing t
Posse Comitatus Act.

214 The act also provides that the Army and Porce can be used on the basis oégoress constitutional
authorization. This language reflects a compromise reached in the debate over the act. It is a meaningless proviso since
the Constitution does not expressly authorize such a use of troops.

In ary event, if the Constitution provided the President with authority over a purely executive function, Congress could

not disable the President from acting on the basis of it, whether the authorization was express or implied. But since the

Constitution prowles Congress with the power to control militarym t e r vent i on in domestic affairs
actions can be limited to the express tewoha statutory authorizatioHonored in the Breech: Presidential Authority

to Execute the Laws with Military Faec83YALE L. J.130, 14344 (1973)See als® ’* S h a u g supransetelg9,

at 71213.

215 Compare7 CoNe. Rec. 3582 (statement of Rep. Kimmeijth 7 Cone. REc. 385152 (statement of Mr. Gardner).
2167 CoNe. REC. 3877 (1878). As introduced, the measure provided:

From and after the passage of this act it shall not be lawful to employ any part of the army of the
United Sates asposse comitatusr otherwise under the pretext or for the purpose of executing the
laws,except in such cases and under such circumstances as such employment of said force may be
expressly authorized by act of Congreszsd no money appropriated by this act shall be tspdy

any of the expenses incurred in the employment of any troops in violation of this section; and any
person violating the provisions of this section shall be deemed guilty of a misdemeanor, and on
conviction thereof shall be punished by a fine ofexateeding $10,000 or imprisoned not

exceeding two years, or by both such fine and imprisonr(temphasis added).

2177 CoNe. REC. 4303304 (1878). The Senate version would have provided:
From and after the passage of this act it shall not be lawful taograpy part of the army of the
United Sates asposse comitatugr otherwise for the purpose of executing the laxsgept in such
cases and under such circumstances as such employment of said force may be authorized by the
Constitution or by act of Congss and no money appropriated by this act shall be used to pay any
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of the expenses incurred in the employment of any troops in violation of this sectigphggis
added).

218 As the House manager viewed the matter:

But these [compromises on other differesmdn the Army appropriation bill] are all minor points

and insignificant questions compared with the great principle which was incorporated by the House

in the bill in reference to the use of the Army in time of peace. The Senate had already conceded
whatthey called and what we might accept as principle; but they had stricken out the penalty and
had stricken out the word ‘expressly,’” so that
authority might be inferred. The House committee planted theessé&hmly upon the doctrine that

rather than yield this fundamental principle, for which for three years this House had struggled,

they would allow the bill to fail-notwithstanding the reforms which we had secured; regarding

these reforms as of but litttnsequence alongside the great principle in all its length and breadth,

T

nference and subsequently enacted as upholding
sWihei.l ¢ t he House manager b®kipa ewadsl tylhmpo rrtea retn ttic
event tthhee Awsmy owther ever i mpl i**@tdh ea uStehnoartiet ym acnoaugl e
ggested that the term could s dsf ealbyi lbiet yk etpot aicnt

ot her

ew the Posse Comitatus Act 1s a icnopnlsiteidt votri on al
nheproewietr s of °Fke Pregsidentons Aomed ihgrithmg use

the Arm

including the penalty which the Senate had stricken ou

with the alteration of a single word, which the lawyers assure me is proper to beestatig to
this bill the principle for which we have contended so long, and which is so vital to secure the
rights and liberties of the people.

7 CoNG. Rec. 4686 (1878) (remarks of Rep. Hewitt).
219The manager in the Senate described the compromistcaesfo
With reference to the provisions of the bill inserted by the House prohibiting the use of the Army,

. Senators will remember that it was amended in the
‘expressly,’” and the pedalby,thesdCemsenhdediiona @as byg nrc
congress.’ ... We found considerable difficulty in agre
which the Senate had made in it made it possible to come to an understanding.... As it now stands,
the House yieldedtht t he words ‘under the pretext of’ should go
the nature of a reflection upon the past administration of the government, and we could not consent
that anything in the nature of a reflection, and which was entirely usetemsyfpractical purpose,
should remain in the bill....

With reference to the word ‘expressly.’” we restored it
employment of such force must be expressly authorized by the Constitution or by act of Congress,
theyassnt ing that the words ‘the Constitution or by’ befo

remain in, so that if the power arises under either the Constitution or the laws it may be exercised
and the Executive would not be embarrassed by the prohibitionngfr€xs so to act where the
Constitution requires him to act; and the embarrassments would not have the effect of restraining
the action of an upright and energetic Executive, but still might raise a question which he would
desire to avoid if possible....

7 CoNG. ReC. 4648 (1878) (remarks of Sen. Sargent).
220 Seel IEBER, supranote213 at 1415.

The debate [on the Posse Comitatus section] was an interesting oo, long to follow in detail.

An attempt was made to strike out the word
as enacted, recognizes the Constitution as a direct source of authority for the employment of the
Army. This is a very imprtant consideration in the construction of the legislation. And another
matter of great importance is also to be observed with reference to it. The enactment prescribes that
it shall be unlawful to employ any part of the Army gmase comitaty®r othewise, for the

purpose of executing the laws, except whenéigresshauthorized by the Constitution or by act

of Congress. Now, it is evident that the word
restriction on any constitutional power. If autityyso to use the Army is included in a

13
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constitutional power, although it be not expressly named, it can not, of course, be taken away by
legislation.

Lorence supranote205 at 18586.

But it is evident that the worekpresslyn the Posse Comitatus Act cannot be construed as placing
a restriction on the constitutional Power of the President, because eventbegpressly

of feder

i
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whether itsawusngmedetYyca fsace@& question that
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named, such constitutional power cannot be taken away by legislation.... Thus, the Posse Comitatus

Act appears to be a rather singular statute to pass, saying that the Army of the United States shall
not be used for the purpose of executimg laws, in view of the fact that the Constitution expressly
makes the President the CommarideChief of the Army and Navy, and expressly makes it his

duty to take care that the laws are faithfully executed.

221 According to 32 C.F.R. § 215.4(b),(c)(1),

(b) Aside from the constitutional limitations of the power of the Federal Government at the local
level, there are additional legal limits upon the use of military forces within the United States. The
most important of these from a civil disturbance staidps the Posse Comitatus Act (18 U.S.C.

§ 1385), which prohibits the use of any part of the Army or the Air Force to execute or enforce the
laws, except as authorized by the Constitution or Act of Congress.

(c) The Constitution and Acts of Congress dgthlsix exceptions generally applicable within the
entire territory of the United States, to which the Posse Comitatus Act prohibition does not apply.

(1) The constitutional exceptions are two in number and are based upon the inherent legal right of
the US. Government a sovereign national entity under the Federal Constitutiorinsure the
preservation of public order and the carrying out of governmental operations within its territorial
limits, by force if necessary.

(i) The emergency authority. Auihi[z]es prompt and vigorous Federal action, including use of
military force to prevent loss of life or wanton destruction of property and to restore governmental
functioning and public order when sudden and unexpected civil disturbances, disasters, or
calamities seriously endanger life and property and disrupt normal governmental functions to such
an extent that duly constituted local authorities are unable to control the situation.

(i) Protection of Federal property and functions. Authorizes Federahaaticluding the use of

military forces, to protect Federal property and Federal governmental functions when the need for
protectionexists and duly constituted local authorities are unable or decline to provide adequate
protection.

«

Foradiscussionofint ances when the emergency, i mmediate
The Oklahoma City Bombing: Immediate Response Authority and Other Military Assistance to Civil Authority
(MACA), 1997JUL ARMY Law. 3 (1997).

response
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Statutory Exceptions

Generally

(

The Posse Comitatus Act does not apply where Con
military to’*”€vnaguessthasl dondy)@giivih nghmedbrwaydh

Ar med & olvicaens | aw enfgr dmemstt adbdtilsdnintgy general ru
types ofjana@¥)ystwaddcessing individual cases and ci
crafted legislation. Thus i1t AramstF dwecsetse t ht be o&€das
law enforce me 1S erceosnpdo,n soivbeirl ittiinees .i t has enacted

particularized statutes, 11ike Atrhmesde Fouttlemreiszi ng
of insurrection Fhdaddémesitchusopansed general |1

222« Wh o eexaept icases and under circumstances expressly authorizételonstitution oAct of Congress
willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined

under this title or imprisoned not morethat wo years, or both.” 18 U.S.C. § 1385

22314 U.S.C. Section 2 provides:

The Coast Guard shall enforce or assist in the enforcement of all applicable Federal laws on, under,
and over the high seas and waters subject to the juitsdimftthe United states; shall engage in
maritime air surveillance or interdiction to enforce or assist in the enforcement of the laws of the
United States; shall administer laws and promulgate and enforce regulations for the promotion of
safety of life ad property on and under the high seas and waters subject to the jurisdiction of the
United States covering all matters not specifically delegated by law to some other executive
department; shall develop, establish, maintain and operate with due retigrdequirements of

national defense, aids to maritime navigation, icebreaking facilities, and rescue facilities for the
promotion of safety on, under, and over the high seas and waters subject to the jurisdiction of the
United States; shall, pursuant tddrnational agreements, develop, establish, maintain, and operate
icebreaking facilities on, under, and over the waters other than the high seas and waters subject to
the jurisdiction of the United States; shall engage in oceanographic research oh #eakignd in
waters subject to the jurisdiction of the United States; and shall maintain a state of readiness to
function as a specialized service in the Navy in time of war, including the fulfillment of Maritime
Defense Zone command responsibilities.

Coast Guard personnel are also considered customs officers for purpose of customs law enforcement, 19 U.S.C.

8§1401(i) ( 2018) (“When wused in this subtitle [relating

part | of subtitle 1l of this kbapter [relating to the miscellaneous provisions of the Tariff Act of 1930] The terms

coff i cer of the ¢ ust omanycommissioned; wasrantyanpettyoffickriofcthe £dast Guard n
” ) ; §1709(b) (2018).(Goastuard officers are customs officials for purposes of the-8niuggling Act).

The Coast Guard has explicit law enforcement powers urHerS.C .8 89 (2018)( The Coast Guard may make

inquiries, examinations, inspections, searches, seizures, and armestheipigh seas and waters over which the

United States has jurisdiction, for the prevention, detection, and suppression of violations of laws of the United

States’ ) ; 14 U.S.C. §  Selretaryof the&espective department in whigh theesCGuard is

operatingto provide for safety and security of U.S. naval vess8kis?. generallsreg Shelton, Noté he United States

Coast Guard’s Law Enforcement Authority Under3gwm U. S. C.

& MARY L. Rev. 933 (1993); Christopher A. Abel, Notdpt Fit for Sea Duty: The Posse Comitatus Act, the United
States Navy, and Federal Law Enforcement at SE®WM. & MARY L. Rev. 445 (1990).

224 Statutory exceptions to the Posse Comitatus Act include:

5 U.S.C. Ap. (Inspector General Act of 19788(g) (Department of Defense Inspector General is not limited by the
Posse Comitatus Act (18 U.S.&1385) in carrying out audits and investigations urideracy;

10 U.S.C. 88 25255 (President may use the militiadvArmed Forces to suppress insurrection and enforce federal
authority in the face of rebellion or other forms of domestic violence);

10 U.S.C. § 1240@resident may call National Guard units or members into federal service to repel an invasion,
suppress &bellion, or execute federal laws when he is unable to execute them using the regular forces);

16 U.S.C. § 28Secretary of the Army may detail troops to protect Yellowstone National Park upon the request of the
Secretary of the Interior);
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Armed Forshare information and equipment with
subject to restrictions on en@aging in direct

16 U.S.C. § 7&Secretary of the Army may detail troops to protect Sequoia and Yosemite National Parks upon the
request of the Secretary of the Interior);

16 U.S.C. § 598President may use the land and naval forces of the United States to prevent destruction of federal
timber in Florida);

16 U.S.C. § 1861 (gBecretary of Homeland Security (or the Secretary of the Navy in time of war) may enter into
agreements for the use of personnel and resources of other federal or state-ageioiag those of the Department
of Defense—for the enforcement of the Magnuson Fishery Conservation and Management Act);

18 U.S.C. 88 112, 111@ttorney General may request the assistance of federal or state agenclading the Army,
Navy and Air Force-to protect foreign dignitaries fro assault, manslaughter and murder);

18 U.S.C. § 35(FBI may request the assistance of any federal or state agémyding the Army, Navy and Air
Force—in its investigations of the assassination, kidnapping or assault of a Member of Congress);

18 U.S.C8 1201(Attorney General may request assistance from any Federal, State, or local agency, including the
Army, Navy, and Air Forceto enforce prohibition against kidnapping foreign officials and internationally protected
persons);

18 U.S.C. § 175(FBI may request the assistance of any federal or state agencluding the Army, Navy and Air
Force—in its investigations of the assassination, kidnapping or assault of the President);

18 U.S.C. 8§ 30560te(Director of the Secret Service may request assistancethe Department of Defense and other
federal agencies to protect the President);

18 U.S.C. § 319%President ray employ such portion of the land or naval forces of the United States, or of the militia
thereof, as may be necessary for the-gafgpingand protection odnaccusedvho is extradited to the United States);

22 U.S.C. § 408President may use the land and naval forces of the United States to enforce Title IV of the Espionage
Act of 1917 (arms embargoes) (22 U.S.C. §8-408));

22 U.S.C. § 81 (President may use the land and naval forces and militia of the United States to enforce parts of the
Neutrality Act, 22 U.S.C. §8 46465 and 18 U.S.C. 88 95%2);

22 U.S.C. § 462President may use the land and naval forces and militia of the \Biateb to detain or compel
departure of foreign ships under the provisions of the Neutrality Act);

25 U.S.C. § 18(QPresident may use military force to remove trespassers from Indian treaty lands);

42 U.S.C§ 97( officers of the United States shall faithfully aid in the executiostate]quarantines and health laws,

according to their respective powers and within their respective precincts, and as they shall be directed, from time to
time, by the SecretpofHea 1 t h and Human Services?”);

42 U.S.C. § 1988magistrates issuing arrest warrants for civil rights violations may authorize those serving the

warrants to call for assistance from bystanders, the posse comitatus, or the land or naval forces or militidteéithe

States);

42 U.S.C. § 5170fGovernor of state in which a major disaster has occurred may request the President to direct the
Secretary of Defense to permit the use of DOD personnel for emergency work necessary for the preservation of life and
propety, but DOD does not consider this provision to authorize law enforcement measures);

43 U.S.C. § 1068President may use military force to remove unlawful enclosures from the public lands);

48 U.S.C. 8§ 1418President may use the land and naval forcélseotinited States to protect the rights of owners in
guano islands);

48 U.S.C. § 142pGovernor of Guam may request assistance of senior military or naval commander of the Armed
Forces of the United States in cases of disaster, invasion, insurrectidipmedr@amminent danger thereof, or lawless
violence);

48 U.S.C. 8§ 159(Governor of the Virgin Islands may request assistance of senior military or naval commander of the
Armed Forces of the United States in the Virgin Islands or Puerto Rico in catisastér, invasion, insurrection,
rebellion or imminent danger thereof, or of lawless violence);

49 U.S.C. § 324Secretary of Transportation may provide for participation of military personnel in carrying out duties);

50 U.S.C. § 22QPresident may usedhArmy, Navy or militia to prevent the unlawful removal of vessels or cargoes
from customs areas during times of insurrection).

225 Military assistance available to civilian law enforcement entitles includes the following provisions:
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10 U.S.C8§ 271 (Secreary of Defense may provide federal, state, or local civilian law enforcement officials with
information collected during military training operations or training);

10 U.S.C8 272 (Secretary of Defense may make equipment and facilities available to festigteabnd local law
enforcement operations);

10 U.S.C. § 278Secretary of Defense may train federal, state, and local law enforcement officials to operate and
maintain equipment);

10 U.S.C. § 274{Secretary of Defense may provide personnel to maiatanoperate equipment and facilities in
support of certain federal, state and local law enforcement operations;)

10 U.S.C. § 282the Secretary of Defense may provide assistance to the Department of Justice in emergency situations
involving chemical or biological weapons of mass destruction);

10 U.S.C. § 282 note (§ 1023 of the National Defense Authorization Act for Fiscal Y&n(d20hg fiscal years 2000
through 2004, the Secretary of Defense was authorized to provide assistance to federal and state law enforcement
agencies to respond to terrorism or threats of terrorism);

10 U.S.C. § 288Secretary of Defense may provide assise in support of Department of Justicévitegs during
situations involving bombings of places of public use, Government facilities, public transportation systems, and
infrastructure facilitiel

10 U.S.C. § 284Secretary of Defense may provide suppor the counterdrug activities or activities to counter
transnational organized crime of any other department or agency of the Federal Government or of any State, local,
tribal, or foreign law Bforcement agency for certgirposs).

18 U.S.C. § 831Attorney General may request assistance from the Secretary of Defense for enforcement of the

proscriptions against criminal transactions in nuclear materials if an emergency is deeme}l i8eist.C. §8.75a,

229E, and 2332e cross reference totherAttoe y Gener al > s a u§ B2taréquegt assistaheefroml 0 U. S. C.
the Secretary in an emergency involving biological weapons, chemical weapons, and weapons of mass destruction

respectively

42 U.S.C. § 98Secretary of the Navy at the request of the Public Health Service may make vessels or hulks available

to quarantine authority at various U.S. ports).

26ySCoNsT. art. ITI1, § 3, ¢l1.3 (“[T]lhe Presidé&nt] shall take c
275 U.S.C. § 301 (2018) (“The head of an Executive depart me
the government of his department, the conduct of its employees, the distribution and performance of its business, and

the custody,use,nd preservation of its records, papers, and proper:
28Eg, 21 U.S.C. § 873(b) (“[w]lhen requested by the Attorney
instrumentality of the Federal Government to furnish assistance, including teclivical &0 him for carrying out his

functions under this subchapter; except that no such agency or instrumentality shall be required to furnish the name of,

or other identifying information about, a patient or research subject whose identity it has wmdertedep
confidential?”).
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229 The Department of Defense Instruction (DoDI), for example, lists only the miliiergpecific statutes in its
inventory of statutory exceptions, DoDI N&025.21 (Encl.3) 1(b)(5) (2013).

230The 10%h Congress changed the naoféheU.S.Codec hapter from “Insurrection A
Laws to Restore Public Order” and amended Section 33
John Warner National Defense Authorization Act for Fiscal Year 2Pd. L. No. 109364 § 1076120 Stat2083,

2404, (October 17,2006)) The revised section 333 explicitly covered 1ins

ct” to
3 to e

113

order is disrupted due to a natur al diteroristattackor e pi demi ¢, o
incident, or other condition.” It authorized the President
the laws of the United States,” without a r e ganthe t from the

were to determine that local authorities were unable to maintain public order, where, as before, either the enjoyment of

equal protection of the laws were impeded or the execution of federal law and related judicial process were obstructed.
ThePre i dent’s recourse to “any other means” was eliminated,
constitutional equal protection any time the authority was exercised outside of the newly described disaster scenario.

The 110th Congress repeatbeése changes in the Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110

181 Section 1068, 122 Stat. 3, 325 (January 28, 2008), returning the language of section 333 to its previous state. The

provision is currently codified at 10 U.S.C. § 22818).

231 The relevant DoD regulation Befense Support of Civilian Law Enforcement Agenci2sDI No.3025.21,
(Encl.4).

282 These provisions were previously codified in Chapter 15, U.S. Code.
23310 U.S.C. Section 251 provides:

Whenever there is an insuct®ns in any State against its government, the President may, upon the
request of its legislature or of its governor if the legislature cannot be convened, call into Federal
service such of the militia of the other States, in the number requested Byatieatand use such of

the armed forces, as he considers necessary to suppress the insurrection.

234.S.CoNsT. art. IV, 8 4. Seesupranote 201 for text.
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2353eeS.Doc. No. 67-263 supranote36, at 18081.

236d. at 181.
23714.

238|d. at 192 (noting that troops were used to assist civil officers in making arrests and gpdsdingrs); 27 Stat.
1030. It appears that federal troops were essentially employed as posse comitatus to assist state officials in breaking the

>

miner’s union r at SeeCoorerisupmanoted8attlG8r i ng or der .

23 Felicetti & Luce,supranotel4], at124 (reportinghatthe President failed to issue the proclamateguired by the

statute). A proclamation was apparently prepared but withheld unless circumstances required itsictsueres

deemed not to have occurr&keS.Doc. No. 67-263,supranote36, at215 Troops were nevertheless used to pursue

the perpetrators of violence, whodhiéed the area, in aid of state deputieslicetti & Luce,supranote141, at 12425

( the Army helped state officials arrest and detain, withegal process, over 1000 union members and sympathizers,

and it placed many under Army guard for up to four méhtj#s congressional investigation of the legality of the

Army’s actions split along party | praclamaton was nebessajiundeRe publ i c a
the insurrection laws unless the President declared martiddaat. 125.Coeur D’ Al ene HR&®tor Troubl es
No. 56-1999 (1900).

240 Seesupranote115 RIicH, supranote37, at191.
2415eeRicH, supranote37,atl 91 (attributing this state of affairs to the

242 Report on Labor Disturbances in the State of Colorado from 1880 to 190dsikres| With Correspondence
Relating TheretoS.Doc. No.58-122, at 1011.

2433eee.qg, id. at 1014 (correspondence between War Department and Colorado governor questioning existence of
actual insurrection that could not be overcome using forces avaitestate).

2445eeS.Doc. No. 67-263,supranote36, at310.
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ere presence of troolpemanmtv, ngo qmi @ ¢’ @ama thicom nward
resident Roosevelt chastised the governor for
endeavoring to convene the legislature®as requir
In 1914s 8t mihkerndtorlaldldow he governor there to
which Presidefft Wilson granted.

In 1917, after virtually the entire National Gua
Eur 6%teh,e Secretary “Dbifr eWatr Achtsetsi gt iR oaidt al ocal and
of ficials to make direct requests for the assist
st a®PRest.ween 1919 and 1920, federal troops were
di sputes and ot h2e9r tmimmeosr, dailslt uwribtahnocuets t he i s s uan
procl a®Brtdoms were deployed from the lumber mild]l
mines 1n Arizona and New Mexico, and from the ¢
Texas andubkoufsedneon the need to keep up produc
state®fieldieriad. troops also intervened to keep th
quarPeHe .policy was revoked in 19@1bediurgto the
mi s u¥a2nd President Harding issued the requisite
quell a dispute invol®Thg PewverNWiorgidnirecdedeadl smian
to act under the directidn of the U.S. military

At the request of the Commissioners of the Distr
troops in 1932 to oust the Bonus Marchers from f
issue a p¥hrcdsaimhedntonRoosevelqtuetsutrsn eddi rdionvgn tsheev elr9a3

245|d

2461d. at 311.

24738 Stat. 1994 (1914). Federal intervention was requested after the Colorado National Guard had engaged the miners
in a pitched battle during which a number of persons were kileeS. Doc. No. 67-263,supranote36, at 3.2
President Wilson requested the governor to withdraw state forces once federal troops arrived, explaining that his

request was compelled by the “manifest disadvantage of hav

Id. at 314.
24840 Stat.1681 (1917).

249 Felicetti & Luce,supranote141, at 15 (commenting that the policy amounted to a reestablishment of the Cushing
Doctrine for neast four and a half years, without evoking any congressional oppositiauRie AND COLE, supranote

37, at 22931 (reporting that insurrection statutes and thesB@omitatus Act were negated, and that soldiers were
authorized to make arrest€oRWIN, supranote169, at 15758 (calling policy a deliberatend sustained neglect of the
formalities required by Article IV and the Insurrection Acts)

250 5eeS.Doc. No. 67-263,supranote36, at 3T (stating that in no case was it deemed necessary to issue a
proclamation under § 5300 of the Revised Statues, the predecessor to 10 U.S.C. § 254)

251 Seel AURIE AND COLE, supranote37, at312.

252 RicH, supranote37, at152. In Washington, D.C., rioting was apparently sparked by the use of soldiers, sailors, and
marines to conduct a manhunt for a black man suspected of having attacked a whiteldiahab3. The Secretary

of War ordered that troops should be used to assist civilian police, and military intelligence assets were deployed in an
effort to learn about planned attacl&.Riots also occurred in Gary, Indiana, and Omaha, Nebrbkkat. 15557.

253 Seel AURIE AND COLE, supranote37, at 252, 325

25442 Stat. 2247 (1931President Harding at first declined a number of requests from the governory finititary
intervention unwarranted; however, after state constabulary forces exchanged fire with a group of mieny, the
sent in several detachments of troops, who were able to restore order without resorting Ridieysapranote37, at
15867.

255 SeeRicH, supranote37, at9L

2%6|d.at1707 1. The “Bonus Army” consisted of needy veterans from

Washington, D. C. , to demand immediate pddyment of the soldi
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provide federal ®bundops ret esdt tihlkee Seetretary of Wa
operate an aviation plant where a %Attkeughreate
the Attorney General likened theosdewawdidnnoeée an
reference to th¥®nonswasecttioocempanied, by a proc
When faced with 1losing tdlreaifrt ,d e ther rweod ksetrast ps ounmpd
plant and resumed produitdrrudddo rmidliistarpancee
similarly addressed by having the Army or Navy s
necessary fontthheweroetfiored #nder separate aut
During the Second World War, racial st r’®fe began
although federal troops were only called in twic
Presidenti sRaesde welptr ocl amati on £Htdo sreenstt ofreed eorradle rt
during a rTarcoco prsi owe rteh earles.o sent to Philadel phia
transportatwbnteywoekienftwent on sotfr iskoemet ob Iparcokt e
workers a¥Thipe,r at owsver, was done pursuant to a
President, during time of war, to order the Secr
operation of transportatfif®mtsystems as required
A race riot in Detroit led the Michigan governor
Johns on *PWiodveisdperde.ad violence in cities across th
of Martin Luther King putrtt hfeo rmiploistsairbyl ee sitmapbl leinseh
goversmehtan for civil Wistuhbameeds,oWhy dehe Phaoyo

2571d. at 177 A 1941 request from thgovernor of Wisconsin for federal intervention in another strike went
unanswered because it did not explicitly ask for troSpee id at 192.

258 Exec. Order No. 8773, 6. Fed. Reg. 2777 (June 9, 1941). President Roosevelt asserted that he was atting under t
Constitution and laws of the United States, but did not mention any specific statutes. Congress later enacted the War
Labor Disputes Act of 1943, Pub. L. No.-88,57 Stat. 163which provided authority for government seizure and
operation of facilities deemed necessary for the war effort, § 3, 57 Stat. at 164. That authority expired under its own
terms on the termination of hostilities, 57 Stat. 165. The Supreme Court lat¢hdtethe omission of seizure authority

from subsequent Il abor

relations and defense production sta

production facilities under a claim of inherent executive poXeungstown Sheet & Tube Co. v. Sawy@43 U.S.

579 (1952).
259 SeeRicH, supranote37, at183-84.

260d, at 18586. War department seizures of manufacturing plants where war materialavder production
continued during the war, which effectively precluded the need to send troops in the event of GesBikesIPS
supranote37, at3. There were twelve such cases between September 1945 to Januarid 1863,

261SeeScHEIPS supranote37, at 17 (describing the practice as a “legal

troops);LAURIE AND COLE, supranote37, ch. 17.

262 SeeScHEIPS supranote37, at17 (asserting that demands for equality on the part of black Americans and the
resulting baclash on the part of white Americans led to a series of racial conflicts that sometimes became violent)

263 proclamation No2588 8 Fed. Reg8733(June25, 1943).
264 SeeAllan M. Winkler, The Philadelphia Transit Strike of 19489J.AM. HisT. 73 (1972).

265Exec. Ord. No. 9459, 3 C.F.R. 320 (194®48) (citing the Act of August 29, 1916, 39 Stat. 645, among other

authorities). That authority still exists and is codified at 10 U.S.C. Section 2644.
266 proclamation 3795, 32 Fed. Reg. 10905 (July 24, 1967)fcif governor ’ s

267 SeeScHEIPS supranote37,at27:7 2. “Garden Pl ot ” was the

request
federal law); Exec. Ord. No. 11364, 32 FR 10907 (July 24, 18é@)alsdcHEIPS supranote37, at190-91.

as well as

nickname for t he

plans beginning in 1968 through 2001. The 1968 version contained an Intelligence Annex which provided guidance for

commands to gather intelligence with respecttolocdli s s i dent el ement s

whoSeai ght <conspi

id. at 228. Army surveillance and intelligence operations targeting civil rights leaders and antiwar activists under the

guise of planning for possible civil disturbances was a subjectutfrsc of the Church Committe&eelmproper

Surveillance of Private Citizens by thllitary, in Supplementary Detailed Staff Reports on Intelligence Activities and

Congressional Research Service R42659 - VERSIOR- UPDATED

37



The Posse Comitatus Act and Related Matters

Washington, DC, and the governors of Illinois an
insurrection statohmeosn BEsesuicde ptr obymdnant iJons 1 n /
rioters to disp¢*FGhei cfihe wWa sBhaitfitFgatieodnr ,@ rDoCc,1 a mat i o n

mentioned both the request for assistance and th
chapter omn imsWitdetildnamong relevant authoritie
National Guard wereé?*deployed to these cities.

In 19881 ts of widm stplree aids llaomd i mfg Hutr.r i Cramiex Hiumg ot h
led President GeergepHo!¥WndmBeemdt 6rpbops to the V
I sl dmds.,the territorial goveX'fibe pequakasmadi dederit
need to enforce federal law and protect public p
gove'snped’itstven hundred troops (mostly military
were sent to St. Croix to res%re order and inve
The mestnt invocatiln(tofen OcddiSEdCéd darretd WnS. C.
1992 n whe acquittal of police officers on charge
rioting i f'Tlhoes Chanlgiefloersn.i a National Guard, alread:
control the violence, was federatozed, which may
mi sunderstanding that the Guard troops under fed
enforcement operations “due to the Posse Comitatu

3O0ws O OUET wwl EI UEQuw+EDP

Sect2i3ofi Ti(tplree vliildedw s loyn 3 3 2 edfe ghittelsp Coéggremder t he
Constittoutciadnd f &% toh tthlee Pmielsiitdiemt , authorizing hi:
“‘aonl awful obstructions, combinations, or assembl

United States make 1tl aiwmproac ttihadda Hthe ttteadu St fattteese t
Armed ¥F¥orhesconsiders nwcoessthoystuppdasofuobhestthebt

the Rights of Americans, Book llbf the Final Report of the Senate Select CommittedutdySGovernmental

Operations with Respect to Intelligence Activiti®sN. REP.N0.94-7 55 (197 6) (hereinafter “Churct
Report”]. The Senate Subcommittee on Constitutional Rights
political surveillance flowed from the Insurrection Atd. at 794.

268 proclamation No. 384@3 Fed. Reg. 549@\pril 5, 1969.
269 proclamation No. 384 33 Fed. Reg. 549(April 7, 1968).
270proclamation No. 384 33 Fed. Reg. 549(April 7, 1968).

271 SeeScHEIPS supranote37, at338 (reporting that 23,008 regular Army troops and 15,586 Guardsmen participated
in the federal response)

212 proclamation No. 6023, 54 Fed. Reg. 39,(Sdp. 20, 1989).
213Exec. Order No. 12690, 54 Fed. Reg. 39153 (Sep. 20, 1989).
274 SeeScHEIPS supranote37, at 441.

215The President may have issued the order for troops prior to any request from the territorial g8eebennis
Hevesj Bush Dispatches Troops to Island in Stor®vake N.Y. TIMES, Sept. 21, 1989 (reporting that Governor
Alexander Farrelly had told repters he had not asked for federal troops).

216 Seeleffrey Schmalz3 Weeks After Storm, St. Croix Still Needs Trpbpg. TIMES, Oct. 9, 1989.

2"Proclamation No. 6427, 57 Fed. Reg. 19,359 (Msty 1, 1992)
related to rioting in Los Angeles, and also determining th
execution of the 1 Exea OrdefNotlR8947FediReg 1363 (Maytlel992)) ;

278 SeeScHEIPS supranote37, at 447 (citing the findings of the Webster Commission, an advisory board set up to
investigate the police and military handling of the riots).

279U.S.CoNsT. at. I, § 8, cl. 14.
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280 5eeS.Doc. No. 67-263,supranote36, at 178180. Because New Mexico was a territory and not yet a state, the
provisions of nowSection 25.ere not applied, but President Rutherford B. Hayes asserted military force was
necessary to overcome resistance to U.S. laws. Proclamation of October 7, 1878, 20 Stat. 806, 807.

281 SeeS.Doc. No. 67-263 supranote36, at 179

®Annual Report of the S

ecretary of War, 1878 (“In those ne

the lawabiding people for protection and chiefly feared by thddas/classes. Numerous instances might be cited, but
the recent occurrences in Lincoln County, N. Mex., constitute a striking example. The inability of the officer in
command of the troops at that vicinity to aid the officers of the law in making ar@stsng of the principal causes

which led to the most

disgraceful

scenes of riot and murde

2835eeS.Doc. No. 67-263 supranote36, at182; 22 Stat. 1035 (proclamation).
284Felicetti& Luce supranotel4], at 11920; see supranote183
285 Felicetti & Luce,supranote141, 120 (citing13 CoNa. Rec. 3458 (1882) (remarks of Sen. Edmunds on behalf of

the Judiciary Committeg)T h e Senat e

al so

disagreed with the OASémi ni strat.i

the Army to execute federal law did not include local territorial laws, making the suggested addition of territories to the
authority to provide assistance to states when requested Se@stipranote 183

2865 Doc. No. 67-263,supranote36, at 19596; 12 Stat. 1249 (1894).

2873.Doc. No. 67-263,supranote36, at197.

28828 Stat. 1250 (proclaiming unlawful obstructions in North Dakota, Montana, Idaho, Washington, Wyoming,
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Colorado, California, and the territoriesldfah and New Mexico).
289 Seel IEBER, supranote213 at 4344 & appendix C.
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290 SeeCoOPER supranote98, at 103 (noting that correspondence between Attorney General and federal judges and

marshals suggested that using the Army would save the Justice Department substantial funds)
291 See idat 10614.

2925eeS.Doc. No. 67-263 supranote36, at 189-90.

29324 Stat. 102:28.

294 3eeS.Doc. No. 67-263 supranote36, at 190.

295 Seel IEBER, supranote213 at46 & n. 1 (describing incident and Army regulation authorizing commanders to

intervene in sudden emergencies where there was no time to await instructions from headdinstersgrgecy

authority was also used in Denver in 1894 after the governor of Colorado appealed witbetlppcal commandeBee
S.Doc. No. 67-263,supranote36, at193 General McCook, Commander of the Department of the Colorado, sent

troops into Denver and advised the governor to withdraw state militia, which the governor declined to do. Federal
troops were told their mission was to protect federal propertyonlyandnos s i st t he National Guard”’

the city hall until the governor asked for and received assistance under the insurrectioridstatut8394.
29638 Stat. 2035 (1914).
297 SeeScHEIPS supranote37, at 23753.

298 SeeChurch Committee Reporgupranote267, at 796. The intelligence operationgated groups in Washington,
D.C., as well as groups who were planning to travel there to participate, and began weeks before the demonstration was

scheduled to occuBee id. SCHEIPS supranote37, at247-48.
299 SeeScHEIPS supranote37, at239.

300 See idat 23941. It was apparently felt that the operation would comply with the Posse Comitatus Act so long as
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cl

ashes between troops and protesters, but the Vv

section 332.

The National Guard was called iekecmnetevibe dawsn
the Unated 8s tthhee yPasetl aQfef*Toke Depacd memt hority f
action was the Povhinahmy |Aodt tof slom*e2,criticism bec:
provide for t¥e use of the Ar my.

In 1973, the Army badamawi endbvede memtaophHhedat i on
disturbance on the Pine Ridge Reservation in Sou
American Indian Movement seized and occupied the
their grievancneesr.a lT haed vAitsteod nRrye sGiedent Ni xon t o s
presumdét yt ha aut hod3 3@myod®DdX2 )Ib0u tU.nbi.1C.t a§r y advisor
against®trhset daddc,a.some 350 federal officers were
paramilitary group fr¥Mevhret UelSes Martshal 82 8cAivi
was tasked tenamr @ewindd ngehc®0Force as well as sor
National Guard units provided surveillance airecr
Airborne were not deployed, but some questioned
enforcement was permissi b¥leemghidtear Itihtei gPaotsiscen Caonmd
eventually legislation to authorize some types o

“Support to Law) Enforcement

tr

1 98d/le,ntPrResaigan issued a proclamation to order
nitentiawrypr,gntadAtdiHapgamstdiori zed the Secretary o
tional Guard units or members tendoppeementt he
licies determined by the *totcoarln eayu tCheonreirtaile swewee
negotiate the release of hostages the prisone
oops®®arrived.

"PYPOw1lPT T UUw/ UBUI EUDPOOD

Se
Ar
co
pr
St

c 2530 i Ti(tplree vlilde ¢ § loonf ST3i)P d emiltds t he President to
med Forsuvppressraonagtion, domestic violence, un
nspifatgw enforcement 1s hinder etd iwsi tuhn anb lae sttoa
otect individual So,bsarr uicft st teh eu relxaewfuu li oanc toifo nt h «
ates or impedes the c’lhrnse sefctjiwmnt iwaes wmdert etdh

troops remained under military command and subject to presiddinéietion, and were not placed under the direction
of civilian officials. See id at 240.

301 Proclamation 3972, Declaring a National Emergency, 35 Fed. Reg. 5001 (March 24, 1970).
302pyb. L.No.97-258 Sept. 13, 1982, 96 Stat. 933, codified as amendgtl dtS.C. § 1535 (2018).

303 SeeScHEIPS supranote37, at 83. It was envisioned that the troops might be required to restore order if the strike
were to turn violent, but since no violence occurred, the military contribution consisted ofjltelport and move

mail.

3041d. at436-37.

3051d. at 43435.

3061d. at436.

307 Proclamation No. 574&2 Fed.Reg.46730(Dec. 9, 1987).

308 Exec. Ord. No. 12,616, 52 Fed. Reg. 46,729 (Nov. 24, 1987).
309 SeeScHEIPS supranote37, at 41
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the Fourteemptulh r Amd e dmaftodrc deogouna.Iln ébpt r equire t he re
the permission of the governor of the affected s
The provision lay dormant after the end of Recon
ordered a bat fAier lgpaomg nXifov itldiiatml @ 1 fReodcekr a 1 i zed t he
Arkansas Na&%iinomarldeGuatrod enforce a court order pe:
attend a previously awhittieo nhitgh dsiestptearbsnes Tth 8 2pda dbdl
333 of TiGoldéBy0feWeB8alizing the Arkansas Guard,
deprived the governor of forces that had several
govesnoview of aw and order.

Presidents Kennedy and Johdesmtn tfoldeoawle dwitthlke r1lLea stit
cowrrtdered desegregation in a number of Southern

Mississippi attempted to prevent black student J
University of Missnt sKepmpne dt sOxudgophtd,t Premfiadrece t
federal®Wheshmhsshals met with resistance from s
President Kennedy federalized the Mississippi Na
alreadyngdathhkened ai®bet Pkkespdeabamation to disper
governor and other state officials as forming th
of the deeaurtcid ingeestsi eansthFBPRrtegsnitbdoefnBtisK f ol 1 owe d
similar course of action to confront state resis
twice *t'Rrd9bvdent Johnson cited the same authorit
regular Army and federama ztead PNradtiemtalc iGuialr dr,i g ot
made their way from ¥elma, AL, to Mont gomery.

Support to Law Enforcement

In 1981, Congress enacted gteon etrhael Ploasws ee n(foonricteanteun
prohibitions in oreéd¢edrbtyashesohuae¢ guewtoansorfathe
810d. at 40.

311Exec. Ord. No. 10,730, 22 Fed. Reg. 7628 (Sept. 24, 1957).
312 proclamation No. 32022 Fed. Reg. 7628 (Sept. 24, 1957).

313Robert W. Coakleyiederal Use of Militia andhe National Guard in Civil Disturbance® BAYONETS IN THE

STREETS 17,30(Robin Higham, ed. 1989The governor had ordered the National Guard to enforce segregation by
preventing students from entering any high school that had previously been used exclusively for students of another
race, in defiance of a federal court ord&@eScHEIPS supranote37, at34.

314 SeeScHEIPS supranote37, at86-87.

3151d. at 8793; Exec Ord. No. 11053, 27 Fed. Reg. 9693 (Oct. 2, 1962).

316 Proclamation No. 3497, 27 Fed. Reg. 9681 (Oct. 2, 1962).

317 Proclamation 3542, 28 Fed. Reg. 5705 (June 12, 1963); Exec. Order No. 11,111, 28 Fed. Reg. 5709 (June 12, 1963);
Proclamation 3554, 28 Fed. RAGB61 (Sept. 11, 1963); Exec. Order 11,118, 28 Fed. Reg. 9863 (Sept. 11, 1963).

318 proclamation No. 3645, 30 Fed. Reg. 3739 (Mar. 20, 1965); Exec. Ord. No. 11,207, 30 Fed. Reg. 3743. The
governor was enjoined by court order from interfering with the maruth he refused to call out the Alabama National
Guard to protect the marchers on the grounds that he did not want the state to footS3beSailEIPS supranote37,
at162-63.

319Pub. L. No. 9786, Title IX, 95 Stat. 11151981),codified as amended 40 U.S.C. §§ 2779 (2018).
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320H,R.ReP. No. 97-71, pt.2, 56, reprinted in1981U.S.C.C.A.N.1785,1788 “ Al t hough the military act
challenged in each case were identical, the couBsunksandJaramillo found those activities to be in violation of the
[Posse Comitatus] Act, while the lower courRed Feathefound those activities to be permisdi e . ” ) .

321 United States v. Jaramillo, 380 F. Supp. 1375 (D. Neb. 187g8)p . ,610$=2d 808 @h Cir. 1975); United
States v. Banks, 383 F. Supp. 368 (D.S.D. 1974); United States v. Red Feather, 392 F. Supp. 916 (D.S.D. 1975); United
States v. McArthr, 419 F. Supp. 186 (D.N.D3,f f ' d . Bnitdd Statesm. Casper, 54R2&1275 @th Cir. 1976).

32218 U.S.C. § 231(a)(3) (1970 ed.) provided:

Whoever commits or attempts to commit any act to obstruct, impede, or interfere with any fireman
or lawenforcement officer lawfully engaged in the lawful performance of his official duties

incident to and during the commission of a civil disorder which in any way or degree obstructs,
delays, or adversely affects commerce or the movement of any articlemoctity in commerce

or the conduct or performance of any federally protected funetitrall be fined not more than
$10,000 or imprisoned not more than five years, or both.

323 One court described the military assistance as follows:

The evidence of militarinvolvement contained in the transcripts [of the Wounded Knee trial
cases], in essence, falls into the following categories: use by federal civil law enforcement officers
of material and equipment furnished by the United States Army and the South DakoteN

Guard; the presence of United States Army personnel who were ordered to Wounded Knee to
observe and report to the President through the Department of Defense the necessity of calling in
federal troops; the drafting by military personnel of contimoyeplans to be used by the United

States Army in the event that federal military intervention was ordered by the President; aerial
photographic reconnaissance service provided by the United States Air Force and the Nebraska
National Guard; the advice, ung and counsel given by the United States Army personnel to
Department of Justice personnel on the subjects of negotiations, logistics and rules of engagement;
and the maintenance of military vehicles performed by members of the Nebraska National Guard.

McArthur, 419 F. Supp. at 193 n.3.
324pPyb. L. No. 9786, § 905, 95 Stat. 1114 (1981), currently codified as amended at 10 U.S.C-Z22D18).
82510 U.S.C. § 271 provides:

(a) The Secretary of Defense may in accordance with other applicable law, poovekieral,

State or local civilian law enforcement officials any information collected during the normal course

of military training or operations that may be relevant to a violation of any Federal or State law
within the jurisdiction of such officials.
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collection of intelligenkbkewadar,ewhreireg thieviel i an aa
an umnderImji l i t*8Trhye pcuornpnvistet.ee report suggested tha
operations conducted by the Army in preparation
decades was not ffeant to be authorized.

(b) The needs of civilian law enforcement officials for information shall, to the maximum extent
practicable, be taken into account in the planning and execution of military training or operations.

(c) The Secretary of Defense shall ensure, to the estesistent with national security, that
intelligence information held by the Department of Defense and relevant to drug interdiction or
other civilian law enforcement matters is provided promptly to appropriate civilian law
enforcement officials.

Accordingto its legislative history:

3

The phrase in accordance with dstmhanttocantinpel i cable 1 aw’ a
the application of the Privacy Act to this &/pf intelligence sharing.[Congress did] not intend

the military to engage ithe routine collection of intelligence information about United States

residents ..[and] nothing in this section [was] intended to modify in any way existing law with

respect to the military’”s authoriiggnce(or Il ack thereof)
information about American citizens and residents here and al8ead.g.Exec. Order No.

12,036.

H.R.Rep.No. 97-71 pt.2, 8reprinted in1981 U.S.C.C.A.N. 1785, 17981.

326 The House of Representatives Armed Services Committee, in repodibptbnse Authorization Act of 1982,
H.R. 3519, 9% Cong. with the amendment providing for military cooperation with civilian law enforcement officials:

adopted the view of the Department of Justice that the weight of authority on the Posse Comitatus

Act prohibits the wuse of military pecustodalnel as infor mant
interrogators in a civilian criminal investigation that does not involve potential military defendants

or is not intended to lead to any official action by the @mef o r.. p\Adhen miilitary personnel

become aware of violations of civilian laws as an incidental result of other military operations, such

information may be voluntarily disclosed.

Examples of this type of information sharing include situations ssiatvastigations of military
and nonmilitary coconspirators and the observation by military personnel of illegal conduct during
a routine military mission or training operation.

The Committee anticipates, however, that an increased sensitivity to tteeofieadlian law
enforcement officials, particularly in drug enforcement, will permit more compatible mission
planning and execution. For example, the scheduling of routine training missions can easily
accommodate the need for improved intelligence in&timm concerning drug trafficking in the
Caribbean. The committee does not intend the military to engage in the routine collection of
intelligence information about United States residents. Thus, the legislation creates no risk that the
military will return to the abuses exposed in previous Congressional he8Begtearings on

Federal Data Banks, Computers and the Bill of Rigefore the Committee on Constitutional

Rights, Committee on the Judiciary, United States Sen2ddC8ng.,1st sess.

H.R.Rep.No. 9771, 8 & n.1.

327 In connection with the hearings noted by the Armed Services Committee in recommending the language, a staff
report noted that:

the U.S. Army had for several years maintained a close and pervasive watch over most civilian

protestacti i t y t hroughout the United States. At i1its height d
drew upon the patime services of at least 1,500 plainclothes agents of the Army Intelligence

Command, and an unspecified number of agents from the Continental Army&hd. Their

reports, which described the nonviolent political activities of thousands of individuals and

organizations unaffiliated with the armed forces were amassed in scores of data centers.... The

picture is that of a runaway intelligence bureaucrawyatched by its civilian superiors, eagerly

grasping for information about political dissenters of all kinds and totally oblivious to the impact its

spying could have on the constitutional liberties it had sworn to defend.

Military Surveillance of Civilan Politics: A Report of the Subcommittee on Constitutional Rights of the Senate
Committee on the Judiciary, 93d Coritgst Sess. 10 (1973) (Comm. Print). For a more contemporary examination of
the issues associated with military surveillance ohaf$e plitical protests, see Paul M. PetersGiyilian
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Sect2Tprevieeuwdlome 8Mi3t)s military pers dtnhneel t o tr a
operation and mai"lahdnancerofddmar thimdwii ¢ d.

section was originally | Amimedd Pbmdc¢e gvnisp mexrpta npdreav
in 1988c¢ttordinmwimg on any equpment regardless of
The explanation oftxpvpkat”imiddghtmedenst btuut €€ongress
use the phrase as a euphemism for ac*ive militar

Demonstrations Near the Military Installation: Restraints on Military Surveillance and Other Actividés/iL. L.
Rev. 113 (Spring, 1993). For a review of the history of the domestic use of militaynpedgo collect intelligence,
see Stephen Dycughe Role of Military Intelligence in Homeland Secur@LA. L. Rev. 779 (2004).

82810 U.S.C. § 273 provides:

The Secretary of Defense may, in accordance with other applicable law, make Department of
Deferse personnel available(1) to train Federal, State, and local civilian law enforcement

officials in the operation and maintenance of equipment, including equipment made available under
section 372 of this title; and (2) to provide such law enforceméintadé with expert advice

relevant to the purposes of this chapter.

9« Nothing in this section contemplates the creation of lar
would not authorize the routine use of a Green Beret training caurgebian SWAT teams.] ... Rather this section

anticipates the continuing need for the military to train civilians in the operation and maintenance of the equipment lent

under proposedRsrNo 977D at 10¥eprirted’in13B1URS.C.C.A.N.1785, 1792793 (note 2 of

the report in brackets).

¥«paragraph (1) clarifies current law to provide that the
make Department of Defense personnel available to train Federal, State, and local civilian law enforcement officials in

the operationofna i nt enance of equipment, including &epNo.pment made a
100989, 451 reprinted in1988U.S.C.C.A.N.2503, 2579. According to current DOD regulations,

(1) The DoD Components may provide, subject to section 5 cétigi®sure, training to Federal,
State, and local civilian law enforcement officials. This does not permit-tmae or elaborate
DoD training, and does not permit regular or direct involvement of DoD personnel in activities that
are fundamentally civilialaw enforcement operations, except as otherwise authorized in this
enclosure.
(2) Training of Federal, State, and local civilian law enforcement officials shall be provided
according to this guidance:
(a) Assistance shall be limited to situations whenube of notDoD personnel would be
unfeasible or impractical from a cost or time perspective and would not otherwise compromise
military preparedness of the United States.
(b) Assistance may not involve DoD personnel participating in a law enforcemeatiopgexcept
as otherwise authorized by this Instruction.
(c) Assistance of DoD personnel shall be provided at a location where there is not a reasonable
likelihood of a confrontation between law enforcement personnel and civilians, except as otherwise
authorized by law.

DoDI. No.3025.31 (Encl.3) 1(f).

¥l«“Neither does the authority to provide expert advice crea
military personnel in what are fundaReeMot%Tl]ayl0ci vilian 1 aw

reprinted in1981U.S.C.C.ANN.1 7 8 5, 1792. “Paragraph (2) restates current |1
expert advice may extend to instruction in the operation of equipment, scientific analysis, translations, arntkassistan
strategic planning, but may not extend to direREP, active i

No. 100989, 451, reprinted in 1988.S.C.C.A.N.2503, 2579See als®oDI. No.3025.31 (Encl.3) 1(¢) DD

Components may provigdsubject to section 5 of this enclosure, expert advice to Federal, State, or local law
enforcement officials in accordance with section 373 of Reference (d). This does not permit direct assistance by DoD
personnel in activities that are fundamentallyl@wi law enforcement operations, except as otlenauthorized in

this enclosure.?”
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Posse Comitatus Act were read to apmillyi tomdy to t
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Wounded Knee cases pr¥vided conflicting
The 1981 provisions make i1t c¢clear that
miitary *®gmd pmedde¢r some circumstances,

33232 CFR Part 182.2(f3) (excepting Defense intelligence and counterintelligence activities when providing
assistance in accordance with paragraph 2.6. of Executive TH8288).

333E.0 12333 para. 2.6 provides:

Elements of the Intelligence Community are authorized to:

(a) Cooperate with appropriate law enforcement agencies for the purpose of protecting the
employees, information, property, and facilities of any elemerteofriteligence Community;

(b) Unless otherwise precluded by law or this Order, participate in law enforcement activities to
investigate or prevent clandestine intelligence activities by foreign powers, or international terrorist
or narcotics activities;

(c) Provide specialized equipment, technical knowledge, or assistance of expert personnel for use
by any department or agency, or when lives are endangered, to support local law enforcement
agencies. Provision of assistance by expert personnel shall teweghin each case by the general
counsel of the providing element or department; and

(d) Render any other assistance and cooperation to law enforcement or other civil authorities not
precluded by applicable law.

particul a

Executive Order 12333, United States ligeince Activities (As amended by Executive Orders 13284 (2003), 13355
(2004) and 13470 (2008)).

334 Id

335 CompareJaramillo, 380 F.Supp.a t

[t he

Pos s e Co nReltFeather892 ASupplat 923)(loaasmoiimilitary equipment and materiel not

1 B i3 the uge“of military personnel, not materiel, which is proscribed by

proscribedwith Banks383 F.Suppat 386 (rejecting Government’ s argument tha
by the Economy Act); aniicArthur, 419 F. Supp. at 194 (findingo t o n 1 yoveriment policy of loahing
equipment between branches of the governthentva s p e r mi s “extebds to the lbaning oftexpertt i t
advisor ) .

33610 U.S.C. § 272 (2018) provides:

The Secretary of Defense may, in accordance witeraipplicable law, make available any
equipment (including associated supplies or spare parts), base facility, or research facility of the
Department of Defense to any Federal, State, or local civilian law enforcement official for law
enforcement purposes

See alsd 0 U.S.C. § 80(2018) (mandating annual briefing of state law enforcement personnel to familiarize them
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thdoeéet¢t ynot permit the military to mak,e arrests
oliectelligence for P%w enforcement purposes.

2@o0lnbgress added authority for military suppor
unter transnat*lmdaelr otrhgiasn iazwetdh ocrriitmye,. t he Secr e
rmitted to provide assistancealf ogrovseurcnhmepnutr poors e
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f #*Fioar] .assistance to domestic agencies, suppor

with the types of assistance and equipment available from the Department of Defense and means for obtaining same).

33710 U.S.C. § 274(b)(21018) (listing permitted functionsee infrd; 10 U.S.C. § 275 (listing limitations); 10 U.S.C.
§ 282(d)(2)(a)SeeUnited States v. Johnson, 410 F.3d 137, B®Cir. 2005) (use of Armed Forces Institute of
Pathology resources to conduct blood testgifdlian law enforcement authorities permitted so long as military
personnel do not operate laboratory equipment to conduct the testing on blood extracted from a civilian suspect).

33810 U.S.C. § 274 authorizes the Secretary of Defense to make militagnpel available to federal, state, and local
civilian law enforcement officials to maintain military equipment; to make personnel available to federal law
enforcement agencies for the purposes of:

1  Detection, monitoring, and communication of the moveno¢rir and sea traffic or surface
traffic outside the geographic boundary of the United States and within the United States not
to exceed 25 miles of the boundary if the initial detection occurred outside the boundary.

M  Aerial reconnaissance.

1 Intercepion of vessels or aircraft detected outside the land area of the United States to direct
such vessels and aircraft to go to a location designated by appropriate civilian officials.

1  Operation of equipment to facilitate communications in connection wttioazed law
enforcement programs

1 The transportation of civilian law enforcement personnel and the operation of a base of
operations for them, subject to hitgvel approval.

Ot her support may be made avai lcipatibndy suahpeysonnefinat “does not i
civilian law enforcement operation unless such direct part

10 U.

S.C. 8§ 281 mandates the Secretary of Defense to establish procedures for procuring equipment for state

and local agenes for counterdrug, homeland security, and emergency response activities, to be paid for by
the receiving government.

%910 U.S.C8 279.

340 Id

§ 282 provides that the Secretary of Defense, upon the request of the Attorney General, may provide assistance

in support of law enforcement activities during an emergency situation involving a biological or chemical weapon of
mass destruction, if suchsistance is absolutely necessary and will not adversely affect the military preparedness of
the United State, and the Department of Defense is reimbursed. Assistance authorized includes the operation of
equipment to monitor, contain, disable, or disposth®fwveapon involved or elements of the weapon. Regulations
required to implement the provision are not to authorize arrest or direct participation in conducting a search for or
seizure of evidence or the collection of intelligence for law enforcemenbgesp

341 Pub. L.No. 114-92, div. A, § 1082(a)129 Stat. 10022015) codified at 10 U.S.C. § 283 (2018).

342 Id

343 pyb. L.No. 114-328, div. A,§ 1011(a)(1)130 Stat. 23812018, codified at 10 U.S.C. § 284 (2018).
34410 U.S.C. § 284(a) (2018).
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3454, § 284(b).
34610, § 284(c).
347|d. § 284(h).

34810 U.S.C. § 276 provides that no assistance to civilian law enforcement official can be provided that will adversely
affect the military preparedness of the United States. Section 284 provides a waiver in the event the Secretary
determines that the imparice of providing such support outweighs shentn adverse effect to military preparedness.

10 U.S.C. § 284(e).

34910 U.S.C. § 277 requires reimbursement under the Economy Act, 31 U.S.C. § 1531, unless waived by the Secretary
of Defense, which is permissif the assistance is provided in the normal course of military training or operations or
if it provides benefits similar to what the participating personnel would obtain from operations or training.

35010 U.S.C. § 275 provides:

The Secretary of Defenshall prescribe such regulations as may be necessary to ensure that any
activity (including the provision of any equipment or facility or the assignment or detail of any
personnel) under this chapter does not include or permit direct participation by @mnuérite

Army, Navy, Air Force, or Marine Corps in a search, seizure, arrest, or other similar activity unless
participation in such activity by such member is otherwise authorized by law.

35147 Fed. Reg. 14,899 (April 7, 1982pdified at32 C.F.R. pt.23, removediy 58 Fed. Reg. 25,776 (April 28, 1993).
352 Department of Defense Directive No. 5525.5 (January 15, 1986), as anizecidber 12, 1989 (canceled and
replaced in 2013 with DoDI 3025.2rior to enactment of 10 U.S.68 371et seq,the Navy had operated under a

Navy Department Instruction of similar import, SECNAVINST 5400.12 (January 17, 1g#@)nited States v.
Walden, 490 Rd 372, 37374 (4th Cir. 1974).
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(i) Interdiction of a vehicle, vessel, aircraft dher similar activity.
(i) A search or seizure.
(iii) An arrest, stop and frisk, or similar activity.

(iv) Use of military personnel for surveillance or pursuit of individuals, or as
informants, undercover agenisyestigators, or interrogatord:3

hough tWeregmowviedi d mo® m itrheec t(.vFd Rr. eufirttidineld dd

3, when it was incorporated with civil distur
t r3%Atneowm C. F. R. was also i s whehdc eixnp a2n0dle3d, t3h2e C
itations to mat ch twhhoisceh ipmr otvhied ense w hlants ttrhuec tfioo
hibited:

(a) Interdiction of a vehicle, vessel, aircraft, or other similar activity.
(b) A search or seizure.

(c) An arrest; apprehension; stop anikk, engaging in interviews, interrogations,
canvassing, or questioning of potential withesses or suspects; or similar activity.

(d) Using force or physical violence, brandishing a weapon, discharging or using a weapon,
or threatening to discharge or wws@eapon except in setiefense, in defense of other DoD
persons in the vicinity, or in defense of ADDD persons, including civilian law
enforcement personnel, in the vicinity when directly related to an assigned activity or
mission.

(e) Evidence colleatn; security functions; crowd and traffic control; and operating,
manning, or staffing checkpoints.

(f) Surveillance or pursuit of individuals, vehicles, items, transactions, or physical
locations, or acting as undercover agents, informants, investigatanserrogators.

(g) Forensic investigations or other testing of evidence obtained from a suspect for use in
a civilian law enforcement investigation in the United States unless there is a DoD nexus
(e.g., the victim is a member of the Military Servicasthe crime occurred on an
installation under exclusive DoD jurisdiction) or the responsible civilian law enforcement
official requesting such testing declares in writing that the evidence to be examined was
obtained by consent ...

Military Purpose

Tharend Forwken in performance of their military
the Posse Comitatus Act and its statutory and r
or statutory exceptions 1s ahatessmaktyhdmn shedr
acwtas designed tAr medvEat exd evuldaiwatnhCcongress di d
intend to limit the authority of the Army to pe
however, does sntoito m eostfohlewhae athhhiedri ¢ e t he Army fr om
military duties in a manner that affords i1incide

S = = 5 o 0

35332 C.F.R§213.10(a)(3(July 1, 1992).
3%4DoDI 3025.21 (Encl.3).
35578 Fed. Reg21,826 (Apr. 12 2013).
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The courts and comment*¥Asorlso nbge laise vteh et hparti matr yd opeus
activity i1is to address a military purpose, t he a
assists civilian®Caoawre¢nfappementoeffemwtshe 1locat
particuliawel yo fi npdriicmatr y pur“pbseepower onhe maintannot
security, and discipline on a mil™*tary facility
The courts have concluded that, consi srtdeemrt wit h
on military installations, military personnel ma
over to civilian law enforcement authorities armn
badPor drunk drivers aPar sffierde ®mms smtidligemrifyr dmsa ,
instafaatwehl as any stolen equif¥lthentcotubhat thalven
likewise foundewdewi ani dtit@am yofper sonnel arrest ci
facilities fotrhéffoei,mwheoaommiitedy authorities ass
investigation c¢ondd%Ttheed min iat amiyl iptuarrpyo sfea cdiolcittryi.n
military law enforcemenbapersondabttofi mvé¢stangaygt
356 |_ogic might suggest that the military purpose doctrine is simply the largest of the statutory exceptions, that is, that

the doctrine merely encompasses the military authority vested in the Armed Forces under tHeMilideydustice

and the other statutes which grant them military authority. Neither the commentators nor the courts have ordinarily

clearly limited their analyses in such terrsse, e.g.Clarence |. Meekd|legal Law Enforcement: Aiding Civil

Authorities in Violation of the Posse Comitatus AAQMIL. L. Rev. 83, 12426 (1975); Paul Jackson Ridéew Laws

and Insights Encircle the Posse Comitatus A6dMiL. L. Rev. 109, 12835 (1984); Hayes v. Hawes, 922&100,

103 (7th Cir. 1990); Taylor v. Site, 640 S@d 1127, 1136 (Fla. App. 1994$tate v. Pattioay, 896 RI1911, 91518

(Haw. 1995).

357 Cf. N. Mariana Islands v. Gao Yue Ying Taman, No. 28@G0044CRM, 2014 WL 4050021, at *3 (N. Mar. I.

Aug. 14, 2014) (finding NCIS investigation of civiligorostitution served military purpose as permitted by DoD

Instruction and therefore did not amount to a violation of the Posse Comitatus Act).

358 Eggleston v. Dept. of Revenue, 892dP1169, 1170 (Colo. App. 1995i{ing Cafeteria & Restaurant Workers

Union Local v. McElroy, 367 U.S. 886 (1961)).

359 Harker v. State, 663 2d 932, 936 (Alaska 1983).

360 Brune v. Administrative Director of Courts10 Hawai'i 172130 P.3d 1037Haw. 2006) Eggleston v. Dept. of

Revenue, 895 Pd 1169, 1170 (Colo. App. 1995) (military police also administered breath test and provided local law

enforcement officers with the results); McNeil v. State, 7&d P036, 1037 (Alaska App. 1990); Anchorage v. King,

754 P2d 283, 286 (Alaska App. 1988).

361 United States v. Griley, 814X 967, 976 4th Cir. 1987).

362 United States v. Chon, 210 F.3d 990, 99t Cir. 2000).

363 United States v. Banks, 539%H0.14, 16 th Cir. 1976); United States v. Santana, 175 F. SAgi53 (D.P.R.

2001).

364 United Statew. Allen, 53 M.J. 402 (C.A.A.F. 2000) (Air Force investigators assisted local law enforcement to
investigate military member’s use of governm2d838, computer f

936-37 (N.Y. 1990) (Navy personnel made a sadlaailable for questioning at naval station facilities; the interrogation

was conducted by civilian police who subsequently arrested the sailor for an out of state robbery); United States v.

Hartley, 678 F2d 961, 978 {1th Cir. 1982) (military inspectoreho discovered evidence of fraudulent conduct by

defense contractors “aided the civilian employee in char

g
performed in the ordinary course @GS.E2dG62,6664 (N.CoApd 1980 r y] dut i

(military search (with consent) of drase quarters in connection with a civilian investigation ebaffe drug dealing

by military personnel); State v. Nelson, 298 N.C. 573, 2628 &9 (1979) (military inventory gbersonal effects of

AWOL soldier were conducted primarily for a military purpose pursuant to a regulation designed to safeguard private

property and protect service against claims); Commonwealth v. Shadron, 471 Pa. 461, 463¢ 830,499 (1977)

(military police acting within the scope their authority did not violate the Posse Comitatus Act by making a soldier

available, at the Air Force base where he was stationed, to civilian investigators for interrogation by the civilian officers

and by permittedth c¢i vi lians to search the defendant’s possessions

365 Davidson v. State, 249 S.84 709 (Tex. App. Austin 2008Air Force involvement irff-base investigation of the
murder of a servicemembeot prohibited, even though civilian wife eaventually implicated in the crithdJnited
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andows Ithem to assisbasa conmdsetigaefiogviheaonf§fwh
involvement in a violation of tt3¥EhB@D form Code o
I nstreuwitdicomces a comp3rable understanding.

Cases callend ltid aapplpurtpbs e doctrine in-cooperat:.i
base are the most difficult e ot lraerc oanclidgi.c aSlo mmi Is

States v. Griley, 814 Ed 967, 976 4th Cir. 1987) (offbase military investigation of concerning property stolen on
base by military personnel); Applewhite v. United States, 928 $97, 1001 10th Cir. 1993) (military police oftbase
drug sting targeting military personnel); State v. Hayes, 102 N.C. App. 77-B17294 S.2d 12, 1315 (1991) (off
base purchase of drugs by a military undercover agent from an AWOL soldier); State v. Poe, 283 5 44-45
(Tenn. 1988) (military investigation of the dffise murder of a soldier by other soldiers).

366 United States v. Hitchcock, 286 F.3d 1064, 1#0ACir.2 0 02) ( “Mi litary participation 1in
investigation for the purpose of determining &x¢ent to which his LSD was being used and distributed on the military
base was justified [as serving a valid military purposece].

367 DoDI 3025.21 (Encl. 3) 1(b) provides:

Categories of active participation in direct fawforcementype activities (e.gsearch, seizure,
and arrest) that are not restricted by law or DoD policy are:

(1) Actions taken for the primary purpose of furthering a DoD or foreign affairs function of the
United States, regardless of incidental benefits to civil authorities. Thimdbexlude actions

taken for the primary purpose of aiding civilian law enforcement officials or otherwise serving as a
subterfuge to avoid the restrictions of the Posse Comitatus Act. Actions under this provision may
include (depending on the naturetiofé DoD interest and the authority governing the specific action

”

in question):
(a) Investigations and other actions related to enforcement of chapter 47 of Reference (d) (also
known as “the Uniform Code of Military Justice?”).

(b) Investigations and othections that are likely to result in administrative proceedings by the
DoD, regardless of whether there is a related civil or criminal proceeding. (See DoDI 5525.07
(Reference (u)) and Memorandum of Agreement Between the AG and the Secretary of Defense
(Reference (v)) with respect to matters in which the DoD and the Department of Justice both have
an interest.)

(c) Investigations and other actions related to a c¢comm
order on a DoD installation or facility.

(d) Protection of classified defense information or equipment or controlled unclassified information
(e.g., trade secrets and other proprietary information), the unauthorized disclosure of which is
prohibited by law.

(e) Protection of DoD personnel, equipmentd official guests.
(f) Such other actions that are undertaken primarily for a military or foreign affairs purpose.
32 C.F.R.8182.6 contains in substance the same list of permissible types of direct assistance.
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ne x¥festhers demand a very clear, speciefthemil itar
presence of 2a*®amid isttairlyl poutrhpeorsse ;s ¢€m to seek a mi

y, 1t is sanmghoblieatthon Corhdhes meres ol for c
e Sept@hmbse rmololt ead tsaccrhes tohfe tuhsee loifmitthaet inoinlsi t

368 State v. Sanders, 303 N.C. 608,613, 82d7, 10 (1981) (“military policeman Lamt
patrol with civilian police offbase] was not to execute civilian law but to assist the police department in returning
apprehended military per s o id3nWash2dB85% 38400775 P2dB58245980°(0989) St ate v. S
(where civilian Naval Investigative Services (NIS) agent participated in a joint drug operation with local law

enforcement agencies by working undercover at a local restaurant frequented by militaryghettsagent did not

«

arrest the defendant, and any personnel, equipment, and i
constitute direct participation,” no improper military 1inv
Cd.App.3d 876 (1985) (where, in order to minimize the flow of drugs into Camp Pendleton, the N.I.S. initiated a joint

investigation with the local police, in which military policemen made undercover solicitations for drugs but any

detentionor arrestofass pect was conducted by a civilian police officer
the exercise of military power of a regulatory, prescripti

restrictions).

369|n United States WValden for example, where a Treasury agent was found to have used Marines as undercover

agents to secure evidence against civilian firearms offenders, the court found a breach of the posse comitatus
requirements without even ahnryRuiposeargurhenti 49028.372h4th Cig 19¥4. r n me nt > s m
SeeMeeks,supranote356 at 115 ( “[ T] he Waldenthat therAet had not heen vieladed fesan

the investigation was ‘related directly to the maintenance
assistance to civilian authoritiesupdmwe3dSgnat ded®ds t(i“futld tdax
court considered the government’s argument that the activi
and security of the base, it had rejected it. However, the sale of the weapons occurred immediately off the base in the

town of Quantico. If the base authorities were aware of this fact and that the illegally sold weapons were being

purchased by Marines and being brought on the base, then what may they do to insure order and discipline? Clearly,

they can notify local authiies. But would the purchase in question by an undercover Marine be for the primary

purpose of furthering a military function? Order, discipli
have expressly rejected assertions that mjlipaurpose justifies law enforcement against civilians unless a verifiable

nexus existsSeePeople v. Tyler, 854 Pd1 3 6 6 , 1369 (Colo. App. 1993) (“before the
in an undercover investigation of these civilians and tHéibase activities, the state carries the burden of

demonstrating that there exists a nexus between drug sales off base by civilians to military personnel and the military

base at which the pewtHaoar 0874P2ck103g Caovlpm 5984)Staje v.

Pattioay, 78 Haw. 455, 4685, 896 F2d911,9262 1 ( 1995) ( “[w]lhere the target of a mi
and there is no verified connection to military personnel, the PCA prohibits military participatiorvitiesctiesigned

to execute civilian laws. In fact, the apparent justification for the military involvement in the instant case was to

facilitate the enforcement of civilian lawsHence, the prosecution has the duty to present evidence to showhibat, w

a military investigation was undertaken, the targeted drug transactions involved military personnel or were connected to

sales conducted on a military installatiorThat the military has a valid interest in ferreting out those who supply

drugs to niitary personnel, does not automatically qualify its aid to civilian drug law enforcement as having the

‘“primary purpose .offunfcutritohne’r” )n g( ian tneirlniatlarcyi t ations omitted).

370United States v. Hitchcock, 286 F.3d 1064, 1(3th Cir. 20(2) (where it was undisputed that the defendant had

sold LSD to a Marine, who distributed the substance to oth
of LSD to persons who might use the drug on a military base or sell it to oth#re base implicates the maintenance

of law and order on a military in2d448)]148i0Al askanAppail@d0
seems to us that the army had a valid military purpose in preventing illicit drug transact@visgnactive duty

personnel even if the transaction took place off base. The investigation was not begun until the military was satisfied

that drug dealers at the Palace Hotel had targeted military personnel as a market. It was also reasonabia @ infer t
substantial quantity of illicit drugs was finding its way
S.E2d5 0 7, 509 ( W. Va. 1985) (“The fact that the Navy’s intern:
civilians does not brinthe case within the scope of 18 U.S.C. § 1385 or render the Navy agents incompetent as
witnesses.”); State v. P2d&9 (VivVa. 1985 (same)7Hayedw. Hawes, 9203, 328 S. E.
100, 103104 (7th Cir. 1990) (no violation where Navydne r cover agent, who had “received i
had purchased drugs at an-bése arcade, joined local poliwith several other military agenfsr surveillance of the

arcade, made a drug buy in cooperation with local police who made éséand conducted the search of civilian).

S71Pub. L. No. 10740, 115 Stat. 224 (2001)
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law enforcement purposes by. r®eanstdfitgert htehlme aast tma
Of fice of LOB&JdvICoadsethe White House and Defense
Comitatus Act impes Pdesouecaneofrmi httoenythorces d
antaerrorismgapennmtate¢ i oatsi onal or foreign terrorist
St aflshis conclusion rested on the determination

only applies to the domestic usetloé Armed Forces fdaw enforcemerpurposes, rather

than for the performance of military functions. The Posse Comitatus Act itself contains an
exception that allows the use of the military when constitutionally or statutorily authorized,
which has occugd in the present circumstanéés.

c onc ltuhder a g eathnhda trdeert ctee rorfo tfiusnmd aime nt al ly military
an law enforc®m€Enecgnaiamdedbatrhat edi stinguishing
forcement flunogi wns$ h'whewndGawmtsekrsr or i s m

eratioher @fewiceanbl e, overlap with, and assist or

Military action might encompass making arrests, seizing documents or other property,
searching pemns or places or keeping them under surveillance, intercepting electronic or
wireless communications, setting up roadblocks, interviewing witnesses, and searching for
suspects. Moreover, the information gathered in such efforts could be of considerable use
to federal prosecutors if the Government were to prosecute against captured téftorists.

OLC further opidsedi nthhearte ntth ep oPweers itdoe ndte f end t he U
“constituti”™malt hex PepmtsidBdamBamit thartyu se xAcetp,t @ ons coul d
found in both the aut hdfainzdactsiiooonn 3Brd 2uwSsdaf o f mi 1 i t
the Insurffection Act

It does not appear, however, that much of this o
JusbDepert ment . I n 2 @¢cla8u, t iOoLnC sahdovuilsde db et heaxte r ¢ i s e d
respect on thre Membutmlpmodtuiney for Use of Military
Terrorist Ace iUnittieceds SWia thaeissn at Operte b 2BO A 2i00¢€1 )of Le g
Coun’asald, “¢ bnt ain Psrtoaptheedt'stthiomnlsd not be treated as
any piPWiotsle.respect to the discussion of the Pos
memor andum critici““aoud ttgheen e2r0all 1 ammedmod iavsor ced fr om
circumstances to be wuseful. Riast hmenr atuhtahno rviiteawiinvg tp
aut horization statute as a statutory exception t
state “tahsaotn atbhlee and necessary use of military fo
AUMF would be a military actibm, igatréyn tpiualploy es ub

372 Office of Legal Counsel, Authority For Use Of Military Force To Combat Terrorist Activities Within The United
States, October 23, 20(dvailable at2001 WL 36190674Q.L.C.).

873]d. (emphasis in the original).

3741d. at *15.

851d.  at Intight®f[ ¢t ‘he o pi n iedew ofshe Presidéntinbereit powers, it should be clear ttes

PCA’ s ¢ ons t fionhasheendriggered® ¥ ¢ ¢ p

376|d. Tkisauthorization does not distinguish between deployment of the military either at home or abroad, nor does
it make any distinction between use of the Armed Force for law enforcement or for military prposes.

S771d.  a t W thisk it pldin that the Preggnt could find that the present circumstances justify the invocati®n of
333. Here, an unlawful terrorist group has hijacked civilian airliners and used them to kill thousands of civilians by
crashing them into the World Trade Center and the PentageeeTérrorists have engageddomestic violence

within the states of New York and Virginia and have violated numerous federadl laws.

378 Office of Legal Counsel, October 23, 2001 OLC Opinion Addressing the Domestic Use of Military Force to Combat
Terroiist Activities, October 6, 200&yvailable at2008 WL 6060107 (O.L.C.)
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doctrine, rather thA%Liak elwaiw ee n ft hrec ermevn ts eadc tvii cenw. «
emphasized that the wuse of tilnes umirleiwtaurdyd tAec te xe cu
require the presence of an actual obstruction of
ability of state autHKorities to protect federal
Thes eu of the military wi tthamr ¢rhies Mnpureplo sSetsatleas fh
negligible, despite some prodding from Congress
and detain suspect e da smseandbiea ¥ @ofrf sahqtulst.e dahand i s
more commentary regarding the interplay of the P
call &GIl otbhael Wa’¥®*t chm nTetrhreorre are judicial decisions
Uu. S. citizen who was dettaiimdd abtfyt etrh ch amii Inigt abrey nw i

“enemy cOmpathemtPresident sought habeas corpus 1 ¢
confinement by the military violated the Posse C
saw thinky:different

Padilla is not being detained by the military in order to execute a civilian law or for
violating a civilian law, notvithstanding that his alleged conduct may in fact violate one
or more such laws. He isimg detained in order to integate him abduthe unlawful
organization with which he is said to be affiliated arithwvhich the military is in ative
combat, and to prevent him from becoming reaffiliated with that organiZ&tion.

The decision, however, was r evvieorlsaetde do na tnhoer eg rsopuen
statute, but was then vacated by the Supreme Cou
proceedings, the petitioner ®ditd seetmsr slayf eort ot Isa 1
however, that 1 f then (ohnes twiatyu toifo ns udcohe sa nnoeta ssutraen,d
Comitatus Act will not®1ikely impose a greater h

$791d. at *2.

380 Congressional encouragement for a broader military role in domestic counterterrorism is most visible in the
provisions of théNational Defense Authorization Act for FY2D(Pub. L. No. 11281)) and the surrounding legislative
debates.

38lSeee.g, Gregory E. MaggAssessing the Legality of Counterterrorism Measures Without Characterizing Them as
Law Enforcement or Military Actiqr80 TEMP. L. Rev. 661(2007); Christophed. Schmidt and David A. Klinger,

Altering the Posse Comitatus Act: Letting the Military Address Terrorist Attacks on U,S98CREIGHTONL. REV.

667 (2006); William C. Banks The Normalization of Homeland Security After September 11: The RoleMdlithey

in Counterterrorism Preparedness and ResppB4é&.A. L. Rev. 735(2004); Tom A. Gizzo, Esq. and Tama S.
Monoson A Call to Arms: The Posse Comitatus Act and the Use of the Military in the Struggle Against International
Terrorism 15PACEINT'L L.REV. 149 (2003)Canestarpsupra notel; Ronald J. SieveriVar on Terrorism npGlobal

Law Enforcement Operation?8 NOTREDAME L. Rev. 307(2003).

382 SeePadillaex rel Newman v. Bush, 233 F. Sui 564, 588 n.9 (S.D.N.Y. 2002rev'd sub nomPadilla v.
Rumsfeld, 352 F.3d 6924 Cir. 2003),rev'd, 542 U.S. 426 (2004).

383 padilla v. Hanft, 89 F. Supp2d678 (D.S.C2005) r e v 423iF.3d 384th Cir.), cert. denied547 U.S. 1062

(2006) . The case was ultimately made moot by the gover nmen
trial.

384 For more background and analysis of the constitutionality of military detention ofgerrsmspects in the United

States, se€ERS Report R4233Detention of U.S. Persons as Enemy Belligerdigtslennifer K. Elsea
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Coverage of the Posse Comitat

Wi 1 1Usuel
The iasct i finiitlélafi ®los e of t he *ATrhney Soern aAtier vFeorrscieo.n o f

origimavawled 1i mi t ed“warddsfarli pfmido tk &t ohbem ws e

version ha @ Tnhoe lciomiptraotmiosne. t hat emerged from con
willful violations, but neither the ®hatements o
debate explain what the 1limitation mwahdfuln oth
in a

numbeao wtfaeddi §t fheer etnetr m has been construed by
ways, often incon¢8Tshtee mtc aantd roeadn tsrtaadicanteanrtys. f oun
undtehreanmetsomewhat conflicti®gl ahadughti tpasddmaulwmr
that a court would convict for anything less tha
requir*®ments.

385\Whoever, except in cases and under circumstances expressly authotizedowstitution or Act of Congress,
willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined
under this title or imprisoned not more than two years, or both. 18 U.S.C. § 1385 (2018) (sraqitied).

3867 Cone. REC. 4302 (1878).
3877 Cone. REC. 4181 (1878).
388 The Senate Judiciary Committee noted that:

3

The courts have defined a will ful?” act as an act done
accidentally, an act done with specific intent to vieldte law, an act done with bad purpose, an

act done without justifiable excuse, an act done stubbornly, an act done without grounds for

believing it is lawful, and an act done with careless disregard whether or not one has the right so to

act.
S.Rep. No. 97-307, at 6364 (1981). Supreme Court cases seem to caution against a broad interpretation of the term
“willful” or eadof-mindelémentdirfederal ariminal statute,tBryan v. United States, 524 U.S. 184,

19292 (1998) ( “IfNiasometines shid to bel alwérd of many meanings whose construction is often

dependent on the context in which it appeais a general matter, when used in the criminal context, a willful act is

one undertaken with a bad purpose. In other wordsder to establish a willful violation of a statute, the Government

must prove that the defendant act e dcitingRatzlaf vkUnitedvStated, ge t hat hi
510 U.S. 135, 137 (1994)).

389 United States v. Bacon, 85128.1312, 133 11thCir.1 988 ) ( “even i f the participation b
undercover solicitors of drugs from civilians] in this drug investigation is to be considered a violation of the Posse

Comitatus Act, it was not a willful violation of the spiritiofh e  Act ” ) ; Unit e d20872a376efth v . Wal de n,
Cr1974) (“there is totally lacking any evidence that there
the Marines or the. Special Investigator to violate the Instructiortle spirit of the Posse Comitatus Act. From all

that appears, the Special Investigator acted innocently albeidilv i s e d1 y”); State v2d Danko, 219
819, 822 (1976) (“the statute 1is 11 purppsedfexeautinglcvilianber at e us e
l aws ”) ( qu supranotg205 at 128 Kim y. State, 817 R 467, 469 n.2 (Alaska, 1991) (Rabinowitz, J.
dissentihg) to“AXiwlate the Act 1is mnot required, but only ¢th

390 See, e.gRiley v. Newton, 94 F.3d 632, 636ith Cir. 1996). The court found that officers faced with civil suit for
alleged violation of posse comitatus restdos were entitled to qualified immunity because

The law of this circuit has not been developed to make it obvious to law enforcement officers what
constitutes “wilful wuse of the Army “to execute the 1
makeobviousshat activities constitute “executing the law”
delineate at what point or under what circumstances a joint investigation with military personnel

would violate the Posse Comitatus Act. And even more importantly hereaseifaw does not
give any guidance as to what constitutes
would clearly constitute “executing the 1aw.

In any event, it is not generally the person accused of posse comitatus violationdagh@iprosecutiorSee infra

”

13 ”

wil ful us e

2
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Execud eLav
When has the Army ‘6o AxechBd®Ehd¢ hkbe dtahwasbgyedto

itself sed®hs sweepimpgrable to the instruction of
“take cheelaWwsatarte F"P4Wi h himdurkey, eixte cwawldd seem t o

use of the Army or the Air Force to implement th
federal 1 aw. It might apply with equal force to
Existing case | aweandscécommenwiaw fyv ti dnldai icimavn o f t he
Comitatus Act ®Acmeds pex fowmenhashse ordinarily ass
but to an organ of ciArhedopertimemti{asnks (b3yswvhnan
t hem s oluerlpy sfesr of ¢ i(vIihlei atne sgto vtehrantmeanptp.l i es i n ca
personnel or units are conducting activities 1n
di fferent, and i1is covered bel ow.)

While inquiries mayssusnfhceArmkdt For feg@htbh dc orest
oAfc to t

fires or to provide assist afPcoes sien Cohnei tcaatsues

“Consequences of Violation.” Thus, even 1in cases where

« 2

t o execute the 1 aw,
1134, 113940 (10th Cir. 2004):

There appears to be no dispute in this case that the United States Attorney for the Western District

of Okl ahoma °.wan hctive duty mgmber of ¢hg Arrhy’ and Staff Judge Advocate, to
assistuitfingdethe 1 aws’ of the United States. I n
as an SAUSA and, in that role, participated in the investigation, grand jury proceedings, and trial of

parti

this case. The question i s dpaficipatibrefallwifhinthe capt ain’ s ]

scope of the P CA.The Couwtpaclines to arswet thipquestiom in part because
it concludes that it does not have to do so in order to resolve this appsaliming [a violation of
the] PCA, the quéi®n then becomes to what relief, if any, [the defendant] would be entitled. The

113 tn)

answer 1s none.

¥«“ Whoever, except in cases and under circumstances eXxXpress

willfully uses any part of the Army or thé& Rorce as a posse comitatus or otherwise to execute theshalisbe fined

under this title or imprisoned not more than two years

392y S.ConsT. art. 11, § 3.

393 Sege.g, John J. Copelan and Steven A. Lalisaster Law and Hurricane Andrew: Government Lawyers Leading
the Way to Recoverg27URB. LAw. 1 (1995); Francis A. DelzompuVarriors on the Fire Line: The Deployment of
Service Members to Fight Fire in the United Stal@95APR ArRMY LAaw. 51 (1995; Federal Disaster Assistance:
Report of the Senate Task Force on Funding Disaster Rel@fc. No. 1044 (1995).

Congress has established provisions that at first glance might appear to be a blanket statutory exception to the
prohibition of military assisince to civil authoritieszor example, Pub. L. No. 16284, § 1081(b)(1), Oct. 23, 1992,

106 Stat. 2515, required the Secretary oMiltayE€dopermtive t o
Action Program’ i n apahilities, and tesouraes of thetaimed forcesta alssistciviliar efforts to

s

estab

it

courts ha vSeeUfiteduiStaiés viWoote3d7eFd3d t o enga ge

ap

o

me et the domestic needs of the United S-106,tDiwv.sA, TitleM, 0 U. S. C.

§ 571(a)(1), Feb. 10, 1996, 110 Stat. 353). Closer examinaieals, however, that legislation sought to encourage
activity that would not previously have violated the Posse Comitatus Act or its supplementary statutory and regulatory
provisions:

The programs shall have the following objectives: (1) To enhanegdodl and unit training and

morale in the armed forces through meaningful community involvement of the armed forces. (2) To
encourage cooperation between civilian and military sectors of society in addressing domestic
needs. (3) To advance equal oppoitiur(4) To enrich the civilian economy of thinited States

through education, training, and transfer of technological advances. (5) To improve the
environment and economic and social conditions. (6) To provide opportunities for disadvantaged
citizens ofthe United States. Nothing in this section shall be construed as authoriziflg the

use of the armed forces for civilian law enforcement purposes; or (2) the use of Department of
Defense personnel or resources for any program, project, or actatifig fhrohibited by law.
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aris eArmoesdt &oefstresns wchievni Itihaen pol i c e . Thi
g ssnthe use theaet alRunimugd attleedd pabastag,e Md
d of various ways in which the Army had
l abor disputes, to colladttbvamasnttonex
the polls and®®during state legislative

= =% o o <
o g = o
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—

] when Asmgge fwpvdcbben improperly used as

used by most contemporary icnousttutpspfotro det er n
anviaalthtoas ttiltks Posse Comitatus Act were de
d Knee on the Pine Ridge Indian Reservatio

— e

20*-';> o o0 »n.,.o
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!_‘§<w
=

whether civilian |l aw®“infeoactcdamEmimy dbfdfaecial s me
investi“grnd¢outsédtiohe 1 aw

2. whether the upervédeletdofe ltalter royii tiileisan of fici

3. whether the militar‘gyiwagensctdosohesekorsubgpe
power which wastivgompudsypr¥Pias anitmr e .

The vast majority of cases called upon to apply
civilian law enforexmenti difido hiwithleaothiszsewn tawft ePos s e
Act r e qdiTrheomeentesb.yt t bi Kail the tests seem to be |

Former 10 U.S.C. § 410(b),(69; Repr. No. 102352, 27882 (1992);H.R.RepP. No. 102966, 762, reprinted in 1992

US.C.CAN1 769, 1853. The provision that replaced it, 10 U.S.C.
section shall be construed as authorizind) the use of the armed forces for civilian law enforcement purposes or for

response to natural or manmade disasters; or (2) the use of Department of Defense personnel or resources for any

program, project,oractii t y t hat is pr ohi$eéN. KettDavislnfovatve Readinesd raining i on i .
under 10 U.S.C8 2012: Understanding The Congressional Model for @iilitary Projects 200:JUL ARMY LAw

21(2001).

3945 Cone. Rec. 2113 (1877); 8oNG. REC. 294-307, 322; TCoNG. Rec. 3538, 3581582, 3850, 4245 (1878).

395 Taylor v. State, 640 S2d 1127, 1136 (Fla. App. 1994)es alsdUnited States v. Kahn, 35 F.3d 426, 49th(Cir.

1994); United States v. Yunis, 92281086, 1094 (D.C. Cir. 1991); Hayes v. Hawes, 920E00, 104 {th Cir.

1990); United States v. Gerena, 649 F. Supp. 1179, 1182 (D. Conn. 1986); United States v. Hartl2g, 9618 78

n.24 @th Cir. 1982); United States v. Jaramillo, 380 F. Supy513379380 (D. Neb. 1974gppeal dismissed10

F.2d 808 @th Cir. 1975) (whether the use of military personnel affected or materially contributed to the activities of

civilian law enforcement officials); United States v. Banks, 383 F. Supp. 368, 333([1974) (whether there was

active participation of military personnel in civilian law enforcement activities); United States v. Red Feather, 392 F.

Supp. 916, 921 (D.S.D. 1975) (whether there was direct active use of military personnel by civiéafol@mement

officers); United States v. McArthur, 419 F. Supp. 186,-994D.N.D. 1976)a f f ' d . #&nitdéd Statesm. Casper,

541 F2d 1275, 1278&hCir.1 976 ) (whet her “Army or Air Force personnel [ w
enforcement officergr such manner that the military personnel subjected the citizens to the exercise of military power

which was regulatory, prescriptive, or compulsory in natur
3% United States v. Yunis, 92421086, 1094 (D.C. Cir1991) (Navy transportation of prisoner in the custody the

FBI); Hall v. State, 557 N.Rd 3, 45 (Ind. App. 1990) (Air Force personnel acting as undercover agents to assist local
police in drug investigations involving a controlled buy of cocainedidndti s pl ay t he wunauthorized ex

military power that i1is ‘regulatory, prescriptive, or compu
Supp. 186 (D.N.D. 1975y f f541dF2d 1275 @th Cir. 1976); United States v. Bacon, 852¢F1312, 131314 (11th
Cir1988) (concluding there was no ‘militarydutyarmyneati on of ¢ i

investigator assumed an undercover role in working jointly with.tSeh e r i f f ° s Depart ment to ferret
some ofthe cocaine being supplied to [the area for] both civilians and army persowmsaly funds were used for

some of the un d.eAldgsandotherevidencé dgathered by’Army Investigator Perkins were

turned over to the state and loaaléstigators for evidence in the prosecution of [the] drug distributoi  Uffited;

States v. Holloway, 531 F. App'x 582,583 (6thCir. 213 o s s e Comi tatus regulation infract
Navy agent turned over the information she hagttom suspect] to the civil authorities, the military was not involved in

the subsequent search of his home, the seizure of evidence
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appear to have a chbitoortabd egmvdistmeryt pliaipbs et o ma
s howi'ng.

The Office ofOL&piande dCoiumhbséedNdet bdtmilitary perso
aerial infrared monitoring of praentel property f
reconnfavtsharcfeccretdd by §S7€(b) (2)(B), and 1is mneithe:
formOr US§S7€. (assistance may noste amcoelo,bvsce imadriag ary
arrest) nor prohibit&Tobyenkd Phise cOComiuastiwn, Ad
interpretation ofthdmetio@gEsB&ti fenli ¢t hat yCofigres
me an t fisee atriedohmme c t $ otno 3i7n5c 1 ude all conduct that w
under the Fourth Amendment . Rat her, OLC found,

113

when Congress used the term search” in section 3
at most only searches involving physical contact withilians or their property, and

perhaps only searches involving physical contact that are likely to result in a direct

confrontation between military personnel and civiliéis.

Courts do not seem to have accepted the proposition that military undercover participation withoutyanlitaigy

purpose is a per se violation of the Posse Comitatus Act or at Idasthef DODDir. No. 5525.5 (Encl.4) A.3.

(“except as otherwise provided in this enclosure, [e. g. ., w
theuseoimi 1 i tary personnel “as a posse c¢ o midtUsetolimiltayr ot her wi s e
personnel for surveillanceor as undercover agent$’ United States v. Hartley, 7962€1112, 115 %th Cir. 1986)

(Air Force assistance to agtoms agent tracking an aircraft suspected of smuggling marijuana into the United States);

United States v. Gerena, 649 F. Supp. 1179, 1182 (D. Conn. 1986) (military transport of prisoner in the custody of the

Marshals Service); People v. Bautista, 115 Gab.4h 229 (2004) (military drug detection dog alert that led to police

search of airport locker was not direct participation); Airway Heights v. Dilley, 45 Wash. App. 87, 922d20P.

410 (1986) (use of Air Force technician and equipment to adtairireathalyzer test).

397E.g, accord,Taylor v. State, 645 Pd522, 525 (Okla. Crim. App. 1982%ee alspUnited States v. Walden, 490

F.2d 372 @th Cir. 1974); Taylorv. State, 640 Qul1 127, 1136 (Fla. App. 1994) (“Cases a
military assistance to law enforcement under 18 U.S.C. § 1385 and 10 U.S.C. § 375] have ruled that where military
involvement is 1imited and t heoorination ofanilitary polideceffostsvdte nt  mi 1 1 t
those of civilian law enforcement officials does mnot vio
F2d100,1037thCir.1990) (finding that Naval I tiegienpetmisghlyt i ve Ser vice (
“permeated the initial stages of the homicide investigat:i
suspected of homicide on pretextual grounds for unauthori
family members and kept them under surveillance, questioned him about the homicides and took oral and written

statements from him, seized his clothing and other personal effects, and then transported appellant to Jacksonville,

where they returned him over tcethivilian authorities).

398 Military Use of Infrared Radars Technology to Assist Civilian Law Enforcement Agencies, 15 U.S. Op. Off. Legal
Counsel 36 (1991). DOD presented the question to the Justice Department after receiving several requests for
assistane from DEA to deploy Forward Looking Infrared Radar (FLIR) to identify illicit narcotics production.

399|d. at 3940. OLC found noteworthy that tleeiginal version of 10 U.S.C. 875 prohibited military personnel from
participating iwessélaraircraftmsearchdnd seizireo ar o €s a4, or oldatdr similar a
(citing Pub. L. No. 9786, tit. IX, §905(a)(1), 95 Stat. 1099116 (1981 emphasis added)). OLC reasoned:that

The coupling of “searchieandnjfmactruve” “ahdolighndsehofr
the two as a single event (i1.e., “a search and seizure
referring to searches of persons or objects that had been seized and thus were in the custody of law

enforcement offiers. Searches of seized persons or objects almost always involve physical contact.

Id. While OLC thought the later amendment of the statubéchdeletelt he “and” bet ween” “search” an
was meant to clarify that it prohibited even searchesdiblatot result in a seizure,h ¢ ~ Gdn€ldsion that the kind
of searclesto be prohibited encompassed only those involving physical contact remained unaffected.

ar
1

N ©
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The legislative history suggest ece rttoa iOlL Cc o thratt Co
decisions interpreting the Posse Comitatus Act t
“direct confrontation betwén military personnel

Military Coverage

Navy & Marines

The Posse Comitatus rAmwyt oprr otshcer ibiers Ful¥ded eosfta ot sheex eAc
not hing about the Navy, the Marine e ps ., the Co
amendment first offered to the Army appropriatio
provisions vboiutledd “huaswee popfr o haf t he 1land or naval f
St a'tes execu®PSomehecdmment ators believe that spons
posse comitatus amendment to the Army appropriat
grouonfdsger M¥hkeemesosurts have generally held that t
does not apply to t H%RThNeayv ymaoirn ttahien ,Mahroi waeev eCro,r ptsh. a

400d, at 4246 (citingH.R.Rer. No. 71, 9Th Cong.,1stSess., pt. 2 (1988ndS.Rep. No. 58, 97th Cong.,1st Sess.

(1981) toconclude tha€Congress irgnded to codify the distincticarticulatedn United States v. Red Feather, 392 F.

Supp. 916 (D.S.D.197h)et ween “indirect passive” assistegement and “direc
activity).

401\Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress,

willfully usesany part of the Army or the Air For@es a posse comitatus or otherwise to execute the laws shall be fined

uncer this title or imprisoned not more than two years, or both. 18 U.S.C. § 1385 (emphasis added).

“2For an argument as to why the Navy’s use to engage in 1aw
liberties and ought not be proscribed, serayallyMark P. Nevitt Unintended Consequences: The Posse Comitatus
Act in the Modern Era36 CARDOZOL. Rev. 119(2014).

403 See7 Cone. REC. 3586 (1878).

404 SeeCoffey, supranote213 at 1955 (1987); Meeksupranote356, at 101. Under longtanding rules of the House,

an amendma that deals with a subject different from those contained in the bill which it seeks to amend is

nongermane and subject to challenge. If the sponsors adjusted their amendment solely for reasons of germaneness, one
would expect to find a comparable amerahtnin the Navy appropriation bill before the Congress at the same time. No

such amendment was offered to the Navy bill, 46 Stat. 48 (1878).

405United States v. MendoZ@ecelia, 963 Rd 1467, 1477 11th Cir. 1992); United States v. Yunis, 924281086,
1093 (D.C. Cir. 1991); State v. Short, 113 W&sl85, 38, 775 Rd 458, 459 (1989); United States v. Ahumedo
Avendano, 872 Rd 367, 372 n.6X1th Cir. 1989); Schowengerdt v. General Dynamics Corp., 828 F328, 1339
340 @©th Cir. 1987); United States Roberts, 779 Rd 565, 567 gth Cir. 1986); United States v. Walden, 49QdF.
372, 374 4th Cir. 1974).
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covered by similarl 406
le of DvMhO noh

y confining™aldmi mbostreurvendaht
applicab t

afpeaonin the

Coast Guard

The Posse Comitatus Act likewise says nothing ab
formed by merging tRyvoe e &€uwteBedrivainc eaLgatmads fieghse,i cteh. e

Al t hough created and usedCuftoSeerrvda weehbhadr ad mentdyp &
used as part of the military forces of the Unite
enac®ed.

406 United States v. Dreyer, 767 F.3d 826, 832 (9th Cir. 2014[ W-aféirm €hon'sholding that NCIS agents are

boundby PCAl i ke restrictions on directabfhfts dsomnrelgiesbancoi milian |1
804 F.3d 1266 (9th Cir. 2015); United States v. Chon, 210 F.3d 990, 993 (9th Cir(20qQ0)W] we ttHfePGAd t h a

like restrictions adopted by DoD with respect to the Navy
431 6thCir.1994) (“[t]lhus the Posse Comitatus Act applies to the
StatesCod] and 32 C.F.R. § 212d111077),; 1Ta3y6l ofrF lva.. ASptpa. t el,9 96440 (S‘of.m]
participation in civilian law enforcement activities is restricted by the federal Posse Comitatus Act, 18 U.S.C. § 1385,

and by 10 U.S. C.es\¥Yuni§, 928Rd)1;0 86Bn i tldd 4St(aDt. C. Cir . 1991) (“[r]e
10 U.S. C. § 375 require Navy compliance with the restrict
F.2d 100, 102103 (/thCir.1 990 ) ( “ 1 0 U. Sregdationg promdlgated thereuhder at 32 C.F.R. 88

213.1213.11 make the proscriptions of [18 U.S.C.] § 1385 applicable to the Navy and serve to limit its involvement

with civilian law enforceme B35 3f75Rd4sBs " #p0S{d089y. (Shobiecg
limitations on the use of the armed services contained in 10 U.S.C. § 375 correspond closely with those in the posse
comitatus act, the same analys tAvendanoo8u2R2d36%, 872 h.glthHCir. Uni t ed St
1989) (“[t]l]he Posse Comitatus Act does mnot expressly regul
of appeal that have considered this question, however, have concluded that the prohibition embodied in the Act applies

tonam 1l forces, either by implication or by2db65:568%h of executi
Crr1986) (“ the Posse Co3u8af hitle 10sembbdy similarprdscriptionstagainsi militady 7 1
involvementincivillawe n f or cement . . . . ”) ; -MOnerot 740dR2d31i3,d116stC ivr.. Dle918 4P r)a d(o“ 1 8

U.S.C. § 1385 prohibits the use of the Army and the Air Force to enforce the laws of the United States, a proscription

that has been extended by executive@cttt he Na vy ” ) ; Un tAlmeida, 632 FAd423s425%thCirChapar r
1982) (dicta in case involving the Coast Guard); United States v. Walden, 260872, 37374 4thCir.1 974 ) ( “[ t ] h
use of Marines as undercover investigators by the TreaspgrBnent is counter to a Navy military regulation

proscribing the use of military personnel to enforce civilian lavwihus, though by its terms the Posse Comitatus Act

does not make criminal the use of Marines to enforce federal laws, the Navy h@slddepestriction by selmposed
administrative regulation”).

0
[§

As an examination of the cases listed above and in the previous note demonstrate, although in basic agreement
subsequent courts have sometime described their views as in conflict. In éacanop will cite Walden for the

proposition that the Posse Comitatus Act does not apply to the Navy or Marines although its requirements have been
adopted by administrative and/or legislative supplements, while the other camp will cite Walden for teéhasser

contrary proposition that the Posse Comitatus Act requirements apply to the Navy and Marines by way of regulation
and/or legislative supplement. A third group takes an abbreviated route to the same destination by simply citing Walden
for the principé that the Posse Comitatus Act applies to Navy and the Masees,g.People v. Caviano, 148

Misc.2d 426, 560 N.Y.2d 932, 936 n.1 (1990); State v. Presgraves, 32828699, 701 n.3 (W.Va. 1985); State v.

Maxwell, 328 S.E2d 506, 509 n.4 (W.Va. 1985People v. Wells, 175 Cal.App.3d 876, 879, 221 Cal.Rprt. 273, 275
(1985); People v. Blend, 121 Cal.App.3d 215, 222, 175 Cal.Rprt. 263, 267 (1981).

407DoDI No. 3025.21 (2013) applies to tBéfice of the Secretary of Defensthe Military Departments, th®ffice of

the Chairman of the Joint Chiefs of Staff (CJCS) and the Joint Staff, the Combatant Commands, the Defense Agencies,

the DoD Field Activities, and all other organizational ent
Components”) .

408 Seed6 Stat. 316 (1878), directing the Secretary of the Treasury to issue three months extra pay to those who had
engaged in the military service of the United States during the war with Mexico and listing the Cutter Service as one
source of possibly @lifying service.
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The Coast Guard iAy me oFwo, raclebsc amed wift hhe t he Depar
Homel and*ac¢uriefpcated within the Navy in time ¢
Pres tddretdomtwatppl y to the Coast Guard while it re
Homel and*SWhipait yof the Navy, it is subject to t
Nav¥and consequently to any generally applicable
Department of Defense or the Navy.

As a practical matter,uvthowielerguther Conadtt Gupedf
enfor ceme d¥E vfeunn cwthiiolnes .part of the Navy its law e
within the statutory exception to the posse comi
components ehttlbod Defgemtsm would apply only to ac
aut ho'fi zed

National Guard

The isctsilent as “padrothhahe cAmmy idsmtAaisr Force for p
proscription. There i1is little commegttahy oocvensg
of the National Guard, t he CArvmdd AR oar®artergoull,a rci v
me mb er sAronfe dt lebr tesof f dut y.

St
Gu
wh i

r tly speaking, the Posse Comit aftours tAhet preda

a

i
mi |

a

r

he modern Militia reserved to tKe States
a‘anbecgmaized force, capable of being ass
y establishifherodemhee WaiyedeS8saneso con
Gu art of the Army or Air Force, for purpose
S € n not 1in federal service, historical ref ]
covered. iReowalsl] tthekatst ate militia, called to the
Sl ave Act, which triggerfamdn "Amnple yih@endehal POCus s le
ComitasuscAelponse tomit a’ti sét hearyceo v bno-mavti-ts € r
whayto-wmatl H€me s ponse to the assBrtipomidarithad fremp
be used to execute the law as long as they were

On the other handacrtthhed uNaet iodin dfle d@Guwasd d fliaswa a ¢ on
which as the militia it has enjoy®®Andinhe the da

40914 U.S.C. § 1 (2018).

4101d. § 3 (2018).

411 United States v. Chapar&imedia, 679 R2d 423, 425 §th Cir. 1982) (Posse Comitatus Act inapplicable to Coast

Guard operating under the Department of Transportation); Jackson v. State2b82,P3 (Alaska 1977) (same).

41214 U.S.C. § 3 (2018).

4131d. § 2 (2018).

414 SeePanagacos v. Towery, 782%upp.2d 1183 (W.D. Wash. 2011) (Coast Guard member not covered by Posse

Comitatus Act).

415 SeeMaryland v. United States, 381 U.S. 41, 46 (1965).

416 jpeMeeks,supranote356, at 9699; Furmansupranote205 at 101.

417 See supramote167, and accompanying text.

418 The status of the District of Columbia National Guard is somewhat different since it is a creature entirelalof fede
creation. This being the case 1t might be thought that the
federal service” or that the Posse Comitatus Act would app
Guard in the grious states might be different. This, however, is not the view of the Department of Justice, which has

concluded the Posse Comitatus Act applies to the D.C. National Guard only when it is called into federal service as a
state National Guard might be. 8Bepartment has also determined that even if this were not the case, the Posse
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e t Guard wh®n they are in federal

Of PutMi lit akgting as Citizens & Civilian

The historical perspective fares 1 ittattlues bAecttt
extends to soldiers who assist civilian 1aw
citizen would be permitted to provide assist

Congresshopiasskctasponse to efastelbe whiclriet aneynbka d
on their civic obligations to respond to the

ve said that me mber s of the National Gu
s s 9SG omiiltadrtl eysnBAdMiusc toinolny applicable
nal

t o 1
S er v

E mp 1
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enf o
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however stthggvasttmotthamtended to strip members of

rights an® obligations.

Comitatus Act permits the D. C. National Guard “to support

because of the authority granted by Congress in D.C. Code Sggtidi (declaring that the D.C. National Guard
shall not be subject to any duty except when called
laws or suppression o-603authorizes D.C.[official§ time€ of tumult,Siet, ontmow n 3 9

into f

violence, to request the President to call out the D.C. Na

the 1l aws”]) and -6D2(authorizing the Cofimaading Gemeras of the D.C. Nationatdsio order
National Guard to Support Drug Interdiction Efforts in the District of Colianh3 Op. Off. Legal Counsel 110
(1989).

419 Gilbertv. United States, 165 F.3d 470, 4B&(Cir. 1999); United States v. Hutchings, 127 F.3d 1255, 126@ (

Cir. 1997); United States v. Benish, 5 F.3d 20628d Cir. 1993);United States v. Kyllo, 809 F. Supp. 78B2-93

(D. Ore. 1992)a f f190 &.3d1041(Sth Cir. 1999)r ev ' d o n 058%UeS: 212001, Walldce v. State, 933

P2d 1157, 1160 (Alaska App. 199%@ccord Steven B. RichThe National Guard, Drug Interdiction and Counterdrug
Activities, and the Posse Comitatus Act: The Meanimgla | mp |l i cati ons d994JUNArRMYEsavd er al
35, 423 (1994). However, in two of the Wounded Knee cases, in which National Guard involvement in the civilian law
enforcement efforts helped doom federal prosecution, the courts made noealftdrmine whether the Guard had

been called into federal service, suggesting to some that the Guard was covered in any event. United States v. Banks,

383 F. Supp. 368, 376 (D.S.D. 1974); United States v. Jaramillo, 380 F. Supp. 1373813B0Neb. 19%); see alsp
United States v. Mc Art hur, 419 F. Supp. 186, 193 n. 3
federal civil law enforcement officers of material and equipment furnishedtbg South Dakota National Guard ...

aerial photogaphic reconnaissance provided by ... the Nebraska National Guard ... and the maintenance of military

vehicles performed by members of the Nebraska National

supranote356, at 9698.

A federal district court itJnited States v. Kyllsuggested that 32 U.S.C. § 112 (which permits the Secretary of
Defense to provide funds for the drug interdiction activities conducted by various state National Guards when not in
federal service) authorizes such Guards to assist in civilian law enforceffats, 809 F. Supp. at 79%ke also

People v. Marolda, 394 N.J. Super. 430, 92ZdA.54 (2007)without discussing status of members of Coast Guard
and of National Guard who aided state officials in aerial search for drugs, regarding Posse CaAatitetus

inapplicable).

The legislative history of earlier efforts to involve the National Guard (while in state service) in drug interdiction

indicates that the Congress believed that “[ ePPdssen not

Comitat us REANGI0(X989H55Reprinted in1988U.S.C.C.A.N.2503, 2583.
420 The Instruction applies tmembes of the National Guardnly wheninF e d e r a 1 DSDd Mov3025.21, 2.d &

2.f.5.32 C.F.R§182.2(d)states thatthe C.FR. “applies to National Guard (NG)

tn)

status only.

21« Tf a soldier sees a man assaulting me with a view
comes to my relief not as a soldier, but as a mub®ng, a man with a soul in his body, and as a citiz&he soldier
standing by would have interposed if he had been a man, but not as a soldier. He could not have gone down in
pursuance of an order from a colonel or a captain, but he would have donea s  £oNnaREa. 4245 (7878)

(remarks of Sen. Merriman). The weight afforded remarks in the Senate should perhaps reflect the fact that the act was
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The Senate debat eomeaeyv iheawien gi ncfoluuretnsc,e dpasr t i cul ar 1l
interpreting the Phbhekd Chmitatusel At et whocloes n
citizen might do to assisth uvsedlianviaeaWaetndorotn
ComitafAiThheAantor e recent decisions under similar f
commenthoaoes focused on the nature of the assis

ta
assistance is inciddwytdlbrta afffflidmrtyalan ppsimar
the work of a Democratic House, forced upon a reluctant Republican Senate.
422pegple v. Taliferrol116 Ill.App.3d 861, 520 N.Bd 1047, 1051 (1988) (an airman acted as an undercover agent for
local drug enforcement officers; “Ferguson participate in

d
any other citizen would participate insuchit s act i on” ) ; Bu 2dOH a972t(Okla.CrimSApm 1986) 727 P.
(military undercover agent investigating drugs sold to military personnel purchased some from the defendant and
testified against him; “the 4dhanthattof a‘prvatelcitizemin purchasingthee any gr e a
marijuana’”); People v.2dB44r446471(1981%(dirmansigreechto serfecunderdoded N. W.
after being charged with drug sales bythediviidnpalicen aut horitie
agency, Hall was not acting as a member of the military. He was acting only as a civilian. His military status was
merely incidental to and not essential to his involvement with the civilian authorities. He was not in military .uniform
He was not acting under military orders. He did not exercise either explicitly or implicitly any military authority.
Moreover, Hall was not a regular law enforcement agent of
usefulness to civihn authorities was in any way enhanced by virtue of his being a military. filne assistance
rendered by Hall was in no way different from the cooperation which would have been given by a private citizen

offered the same opportunity to avoid crimipat o s ecuti on”); People v. Blend, 121 Cal
263, 270 (1981) (a Navy Wave caught by civilian authorities in violating the drug laws, agreed to serve undercover for
the civilian police; “t he nilifaypessennetwhonaretaatingwcleally omthairovlhoes not a

initiative as privat @d125§ 126 (QktaiCantApp. 1939 (enilitary undercover agentis 1 3 P .
cooperation with local police purchases drugsboff s ¢ f r o m a ¢ thdid riotiagsume arfy grgatem t S mi

aut hority than that of a private citizen in pu2dhasing the
1323, 1325 (Okla.Crim.App. 1973) (military undercover investigators traced the source of drugsrsbidrio

personnel to the defendant; the “soldier led the agents t
which time the agents assumed no greater audlR4dbr ity than t
1246247 (Okla.Crim.App. 1972) (same).

423 Meeks,supranote356 at1262 7 ( “Mi litary personnel are all private citiz
military. The prohibitions of the Posse Comitatus Act do not apply to military personnel who are performing the

normal duties of a citizen such as reportingcrimesd s us picious activities, making citdi
local law and otherwise cooperating with civil police. 1Tt
must clearly be acting on their own initiative and in a puselgfficial and individual capacity. Commanders must be

careful to insure that activities which are in violation o
or ‘unofficial’” assistance. S oenetinfludeaidgiven dusing dutyhoursyaig s i gnal
prompted or suggested by a military superior or aid given with the knowledge or acquiescence of a military superior.
Other considerations include the manner in which the civil authorities contacted they mpéitson, whether that

person regularly performs military law enforcement functio
authorities 1is r el at supranote35d dt 3283m(alsoinotingrthat the catalystifer Some of Ri ¢ e ,

the difficulties stemmed from the holding in O’”Callahan v.
military jurisdictionover crimes committed by military personnel to those which were service connected).

424Foxv. State, 908Rd1 053, 1057 (Alaska App. 1995) (“In eivilian pros
civilian investigations into ofbase drug sales, courts hawierpreted these regulations to require the government to

demonstrate a military purposehat is a nexus between the targeteebafe sales and military personnel; this purpose

must be shown to have been t he tiondnithe absence pfa nepus betweenthe t he mi 1l i
targeted offbase drug sales and military personnel, courts have condemned joint investigations as violations of the

Posse Comitatus Act . 20172, 195 (Aex. Appv1995)Eaiter quetingthrivai@ Ritizeh. W.

language iBurkhardtsupra t he court declared, “[A] majority of courts I
involvement is limited and where there is an independent military purpose of preventing illicit drug transactions to

support themilitary involvement, the coordination of military police efforts with those of civilian law enforcement does

not violate the Act. Where the military participation in an investigation does not pervade the activities of civilian
officials, and doesnotsybe ct t he citizenry to the regulatory exercise of
State v. Pattioay, 78 Haw. 455,466,89%d®. 1 1, 922 (1995) (“Absent evidence to sup
a primary military purpose, we mustupthol t he c¢ircuit court ’ s -miitary[undercoveron t hat t he

o
h
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Some have questioned whAtmhed FbwuokbdaoomempWoyhen
proscripefdmtofnost, frequently with pualrotk o mment ,
t hAer med Forcpurposes Cofni tffhilahweR ocsAiecrtr.e nt Defense Dep
I nst reuxcptrieogpnp I'tyoe sci vi lian employees of the DoD Cor
DoD contractors perfor med ”iwn tshupportts oPfostshee ComD |
policy nf¥whirliec ttilbe Office of Legal Counsel consi
“par’tt hoef Armed Forces and may be assigned to duti
without violating*Tthee PROdfsfsiec eCoorii tLactgunsle dCedtthms¢ e |  h
military members who operate udpaenrt befv At med c o mn
Forces, at least so long as they a?% not still s

Geographical Application

It seems unlikelttudg hAat ,t hey Piotssel Comapgml i es beyo
United Stat gasn,d iptosshesrsdiotgsmiete s lofi uCengmess are p
to apply only within talmad Pmistsed sStomtse su,nlictsss tCeomry
provatdkeadr wi se or unless the purpose of Congress
intent that the legislaton enjoy extraterritori
The Posse Comitatus Act contains mno expression o
it ponsesto problems occurring within the United
associated with the American political process a

drug] investigation violated the PCA, 10 U.S. cCca2d § 375, an
1127, 1136 (Fla. App. 1 9 itian law enfpreeiment activities iy resfrieted byithe fegeralt i on i n ¢
Posse Comitatus Act and by 10 U.S.C. § 375. Cases addressing this issue have ruled that where military involvement is
limited and there is an 1inde p emilitagy police efforis with these of givilianp o s e , ‘t he
law enforcement officials does not violat2d1@0jl03thr s ect i on
Cir. 1990). The test for violation of the federal law is (1) whether civilian law enf@ueafficials made a direct

active use of military investigators to execute the laws; (2) whether the use of the military pervaded the activities of the

civilian officials; or (3) whether the military was used so as to subject citizens to the exercib@anf ppwer which

was regulatory, proscriptive, or compulsory in nature.

425 State v. Short, 113 Waghl 35, 3940, 775 P2d 458, 460 (1989); State v. Morris, 52224.220, 221 (R.I. 1987);
People v. Hayes, 144 lll.App. 3d 696, 494 RdF1238, 1240 (1986)kee alspFurmansupranote205 at 101.

426 See e.gHayes v. Hawes, 921 F 100 (7th Cir. 1990); People v. Wells, 175 Cal.App.3d 878, 221 Cal.Rprt. 273

(1988); State v. Maxwell, 328 SZEI506 (W.Va. 1985); State v. Presgraves, 32828699 (W.Va. 1985); United

States v. Hartley, 486 F. Supp. 1348, 1356 (M.D.Fla. 1280)f678d~2d 961 (1th Cir. 1982); Meekssupranote

356 at 83 (“[Clivilian investigators operate under the 1 mme
the Ad from aiding local authorities. Holding that the civilian subordinates are not also prohibited allows a principal to

accomplish things through his agent that he could not otherwise lawfully do himself. It is foolhardy to assume that it is
onlythesight6 t he man in military wuniform aiding the sheriff tha
427DoDINo.3025.21,at282 C. F. R. 182.4(c¢c) does not list comparable “e:
that the restrictions apply to alloD persmnel as a matter of policy.

428 Effect of Posse Comitatus Act on Proposed Detail Of Civilian Employee to the National Infrastructure Protection
Center 22 U.S. Op. Off. Legal Counsel 1(0B993).

429 Assignment of Army Lawyers to the Department of Jystit&.S. Op. Off. Legal Counsel 115, 121 (1986).

430 Extraterritorial Effect of the Posse Comitatus A3 Op. Off. Legal Counsel 387 (1989); Deanne C. Siemer &
Andrew S. EffronMilitary Participation in United States Law Enforcement Activities OversEas:Extraterritorial
Effect of the Posse Comitatus A84 St. JOHN’SL. Rev. 1 (1979).

431 RJR Nabisco, Inc. v. European Community, 136 S. Ct. 2090,-200@2016); United States v. Bowman, 260 U.S.
94, 98 (1922); Blackmer v. United States, 284 U.S. 48B7); United States v. Yunis, 92281086, 10991 (D.C.
Cir. 1991).
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enforcement responsibi

was either anticipated or intended.
The first court to
an American milita

subsedqamcinsti ons eith

Congress does appear to have intended the
Sectioe2B4t o2 abply both in the UniThedpSoauteso

lities over aAlmearpipclaincsa.t ilotn

consider the question agreed,
ry government “*Faod tsomportadmiely
er dedliidnadtt®™hddeeskvetthe

1s

aut hor

asnd

b ¢

diecting the placement of member sdroudg tihret eCrodisat iG

]l aw

(&

ly con

t

purp¥eseisdence an understandimgs tthtatt thhe Phadew,Co
restrictions on arrests and silnfli.] QS € cd2iroenc t
applies at 1e®3¥In eomehenhighcesast initial
provisions woul d®only apply overseas.

Th regulations iSmepcltZimenmtdidor g sk0 ol Y. @.s sistance

of

f o
oV

432 Chandler v. United State$71 F2d 921, 936 {stCir. 1948).

43 Gillars v. United States, 182&9 62, 973 (D. C. Cir . 1950 )2d338 354 gthiGirn o v .

1951); United States v. Cotton, 47R&744, 74849 (Oth Cir. 1973).

43410 U.S.C8 279(2018).

435 Cf,, United States v. Klimaviciu¥iloria, 144 F.3d 1249, 125®th Cir. 1998); United States v. Khan, 35 F.3d 426,
431-32 (9th Cir. 1994) (both determininthat the particular activities of Navy personnel on the high seas in aid of law
enforcement officials did not violate 10 U.S.C. 8§ 375).

4%« The Committee considered and narrowly rejected a

avd lable only out s i dREP.NOWE71,Pn2j 12 n.AepriditechinlB1U,S’C.CEA.NR 785,
1795.

437DoDI 3025.218 1.a.

438DoDI 3025.21 8 1.f 32 C.F.R. Part 182 is inapplicable to assistance to law enforcement officials in foreign
governments, 32 C.F.R82.2¢)(2),whilee ¢t i on 182 . 4 ( ¢ ) p onsinBatlB2.6(a)(B(i)tshall Th e
apply to all actions of DoD personnel worldwide.?”
of Defense§ 1824(d).

43922 U.S.C. § 2291.

4401d, § 2291(c) prohibits U.S. officers and employees who are participating in foreign police actions from directly
effecting a narcotics arrest except under exigent circumstances to protect life or safety, or from participating in or
observing the interrogatioof a U.S. person arrested in a foreign country for a narcotics offense unless the person
consents in writing.

In the course of its opinion concerning the extraterritorial application of the Posse Comitatus Act, the Office of Legal
Counsel characterizedh @arlier version of the Mansfield Amendment as applicable only in the case of American

e
f iocfi atlhse several stiattsesteihiet dyffibduset dodS tepldaersegss iirte

does not apply to af%ins tthmec e atse fodr amisgn sd fafhicei apl
reign law enf orccaclMaemds f o £d ide*Pmrkena t etsh es sme t hi ng
erseas version of the Posse Comiftatus Act, at

Uni t

sugges:t

restri

unl es s

a

involvement “in the internal enforcement activities of for
of American lawExtraterritorial Effect of thdPosse Comitatus Act3 Op. Off. Legal Counsel 387, 41Q n.16

(1989) (citing dicta irUnited States v. Gree671 F2d 46, 53 n.9 {st Cir. 1982), for the proposition that the Mansfield
Amendment “was only 1intende dbetomeinvolvedinsersitivelintetnallaw S. per sonne
enforcement operations which could adversely affect U.S. r

enforcement of its laws within the territory of another nation for misconduct within that nation natdumilarly

adversely affect relations and was intended to be covered). However tenable that position may once have been, it seems
to have been undermined by the inclusion of subparagraph (4) making the Amendment inapplicable in cases where the

foreigncountry has agreed to the application of American drug laws within its territorial waters.
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Consequences of Violation

Prosecution

The Posse Comitatus Act 1s a cr i mi noaflf isctiaatlultye u
repoprrtoesde ¥'ad t hwugh it appears there were two pr
as¥While some courts have concluded that it do
ehalf of anyone who c¢laims tloa tHfdiotre, hsausf fbeereend s o
nvoked with varying degrted deceldd Iblealmgwes stshe juris

D o o0 oo

vidiance¢he gromfidnscoagaonamd deasd vad il mpdbdil me 1yt t
roposed aArtmed s.F dryc eshe

Exclusion of Evidence

Allegations that the Posse Comitatus Act has be
seeking to exclude related testimobWmpi bedphysica
States XwhwWaldde&heof Appeals f orf otuhned Ftohuartt ht hGei r c u
Treasury 'PDepaectm€Ent hree Marines as undercover a
offenses violated Nawyp ppdguwladbtlicon o tulsaet ofiadd e Mo
declined to order thebygxdches Manmimfsevidence obt
The cour tc ofnosucni do unso, deliberate or willful intent
Treasury DePpec¢imaht] nveshtei gagaurl taffd bmind st enmot e d

that the regulation kkomtasmneaddnbhenFosce mEami me
only for criminal prosecution, and that case be

441 Matthew Gilligan,Opening the Gate? An Analysis of Military Law Enforcement Authority Over Civilian
Lawbreakers On and Off the Federal Installatid@é1MiL. L. Rev. 1, 11 (1999); State v. Pattioay, 78 Haw. 455, 467,
896 P2d 911, 923 (1995); Moon v. State, 78245, 48 (Alaska App. 1990).

442 Seel IEBER, supranote213 at28 n. 2 (noting indictment in 1879 of two Army officers for providing troops to

federal marshal to assist in arresting suspected violators of federal revenue laws). The incident involveaffattand

sorts between federal and state law enforcemeiceodf in which U.S. Deputy Marshal Walter Johnson was himself

arrested by state officials for having arrested, on blank warrants which he filled in at the time of arrest, citizens

suspected of running illicit stills. He then secured the help of sold@rsthe 1€nh Cavalry to arrest the original

suspects again as well as the state officials who had freed $leenConflict of Authority in Texds.Y. HERALD-TRIB.,

December 13, 1879, at Brontier Jurisdiction 26 TEx. B. J. 391 (1963) (reporting state case against the deputy

marshal) Despitethe notoriety of the incident, the two officers were eventually acquieeicquittal of Captain

Nolan and Lieutenarftlipper, DALLAS WKLY HERALD, December 15, 1881, at 1 (explainth@t charges were dropped

against the Lieutenant after the jury acquitted the Capt#in)y Officers AcquittedCINCINNATI CoM. TRIB.,

December 16, 1881, at 3 (opining that “[clharity alone pr
de<ribed a similar incident in which the same two officers were indicted for assisting the same federal deputy marshal,

this time by holding prisoners overnight at Fort Elliott, two men who were suspected of stealing ammunition from the

camp and selling itlocal cowboysHENRY O. FLIPPER NEGROFRONTIERSMAN 11-12 (1963) (autobiographical

account). In that case, he reported Captain Nolan entered a guilty plea for the both of them, and each was fined one

dollar.1d. However, that story appears to be uncasroba t e d by contemporary accounts, and
does not mention the first incident. It seems probable that there was only a single set of indictments. Lieutenant Flipper

was already welknown as the first black cadet to have graduated fraeat\Woint.

443 Smith v. United States, 293 F.3d 984, 98® Cir. 2002); Robinson v. Overseas Military Sales Corp., 21 F.3d 502,
511 @d Cir. 1994);Lamont v. Haig, 539 FSupp. 552, 55&9 (D.S.D.1982)

444490 F2d 372 @th Cir. 1974)
4459, at 376
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adoption of the Fourth Amendment exclusionary ru
Marines had bteleant asbeelrsreagueomta s i mi | parn dt rtahnastg rtehses i
regulation would be amended to provide an enforc
“should there be evidence of widespread or repea
ineffestiofemamforcement by the military, we wi Il
whether adoption orfe qquni reexdc lauss if®nfaurtyu rreu ldee tiesr r e n t

Later defendants Wah dendmoacrunsiendg ;u bl santeetrh mepohuarstisz e d t
rafal to adopt an exclusionary rule. Most cases
t o adveociiddi ng Peolb €cmhmic rActivinss v ioaloatceodncl ude that no r
available irresp®Tchtei vie. So.f Qobnsyr fvoi oofl talk p{ pdBhannt thh Ci r ¢
Cir cdwitte)r mi ned idan Nawg dasvesthegtation of child por
surveillance ©lfe adWaaschei mpgimtoenrtsi miont ed t o t hose wit!]
connection to themmetmitasyblemduneted Bo0otive 1invo
enforcement of a widespread *“fs tpuarnee i no fv itohlea tNionnt
Cirstated:

The g o v s positiarethat the military may monitor and search all computers in a

state evenhiough it has noreasn t o bel i e ve s owner has a miktaryc o mput er ’
af filiation wou$ rbstrictiena éntirely meaningledsCTa *accept that

position would mean that NCIS agents could, for example, routinely stop suspected drunk

driversin downtown Seattle on the efhance that a driver is a member of the military,

and then turn over all information collected about civilians to the Seattle Police Department

for prosecutiort*®

4461d. at 377

47E.g, United States v. Wolffs, 594X 77,85 6thCir.1 979 ) ( “We pretermit discussion of
violation of the statute or regulation. We need not decide that complex and difficult issue because assuming without

deciding that there was a violation application of an exclusionary ruleisnatwarre d . ) ; Peopl e v. Hayes,
IIl.App.3d 696, 699, 494 N.Bd1 2 3 8, 1240 (1986) (“numerous decisions with f
have found that no violation of the Act occurs if the aid is not characterized as military and the investigediy

coordinates with civilian police. More importantly, with few exceptions, the courts have uniformly held that the
exclusionary rule does mnot apply to evidence seized in vio
States v. Johson, 410 F.3d 137t Cir. 2005); United States v. Mullin, 178 F.3d 334, 3®5th Cir. 1999); United

States v. AlTalib, 55 F.3d 923, 93@QHh Cir. 1995);State v. Gonzales, 247 P.3d 1111, 1115, 149 N.M. 226, 230; 2011

NMCA-007, 007 (N.M.App. 2010)5tate v. Gunter, 902 S.\8d 172 (Tex.App. 1995); Taylor v. State, 640 8b1127

(Fla.App. 1994) (finding a violation but declining to exclude evidence); State v. Valdobinos, 1228\%¥h.858

P2d 199 (1993); United States v. Mende@acelia, 963 2d 1467 (11th Cir. 1992); McPherson v. State 802&928

(Alaska App. 1990); People v. Caviano, 148 Misi?26, 560 N.Y.2d 932 (N.Y.S.Ct. 1990); Moon v. State, 785

P2d 45, 4648 (Alaska App. 1990); Badoino v. State, 788d39, 4243 (Alaska App. 1990); &yes v. Hawes, 921

F.2d 100 (7th Cir. 1990); State v. Short, 113 Wat 35, 40, 775 R.d 458, 460 (1989); State v. Poe, 755 U1,

44-45 (Tenn. 1988); United States v. Bacon, 82dBR312 (L1th Cir. 1988); United States v. Griley, 81420967 @th

Cir. 1987); State v. Morris, 522 2d 220 (R.l. 1987); United States v. Hartley, 798dFL12 6th Cir. 1986); United

States v. Roberts, 7792€L565 Qth Cir. 1986) (found violation but declined to find application of the exclusionary rule

appropriate); Btkhart v. State, 727 Pd 971 (Okla.Crim.App. 1986People v. Wells175 Cal.App.3d 876, 221

Cal.Rptr. 273 (1985); State v. Maxwell, 328 24506 (W.Va. 1985); Unites States v. Chapaktmeida, 679 R2d

423 Gth Cir. 1982);People v. Burdem11Mich.56, 303 N.W2d 444 (1981); State v. Sanders, 303 N.C. 608, 281

S.E2d7 (N.C. 1981); State v. Trueblood, 46 N.C.App. 541, 26528.662 (N.C.App. 1980); State v. Nelson, 298

N.C. 573, 260 S.Rd 629 (1979); State v. Danko, 219 Kan. 490, 5481B19(9176); Hubert v. State, 50428.1245

(Okla.Crim.App. 1972); United States v. Vid42 F.Supp.2d 89(E.D. Va. 2012; Aviles v. Department ofie Army,

666 F. Supp2d 224, 234 (D.P.R2009)

448 United States v. Dreyer, 767 F.3d 826, 832 (9th Cir. 2@i¥jeh'g en ban04 F.3d 1266 (9th Cir. 2015)
449 Dreyer, 767 F.3cat 834.
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st criminal defendants to seek refuge 1in
e of the military to trans ptohreta ntdhte m b ack
d tohfe Amerriiscdainc tcidtOnr d sndoi ty,y dthieminal tri:
because the defendant was unlawfully seiz
ar indications that thengame tthwl e app
tjurisdiction on the grounds of Posse Comit a:

S , thher demendsasnwere further undermined by th

(&
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000 ® < &g

4501d. at 836.

®'United States v. Dreyer, 804 F.3d 1266, 1275 (9th Cir. 20
direct assistance. See DoDD 552558 E4.1.3.4(dé fyi ng under “[r]Jestrictions on [ d]i
military personnel for surveillance or pursuit of individuals, or as undercover agents, informants, investigators, or
interrogators”) ).

*?Dreyer, 804 F.3d at $idveshigatory plaCtices to tha lawt, butwe aré pensuaded that the

Government should have the opportunity to-selfrect before we resort to the exclusionary rule, particularly because

it has already acknowledged estedthahitdfoend signiicantein teedactthatno The cour
constitutional violation had been allegédi.at 1278.

43See,e.gGonzales v. Bravo, 561 F. App’>x 673, 676 (10th Cir. 2
and repeated violations of the PCA, his claim would still have failed because the district court could not say that New

Me xi co’ s deci s éxcusionaryrule wasan ansepsonableaapplication of clearly established federal

law. ”) . The habeas statute, 28 U.S. C. 2254 (2018), provide
other circumstances, tlagljudication of the clairfiresulted in a decision that was contrary to, or involved an

unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the Unitéd States

Id. at 2254(d)(1).

454 State v. Pattioay, 78 Haw. 455, 89@dP911 (1995); People v. Tyler, 85428.1366 (Colo.App. 1993y, e v’ d o n
other grounds874 P2d 1037 (Colo. 1994); Taylor v. State, 642522 (Okla.Crim.App. 1982).

45 United States v. Lewig§24 F.Supp.2d 169(D.D.C. 2011).

456 Chandler v. United Statds1 F2d 921 (1st Cir. 1949); Gillars v. United States, 1828962 (D.C. Cir. 1950);
D’ Aquino v. Un2d838@hdrt195d)e s , 192 F.

457Ker v. lllinois 119 U.S. 436, 444 (1886); Frisbie v. Collins, 342 U.S. 519, 522 (1952); United StatesrgzAlva
Machain, 504 U.S. 655, 6632 (1992).
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they were returned; Amemiaanan amidl Paprayp,r wea
tseame asfe swhich began beyond t healttehroruigthor i al
in occupied territory, the courts mnoted tha
se vd omh{®H antowsn e cas e, an effort to character:]
st to be returned to the country of abducti

a*®1ing.

d ant st hheanvaec ¢f ohuenldp f ul 1 n p reorsnenceuntti omuss tw heesrtea b
awfulness of 1ts conduct ,asa omar o ff d htcured em
nal “Thbhsbitévoasal defendants at Wounded Kn
that evidence Axcft pdsosliattlieo nRBo spsree cd aurdietda tt thse i
ucting 1 aw“leanw fou lcle¥m enenrttghaceef efpde o if mwlr s nce of t he

1 Liability

timbl. 8goCotthe oFigppbalsrfoarttiebhmadachat a
constitute an unreasonable sear,ch and seiz
by g iBviivnegm srsies eo ft oacat i on against of®ending f
mé t@tus Adtsovipolatides thef gomsve rtmameartc Iwditih u
al To¢ FTGHAjicres tAcet gover nmen¥ TT{ogx niontj ulriiaebsl e
cted by federal officers or e*fibl oyppsanctin

458 Chandler

171 F.2d at 936 (“Particularly, it would be unwarr

intended to be applicable to occupied enemy territory, where the military power is in controlrgmdsSdas not set

up a civiGlllarg; e d 8ie F? 2d at 972 (“The use of our Army of Occu
characterized as a ‘posse comitatus’ since it was the 1aw
ar r e BAquing 192 F.2d at 351 (rejecting Posse Comitatus Act defense to jurisdiction baShkdratierand

Gillars).

459 United States v. JiaMun Dong, 731 F. App'x 180, 182 (4th Cir. 2018), cert. denied sub nom. Dong v. United
States, No. 15766, 2018 WL 4190086 U. S . Oct . 1, 2018) (“By its terms, the Tr1e
to dismiss the criminal charges against the offender or reverse his convictions but to hold the transgressor criminally

liable.

7 United St at e s(l0hkCir. 2004)pUnitea State3 V. MendoZxxelia, 963 BRH , 1140

1467, 1478 n.91(1th Cir. 1992); United States v. Yunis, 92281086, 109304 (D.C. Cir. 1991); State v. Morris, 522

A.2d 220, 221 (R.l. 1987); United States v. Roberts, 728 565, 568 9th Cir. 1986); United States v. Cotton, 471

F.2d 744, 749 ¢th Cir. 1973);United States v. al Liby, 23 F. Supp. 3d 194, 200 (S.D.N.Y. 2014) (neither exclusion of
evidence nor dismissal of indictment gr ayattchd owmlgchr € tchefenda
extreme use of the Army’s Delta Force to effect the Defend
the Defendant ’ s—vuinollaaw feudl tdheet e[ nPtoisosne; Comi t atus] Act ”) .

460 United States v. Khatallah, 160 F. Supp.134, 14950 (D.D.C. 2016) (Where defendant, captured by the military
in Libya and transported to the United States for trial, a
contest any attempt to extradite him to face chargesinthe Uhited t e s , ” t he court stated “this

meaningful difference,

2

despite the purported violation of

461 See supraote395and accompanying text.

462 United States v. Banks, 383 F. Supp. 368,374D.S.D. 1974); United States v. Jaramillo, 380 F. Supp. 1375,
1378381 (D. Neb. 1974).

463 Bissonette v. Haig, 800 Zd 812, 81416 @th Cir. 1986),a f f ' d aegually tlividedycoua for want of a

quorum 485 U.S. 264 (1988%ee alspApplewhite v. United States, 99528.997 (LCth Cir. 1993). Bivens v. Six

Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), recognized a privatexctose of

in tort for injuries suffered as a result of a constitutional violation. The Supreme Court, however, has been reluctant to
expandBivenswhere special factors counsel hesitar®se e.g, Ziglar v. Abassi, 137 S. Ct. 1843, 1857 (2017).

464\Wrynn v. United States, 200 F. Supp. 457, 6®(E.D.N.Y. 1961); Ricesupranote356, at 115.
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%5SegPanagacos v. Towery, 692 F. App’>x 330, 333 (9th Cir. 20
investigators to infiltrate group of protestors entitled to qualifieahimity); Riley v. Newton, 94 F.3d 6321th Cir.
1996) (county investigator not liable for excessive force on the part of military policeman assisting in an arrest).

466 Furman,supranote205 at 8586; Meekssupranote356, at 83 (both citing extensively to internal instructions,

directives and opinions advising membershef military to refrain from conduct understood to be contrary to the Posse

Comitatus Act); Petersosupranote326 at 145 n. 1 6 belieyes thénRosse GomitatusMctactually

applies, the Army inter pr e tcf, Ricehsaprapotedsh at8li8& 118 n55) of t he Act b
(“Unexpected decisions cause ripples in the Banksasely flow of
[one of the Wounded Knee quartet of cases] shootidh@ surprising. It also caused hesitancy on the part of the

Department of Defense.* *During the Hanafi Muslem hostage situation in Washington, D.C., the Justice Department

had requested grenades in case the gunmen began to kill their hostages. Thatelayam responding to the

request”) (note 55 of the article 1is quoted following the
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