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W. Eugene Davis, Circuit Judge, dissenting: 

 The majority holds that (1) administrative adjudication of the SEC’s 

enforcement action violated Petitioners’ Seventh Amendment right to a jury 

trial; (2) Congress unconstitutionally delegated an Article I legislative power 

to the executive branch when it gave the SEC the discretion to choose 

between bringing its enforcement action in an Article III court or before the 

agency without providing an intelligible principle to guide the SEC’s 

decision; and (3) the removal protections on SEC administrative law judges 

violate Article II’s requirement that the President “take Care that the Laws 

be faithfully executed.” I respectfully disagree with each of these 

conclusions.  

I.  

 The majority holds that the Seventh Amendment grants Petitioners 

the right to a jury trial on the facts underlying the SEC’s enforcement action, 

and administrative adjudication without a jury violated that right. In reaching 

this conclusion, the majority correctly recognizes that a case involving 

“public rights” may be adjudicated in an agency proceeding without a jury 

notwithstanding the Seventh Amendment.1 But, the majority then 

erroneously concludes that the SEC’s enforcement action does not involve 

“public rights.” In my view, the majority misreads the Supreme Court’s 

decisions addressing what are and are not “public rights.”  

  

 

1 See, e.g., Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 42 n.4 (1989) (“If a claim 
that is legal in nature asserts a ‘public right,’ . . . then the Seventh Amendment does not 
entitle the parties to a jury trial if Congress assigns its adjudication to an administrative 
agency or specialized court of equity. The Seventh Amendment protects a litigant’s right 
to a jury trial only if a cause of action is legal in nature and it involves a matter of ‘private 
right.’” (citation omitted)).  
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A. 

As declared by Professors Wright and Miller, “A definitive statement 

by the Supreme Court regarding congressional authority in this context is 

found in Atlas Roofing v. Occupational Safety & Health Review Commission.”2 

That case concerned the Occupational Safety and Health Act (“OSHA” or 

“the Act”), which created a new statutory duty on employers to avoid 

maintaining unsafe or unhealthy working conditions. OSHA also empowered 

the Federal Government, proceeding before an administrative agency 

without a jury, to impose civil penalties on those who violated the Act.3 Two 

employers who had been cited for violating the Act argued that a suit in a 

federal court by the Government seeking civil penalties for violation of a 

statute is classically a suit at common law for which the Seventh Amendment 

provides a right to a jury trial; therefore, Congress cannot deprive them of 

that right by simply assigning the function of adjudicating the Government’s 

right to civil penalties to an administrative forum where no jury is available.4 

The Court, in a unanimous opinion, disagreed: 

At least in cases in which “public rights” are being litigated—
e.g., cases in which the Government sues in its sovereign 
capacity to enforce public rights created by statutes within the 
power of Congress to enact—the Seventh Amendment does 
not prohibit Congress from assigning the factfinding function 
and initial adjudication to an administrative forum with which 
the jury would be incompatible. . . . This is the case even if the 
Seventh Amendment would have required a jury where the 

 

2 9 Charles Alan Wright & Arthur R. Miller, Federal 
Practice and Procedure § 2302.2, at 59 (4th ed. 2020) (citing Atlas Roofing Co. v. 
Occupational Safety & Health Rev. Comm’n, 430 U.S. 442 (1977)) (italics added).  

3 Atlas Roofing, 430 U.S. at 445.  

4 Id. at 449–50. 
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adjudication of those rights is assigned instead to a federal 
court of law instead of an administrative agency.5   

Atlas Roofing drew its definition of “public rights” from, inter alia, Crowell v. 

Benson, which described “public rights” in slightly broader terms: matters 

“which arise between the Government and persons subject to its authority in 

connection with the performance of the constitutional functions of the 

executive or legislative departments.”6  

 The Supreme Court has never retreated from its holding in Atlas 

Roofing.7 In fact, the Court implicitly re-affirmed Atlas Roofing’s definition of 

“public rights” as recently as 2018, when it decided Oil States Energy 

Services, LLC v. Greene’s Energy Group, LLC.8 That case involved the Leahy-

Smith America Invents Act, which granted the Patent and Trademark Office 

(“PTO”) the power to reconsider a previously-issued patent via an 

administrative process called “inter partes review.”9 This was a departure 

from historical practice, which placed this function in Article III courts 

alone.10 The petitioner argued that inter partes review violated both Article 

 

5 Id. at 450, 455 (emphasis added; paragraph break omitted); see also id. at 458 
(“Our prior cases support administrative factfinding in only those situations involving 
‘public rights,’ e.g., where the Government is involved in its sovereign capacity under an 
otherwise valid statute creating enforceable public rights.”).   

6 Id. at 452 (quoting Crowell v. Benson, 285 U.S. 22, 50 (1932)) (emphasis added); 
see also id. at 456, 457, 460 (citing Crowell, 285 U.S. 22).  

7 Gideon Mark, SEC and CFTC Administrative Proceedings, 19 U. Pa. J. Const. 
L. 45, 95 (2016).  

8 138 S. Ct. 1365 (2018).  

9 Id. at 1370–72.   

10 Id. at 1384 (Gorsuch, J., dissenting) (“[F]rom the time it established the 
American patent system in 1790 until about 1980, Congress left the job of invalidating 
patents at the federal level to courts alone.”). 
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III and the Seventh Amendment.11 The Court disagreed and explained that 

Congress has “significant latitude” to assign adjudication of “public rights” 

to non-Article III tribunals that do not use a jury.12 Moreover, the Court, 

quoting Crowell, defined “public rights” as “matters ‘which arise between 

the Government and persons subject to its authority in connection with the 

performance of the constitutional functions of the executive or legislative 

departments.’”13  

As mentioned, Atlas Roofing’s definition of “public rights” is a 

slightly narrower version of Crowell’s definition. Thus, when Oil States re-

affirmed Crowell, it necessarily re-affirmed Atlas Roofing’s definition as 

well.14 

Oil States is also significant because it held that historical practice is 

not determinative in matters governed by the public rights doctrine, as such 

matters “‘from their nature’ can be resolved in multiple ways.”15 

Accordingly, the Court rejected the view that “because courts have 

traditionally adjudicated patent validity in this country, courts must forever 

continue to do so.”16  

 

11 Id. at 1372.  

12 Id. at 1373, 1379.  

13 Id. at 1373 (quoting Crowell, 285 U.S. at 50). 

14 Oil States did not purport to provide an exhaustive definition of “public rights,” 
and the opinion alludes to the possibility that, under certain circumstances, matters not 
involving the Government may also fall within the realm of “public rights.” See id. 
However, the Court did not need to address these other, “various formulations” of “public 
rights,” because inter partes review fell squarely within Crowell’s definition. See id. This 
court reached a similar conclusion in Austin v. Shalala, discussed below.  

15 Id. at 1378 (quoting Ex parte Bakelite Corp., 279 U.S. 438, 451 (1929)). 

16 Id.; see also id. (“That Congress chose the courts in the past does not foreclose 
its choice of the PTO today.”). 
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 Like Oil States, this court relied on Crowell to define “public rights” 

in Austin v. Shalala.17 That case involved the Government’s action to recover 

overpayment of social security benefits via an administrative proceeding 

before the Social Security Administration.18 Austin rejected the plaintiff’s 

argument that the proceeding violated her Seventh Amendment right, 

explaining that “if Congress may employ an administrative body as a 

factfinder in imposing money penalties for the violation of federal laws”—as 

was done in Atlas Roofing and in the securities statutes at issue here—“it 

plainly may employ such a body to recover overpayments of government 

largess.”19 

Consistent with the above cases, our sister circuits routinely hold that 

an enforcement action by the Government for violations of a federal statute 

or regulation is a “public right” that Congress may assign to an agency for 

adjudication without offending the Seventh Amendment.20 For example, the 

Eleventh Circuit relied solely on Atlas Roofing when it rejected a Seventh 

Amendment challenge to administrative adjudication of an SEC 

enforcement action and declared “it is well-established that the Seventh 

 

17 994 F.2d 1170, 1177 (5th Cir. 1993). 

18 Id. at 1173.   

19 Id. at 1177-78 (citing Oceanic Steam Navigation Co. v. Stranahan, 412 U.S. 320, 
339 (1909)). 

20 See, e.g., Imperato v. SEC, 693 F. App’x 870, 876 (11th Cir. 2017) (unpublished) 
(administrative adjudication for violations of the Securities Exchange Act); Crude Co. v. 
FERC, 135 F.3d 1445, 1454–55 (Fed. Cir. 1998) (Mandatory Petroleum Allocation 
Regulations); Cavallari v. Office of Comptroller of Currency, 57 F.3d 137, 145 (2d Cir. 1995) 
(Financial Institutions Reform, Recovery and Enforcement Act); Sasser v. Adm’r EPA, 990 
F.2d 127, 130 (4th Cir. 1993) (Clean Water Act).  
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Amendment does not require a jury trial in administrative proceedings 

designed to adjudicate statutory ‘public rights.’”21  

The SEC’s enforcement action satisfies Atlas Roofing’s definition of a 

“public right,” as well as the slightly broader definition set forth in Crowell 

and applied in Oil States and Austin. The broad congressional purpose of the 

securities laws is to “protect investors.”22 For example, the Securities Act of 

1933 was “designed to provide investors with full disclosure of material 

information concerning public offerings of securities in commerce, to protect 

investors against fraud and, through the imposition of specified civil 

liabilities, to promote ethical standards of honesty and fair dealing.”23 The 

Dodd-Frank Act, which, inter alia, expanded the SEC’s authority to pursue 

civil penalties in administrative proceedings,24 was “intended to improve 

investor protection,” particularly in light of the Bernard Madoff Ponzi 

scheme.25 Other circuits have consistently recognized that “[w]hen the SEC 

sues to enforce the securities laws, it is vindicating public rights and 

furthering public interests, and therefore is acting in the United States’s 

 

21 Imperato, 693 F. App’x at 876 (citing Atlas Roofing, 430 U.S. at 455–56). 

22 Smallwood v. Pearl Brewing Co., 489 F.2d 579, 592 (5th Cir. 1974). 

23 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 195 (1976). In a similar vein, the 
Investment Advisers Act of 1940 seeks to “protect[] investors through the prophylaxis of 
disclosure,” in order to eliminate “the darkness and ignorance of commercial secrecy,” 
which “are the conditions upon which predatory practices best thrive.” SEC v. Capital 
Gains Research Bureau, Inc., 375 U.S. 180, 200 (1963). 

24 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-
203, Sec. 929P, 124 Stat. 1376, 1862–64 (2010) (codified at 15 U.S.C. §§ 77h-1(g), 78u-2(a), 
80a-9(d), 80b-3(i)).  

25 Mark Jickling, Congressional Research Service, R41503 The Dodd-Frank Wall 
Street Reform and Consumer Protection Act: Title IX, Investor Protection at i (2010). 
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sovereign capacity.”26 Thus, the SEC’s enforcement action is a “public 

right” because it is a case “in which the Government sues in its sovereign 

capacity to enforce public rights created by statutes within the power of 

Congress to enact.”27 It is also a matter “which arise[s] between the 

Government and persons subject to its authority in connection with the 

performance of the constitutional functions of the executive or legislative 

departments.”28 

Because the SEC’s enforcement action is a “public right,” the 

Seventh Amendment does not prohibit Congress from assigning its 

adjudication to an administrative forum that lacks a jury.29 As discussed 

below, the fact that the securities statutes at issue resemble (but are not 

identical to) common-law fraud does not change this result.30 It also makes 

 

26 SEC v. Diversified, 378 F.3d 1219, 1224 (11th Cir. 2004), abrogated on other 
grounds by Kokesh v. SEC, 137 S. Ct. 1635 (2017); see also SEC v. Rind, 991 F.2d 1486, 1491 
(9th Cir. 1993); United States v. Badger, 818 F.3d 563, 566 (10th Cir. 2016). 

27 Atlas Roofing, 430 U.S. at 450. 

28 Crowell, 285 U.S. at 22; Oil States, 138 S. Ct. at 1373; Austin, 994 F.2d at 1177. 

The majority asserts that “[t]he dissenting opinion cannot define a ‘public right’ 
without using the term itself in the definition.” First, I rely on definitions the Supreme 
Court has provided. Second, while Atlas Roofing does use “public rights” to define “public 
rights,” Crowell does not. Furthermore, Granfinanciera observed that Atlas Roofing “left 
the term ‘public rights’ undefined” and so looked to Crowell to fill in any perceived gap. 
Granfinanciera, 492 U.S. at 51 n.8; see also id. at 53 (noting that, under Atlas Roofing, a 
“public right” is simply “a statutory cause of action [that] inheres in, or lies against, the 
Federal Government in its sovereign capacity”).  

29 Atlas Roofing, 430 U.S. at 450; Granfinanciera, 492 U.S. at 52–54; Oil States, 138 
S. Ct. at 1379.  

30 See Granfinanciera, 492 U.S. at 52 (“Congress may fashion causes of action that 
are closely analogous to common-law claims and place them beyond the ambit of the 
Seventh Amendment by assigning their resolution to a forum in which jury trials are 
unavailable” if the action involves “public rights.”).  
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no difference that federal courts have decided claims under the securities 

statutes for decades.31  

B. 

 The majority’s conclusion that the SEC’s enforcement action is not a 

“public right” is based primarily on an erroneous reading of Granfinanciera, 

S.A. v. Nordberg.32 Specifically, the majority interprets that case as abrogating 

Atlas Roofing. Granfinanciera did nothing of the sort.  

 In Granfinanciera, a bankruptcy trustee sued in bankruptcy court 

(where a jury was unavailable) to avoid allegedly fraudulent transfers the 

defendants had received from the debtor.33 The defendants argued that they 

were entitled to a jury trial under the Seventh Amendment.34 A key issue was 

whether the trustee’s claim involved “public” or “private” rights. The 

Court held that the action was a private right.35 

Unlike Atlas Roofing, Granfinanciera did not involve a suit by or 

against the Federal Government. This distinction is important. In discussing 

what constitutes a “public right,” Granfinanciera, citing Atlas Roofing, 

recognized that “Congress may effectively supplant a common-law cause of 

action carrying with it a right to a jury trial with a statutory cause of action 

shorn of a jury trial right if that statutory cause of action inheres in, or lies 

 

31 See Oil States, 138 S. Ct. at 1378 (“[W]e disagree with the dissent’s assumption 
that, because courts have traditionally adjudicated patent validity in this country, courts 
must forever continue to do so. Historical practice is not decisive . . . [in] matters governed 
by the public-rights doctrine . . . . That Congress chose the courts in the past does not 
foreclose its choice of the PTO today.”) 

32 492 U.S. 33.  

33 Id. at 36.  

34 Id. at 40.  

35 Id. at 55, 64. 

Case: 20-61007      Document: 00516323784     Page: 38     Date Filed: 05/18/2022

Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards


Edward Richards




No. 20-61007 

39 

against, the Federal Government in its sovereign capacity.”36 Granfinanciera 

then clarified that “the class of ‘public rights’ whose adjudication Congress 

may assign to administrative agencies . . . is more expansive than Atlas 

Roofing’s discussion suggests”;37 i.e., the “Government need not be a party 

for a case to revolve around ‘public rights’” provided certain other criteria 

are met.38 Nevertheless, and contrary to what is implied by the majority, 

Granfinanciera’s recognition that the public-rights doctrine can extend to 

cases where the Government is not a party in no way undermines or alters 

Atlas Roofing’s holding that a case where the Government sues in its 

sovereign capacity to enforce a statutory right is a case involving “public 

rights.”39  

Because the bankruptcy trustee’s suit involved only private parties 

and not the Government, Granfinanciera’s analysis is solely concerned with 

whether the action was one of the “seemingly ‘private’ right[s]” that are 

 

36 Granfinanciera, 492 U.S. at 53 (citing Atlas Roofing, 430 U.S. at 458) (emphasis 
added).  

37 Id. at 53 (emphasis added). 

38 Id. at 54 (citing Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 586, 
596–99 (1985)). 

39 Granfinanciera itself makes this clear when it states: 

The crucial question, in cases not involving the Federal Government, is 
whether “Congress, acting for a valid legislative purpose pursuant to its 
constitutional powers under Article I, [has] create[d] a seemingly ‘private’ 
right that is so closely integrated into a public regulatory scheme as to be a 
matter appropriate for agency resolution with limited involvement by the 
Article III judiciary.” If a statutory right is not closely intertwined with a 
federal regulatory program Congress has power to enact, and if that right 
neither belongs to nor exists against the Federal Government, then it must 
be adjudicated by an Article III court.  

Id. at 54-55 (quoting Thomas, 473 U.S. at 593–94) (footnote omitted; emphasis added; 
bracketed alterations in original). 

Case: 20-61007      Document: 00516323784     Page: 39     Date Filed: 05/18/2022

Edward Richards


Edward Richards


Edward Richards


Edward Richards




No. 20-61007 

40 

within the reach of the public-rights doctrine. Thus, any considerations or 

requirements discussed in Granfinanciera that go beyond Atlas Roofing or 

Crowell apply only to cases not involving the Government.  

This understanding of Granfinanciera is supported by our subsequent 

decision in Austin, which stated: 

Although the definition is somewhat nebulous, at a minimum, 
suits involving public rights are those “which arise between the 
Government and persons subject to its authority in connection 
with the performance of the constitutional functions of the 
executive or legislative departments.” Crowell v. Benson, 285 
U.S. 22, 50, 52 S. Ct. 285, 292, 76 L.Ed. 598 (1932). Beyond 
that, certain other cases are said to involve public rights where 
Congress has created a “seemingly ‘private’ right that is so 
closely integrated into a public regulatory scheme as to be a 
matter appropriate for agency resolution with limited 
involvement by the Article III judiciary.” Granfinanciera, 492 
U.S. at 54 . . . .40  

Similarly, while Oil States acknowledged that Crowell did not provide the sole 

definition of what constitutes a “public right,” it did not discuss any of the 

other “formulations” because Crowell’s definition was met.41  

The majority overlooks the fact that Granfinanciera’s expansion of the 

public-rights doctrine applies only when the Government is not a party to the 

case. As a result, the majority applies “considerations” that have no 

relevance here. For example, the majority, quoting Granfinanciera, states 

that “jury trials would not ‘go far to dismantle the statutory scheme’ or 

‘impede swift resolution’ of statutory claims.” Again, Granfinanciera 

discussed these considerations in the context of a suit between private 

 

40 Austin, 994 F.2d at 1177 (emphasis added). 

41 Oil States, 138 S. Ct. at 1373. 

Case: 20-61007      Document: 00516323784     Page: 40     Date Filed: 05/18/2022



No. 20-61007 

41 

persons, not a case involving the Government acting in its sovereign capacity 

under an otherwise valid statute creating enforceable public rights. 42  Indeed, 

neither Austin nor Oil States, both of which were decided after Granfinanciera 

and which found public rights to exist, mentions these considerations.43  

The majority also states that the securities statutes at issue created 

causes of action that “reflect” and “echo” common-law fraud. But this does 

not matter, because, as Granfinanciera itself recognized, the public-rights 

doctrine allows Congress to “fashion causes of action that are closely 

analogous to common-law claims and place them beyond the ambit of the 

Seventh Amendment by assigning their resolution to a forum in which jury 

trials are unavailable.”44  

The majority asserts that Atlas Roofing is distinguishable from the 

SEC’s enforcement action because “OSHA empowered the government to 

pursue civil penalties regardless of whether any employe[e]s were ‘actually  

injured or killed as a result of the [unsafe working] condition.’”45 But the 

securities statutes share this feature: The SEC may impose civil penalties on 

 

42 Granfinanciera, 492 U.S. at 61, 63.  

43 The same goes for the out-of-circuit decisions cited in footnote 20 above. Atlas 
Roofing, in a footnote, does make a passing reference to “go far to dismantle the statutory 
scheme.” 430 U.S. at 454 n.11. But the Court was merely describing its reasoning in another 
bankruptcy case. Nothing in Atlas Roofing suggests that this consideration is relevant to 
whether Congress may assign the Government’s enforcement action to an administrative 
proceeding lacking a jury.   

44 Granfinanciera, 492 U.S. at 52 (citations omitted); see also id. at 53 (“Congress 
may effectively supplant a common-law cause of action carrying with it a right to a jury trial 
with a statutory cause of action shorn of a jury trial right if that statutory cause of action 
inheres in, or lies against, the Federal Government in its sovereign capacity.” (citing Atlas 
Roofing, 430 U.S. at 458)); accord Crude Co., 135 F.3d at 1455 (“The public right at issue is 
not converted into a common law tort simply because the theory of liability underlying the 
enforcement action is analogous to a common law tort theory of vicarious liability.”).  

45 Majority Op. at 17–18 (quoting Atlas Roofing, 430 U.S. at 445).  
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a person who makes a material misrepresentation even if no harm resulted 

from the misrepresentation.46 The statutory cause of action created by the 

securities statutes is as “new” to the common law as the one created by 

OSHA.47  

Relatedly, the majority harps on the fact that federal courts have dealt 

with actions under the securities statutes for decades. But Oil States makes 

clear that “[h]istorical practice is not decisive here.”48 “That Congress 

chose the courts in the past does not foreclose its choice of [an administrative 

adjudication] today.”49  

The majority also states that “securities-fraud enforcement actions 

are not the sort that are uniquely suited for agency adjudication.” Again, this 

is not relevant. As Oil States explained, “the public-rights doctrine applies to 

matters ‘arising between the government and others, which from their nature 

 

46 See 15 U.S.C. §§ 78u-2(c), 77h-1(g)(1), 80a-9(d)(3), 80b-3(i)(3). 

47 Atlas Roofing recognized that, before (and after) OSHA, a person injured by an 
unsafe workplace condition may have an action at common law for negligence. See Atlas 
Roofing, 430 U.S. at 445. Through OSHA, specific safety standards were promulgated, and 
the Government could bring an enforcement action for a violation even if no one was 
harmed by the violation. Id. Similarly, before enactment of the securities statutes, an 
investor who was defrauded in the course of a securities transaction had a common-law 
action for fraud. Like OSHA, the securities statutes expressly prohibited certain conduct 
and empowered the SEC to bring an enforcement action for a violation, even if no one was 
actually harmed by the violation.  

48 138 S. Ct. at 1378.  

49 Id. Oil States likewise refutes the majority’s assertion that “[t]he inquiry is thus 
inherently historical.” I add that the majority’s support for this proposition consists of a 
concurring opinion in Granfinanciera and the plurality opinion in Northern Pipeline 
Construction Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982) (plurality), which addressed 
whether a bankruptcy court may decide a breach of contract action between two private 
parties.  
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do not require judicial determination and yet are susceptible of it.’”50 Indeed, 

“matters governed by the public-rights doctrine ‘from their nature’ can be 

resolved in multiple ways.”51  

Finally, it should be emphasized that Tull v. United States52 does not 

control the outcome here. That case concerned the Government’s suit in 

district court seeking civil penalties and an injunction for violations of the 

Clean Water Act.53 Tull did not involve an administrative proceeding. Thus, 

while Tull concluded that the Government’s claim was analogous to a “Suit 

at common law” for Seventh Amendment purposes,54 the Court did not 

engage in the “quite distinct inquiry” into whether the claim was also a 

“public right” that Congress may assign to a non-Article III forum where 

juries are unavailable.55 Tull itself acknowledges in a footnote prior decisions 

“holding that the Seventh Amendment is not applicable to administrative 

proceedings,” making clear that it was not deciding whether the defendant 

would be entitled to a jury in an administrative adjudication.56  

C. 

In summary, the SEC’s enforcement action against Petitioners for 

violations of the securities laws is a “public right” under Supreme Court 

precedent as well as our own. Accordingly, Congress could and did validly 

 

50 Id. at 1373 (citing Crowell, 285 U.S. at 50) (emphasis added).  

51 Id. at 1378 (quoting Ex parte Bakelite Corp., 279 U.S. at 451).  

52 481 U.S. 412 (1987).  

53 Id. at 414–15.  

54 Id. at 425.  

55 Granfinanciera, 492 U.S. at 42 n.4; accord Sasser, 990 F.2d at 130.  

56 Tull, 481 U.S. at 418 n.4 (citing Atlas Roofing, 430 U.S. at 454; Pernell v. Southall 
Realty, 416 U.S. 363, 383 (1974)).  
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assign adjudication of that action to an administrative forum where the 

Seventh Amendment does not require a jury.  

II. 

I also disagree with the majority’s alternative holding that Congress 

exceeded its power by giving the SEC the authority to choose to bring its 

enforcement action in either an agency proceeding without a jury or to a court 

with a jury. The majority reasons that giving the SEC this power without 

providing guidelines on the use of that power violates Article I by delegating 

its legislative authority to the agency. The majority’s position runs counter 

to Supreme Court precedent. As set forth below, by authorizing the SEC to 

bring enforcement actions either in federal court or in agency proceedings, 

Congress fulfilled its legislative duty. 

 In support of its determination that Congress unconstitutionally 

delegated its authority to the SEC, the majority relies on Crowell v. Benson, 

wherein the Supreme Court explained that “the mode of determining” cases 

involving public rights “is completely within congressional control.”57 

Crowell did not state that Congress cannot authorize that a case involving 

public rights may be determined in either of two ways. By passing Dodd-

Frank § 929P(a), Congress established that SEC enforcement actions can be 

brought in Article III courts or in administrative proceedings. In doing so, 

Congress fulfilled its duty of controlling the mode of determining public 

rights cases asserted by the SEC. 

 The majority maintains that because the SEC has “the power to 

decide which defendants should receive certain legal processes (those 

accompanying Article III proceedings) and which should not,” then such a 

 

57 285 U.S. at 50 (quoting Ex parte Bakelite Corp., 279 U.S. at 451). 
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decision falls under Congress’s legislative power. The Supreme Court’s 

decision in United States v. Batchelder58 demonstrates that the majority’s 

position on this issue is incorrect. 

 In Batchelder, the issue presented was whether it was constitutional for 

Congress to allow the Government, when prosecuting a defendant, to choose 

between two criminal statutes that “provide[d] different penalties for 

essentially the same conduct.”59 The defendant had been convicted under 

the statute with the higher sentencing range, and the Court of Appeals 

determined that the delegation of authority to prosecutors to decide between 

the two statutes, and thus choose a higher sentencing range for identical 

conduct, was a violation of due process and the nondelegation doctrine.60 

Specifically, the Court of Appeals determined that “such prosecutorial 

discretion could produce ‘unequal justice’” and that it might be 

“impermissibl[e] [to] delegate to the Executive Branch the Legislature’s 

responsibility to fix criminal penalties.”61  

 The Supreme Court disagreed. The Court explained that “[t]he 

provisions at issue plainly demarcate the range of penalties that prosecutors 

and judges may seek and impose.”62 The Court further stated: “In light of 

that specificity, the power that Congress has delegated to those officials is no 

broader than the authority they routinely exercise in enforcing the criminal 

laws.”63 The Court concluded: “Having informed the courts, prosecutors, 

 

58 442 U.S. 114 (1979). 

59 Id. at 116. 

60 Id. at 123, 125–26. 

61 Id. at 125–26. 

62 Id. at 126. 

63 Id. 
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and defendants of the permissible punishment alternatives available under 

each Title, Congress has fulfilled its duty.”64 

 The Supreme Court has analogized agency enforcement decisions to 

prosecutorial discretion exercised in criminal cases.65 If the Government’s 

prosecutorial authority to decide between two criminal statutes that provide 

for different sentencing ranges for essentially the same conduct does not 

violate the nondelegation doctrine, then surely the SEC’s authority to decide 

between two forums that provide different legal processes does not violate 

the nondelegation doctrine. Thus, the SEC’s forum-selection authority is 

part and parcel of its prosecutorial authority.66 

 Although no other circuit court appears to have addressed the 

particular nondelegation issue presented in this case, a district court did so in 

Hill v. SEC.67 Like the majority does here, the plaintiff in Hill relied on I.N.S. 

v. Chadha68 to assert that the SEC’s choice of forum is a legislative action 

because it “alter[s] the rights, duties, and legal relations of individuals.”69 

Chadha addressed the question whether a provision in the Immigration and 

 

64 Id. (citation omitted). 

65 See Heckler v. Chaney, 470 U.S. 821, 832 (1985) (“[W]e recognize that an 
agency’s refusal to institute proceedings shares to some extent the characteristics of the 
decision of a prosecutor in the Executive Branch not to indict—a decision which has long 
been regarded as the special province of the Executive Branch . . . .”). 

66 Cf. SEC v. Chenery Corp., 332 U.S. 194, 203 (1947) (“[T]he choice made between 
proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the 
informed discretion of the administrative agency.”) (citation omitted). 

67 114 F. Supp. 3d 1297 (N.D. Ga. 2015) (holding that SEC’s forum-selection 
authority does not violate the nondelegation doctrine), vacated and remanded on other 
grounds, 825 F.3d 1236 (11th Cir. 2016). 

68 462 U.S. 919 (1983). 

69 Hill, 114 F. Supp. 3d at 1312 (quoting Chadha, 462 U.S. at 952). 
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Nationality Act (INA) allowing one House of Congress to veto the Attorney 

General’s decision to allow a particular deportable alien to remain in the 

United States violated the Presentment Clauses and bicameral requirement 

of Article I.70 Specifically, it addressed whether Congress, after validly 

delegating authority to the Executive, can then alter or revoke that valid 

delegation of authority through the action of just one House. 

I agree with the district court in Hill that if Chadha’s definition of 

legislative action is interpreted broadly and out of context, then any SEC 

decision which affected a person’s legal rights—including charging 

decisions—would be legislative actions, which is contrary to the Supreme 

Court’s decision in Batchelder.71 Chadha, one of the primary authorities the 

majority relies on, does not touch on any issue involved in this case. 

I agree with the persuasive and well-reasoned decision of the district 

court in Hill that “Congress has properly delegated power to the executive 

branch to make the forum choice for the underlying SEC enforcement 

action.”72 In sum, it is clear to me that Congress’s decision to give 

prosecutorial authority to the SEC to choose between an Article III court and 

an administrative proceeding for its enforcement actions does not violate the 

nondelegation doctrine. 

III. 

Finally, the majority concludes that the statutory removal restrictions 

applicable to SEC administrative law judges are unconstitutional because 

they violate Article II’s requirement that the President “take Care that the 

 

70 462 U.S. at 923, 946. 

71 Hill, 114 F. Supp. 3d at 1313. 

72 Id.  
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Laws be faithfully executed.” Specifically, the majority determines that SEC 

ALJs enjoy at least two layers of for-cause protection, and that such insulation 

from the President’s removal power is unconstitutional in light of the 

Supreme Court’s decisions in Free Enterprise Fund v. Public Company 

Accounting Oversight Board73 and Lucia v. SEC.74 I disagree. Rather than 

support the majority’s conclusion, these cases explain why the SEC ALJs’ 

tenure protections are constitutional: ALJs perform an adjudicative function.   

Free Enterprise concerned the Public Company Accounting Oversight 

Board (“PCAOB”), which Congress created in 2002 to regulate the 

accounting industry.75 The PCAOB’s powers included promulgating 

standards, inspecting accounting firms, initiating formal investigations and 

disciplinary proceedings, and issuing sanctions.76 In other words, PCAOB 

members were inferior officers who exercised “significant executive 

power.”77 The President could not remove the members of the PCAOB; 

rather, they could be removed by the Securities and Exchange Commission 

under certain, limited circumstances.78 Furthermore, SEC Commissioners 

cannot themselves be removed by the President except for inefficiency, 

neglect of duty, or malfeasance in office.79 While prior cases upheld 

restrictions on the President’s removal power that imposed one level of 

protected tenure, Free Enterprise held that these dual for-cause limitations on 

 

73 561 U.S. 477 (2010). 

74 138 S. Ct. 2044 (2018).  

75 Id. at 484-85. 

76 Id. at 485. 

77 Id. at 514. 

78 Id. at 486, 503. 

79 Id. at 487. 
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the removal of PCAOB members unconstitutionally impaired the President’s 

ability to ensure that the laws are faithfully executed, because “[n]either the 

President, nor anyone directly responsible to him, nor even an officer whose 

conduct he may review only for good cause, has full control over the 

[PCAOB].”80  

Free Enterprise, however, “did not broadly declare all two-level for-

cause protections for inferior officers unconstitutional.”81 Furthermore, the 

Court expressly declined to address “that subset of independent agency 

employees who serve as administrative law judges.”82 The Court made two 

observations about ALJs that potentially distinguished them from the 

PCAOB: (1) whether ALJs are “Officers of the United States” was, at that 

time, a disputed question, and (2) “unlike members of the [PCAOB], many 

administrative law judges of course perform adjudicative rather than 

enforcement or policymaking functions or possess purely recommendatory 

powers.”83  

The Supreme Court subsequently addressed the first observation in 

Lucia v. SEC.84 There, the Court held that SEC ALJs are “inferior officers” 

within the meaning of the Appointments Clause in Article II.85 However, the 

Court again expressly declined to decide whether multiple layers of statutory 

removal restrictions on SEC ALJs violate Article II.86  

 

80 Id. at 496. 

81 Decker Coal Co. v. Pehringer, 8 F.4th 1123, 1122 (9th Cir. 2021). 

82 Free Enter. Fund, 516 U.S. at 507 n.10. 

83 Id. (citations omitted; emphasis added). 

84 138 S. Ct. 2044 (2018). 

85 Id. at 2055. 

86 Id. at 2051 & n.1.  
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Thus, neither Free Enterprise nor Lucia decided the issue raised here: 

whether multiple layers of removal restrictions for SEC ALJs violate Article 

II. As the Ninth Circuit recently concluded, the question is open.87  

 It is important to recognize that the Constitution does not expressly 

prohibit removal protections for “Officers of the United States.”88 The 

concept that such protections may be unconstitutional is drawn from the fact 

that “Article II vests ‘[t]he executive Power . . . in a President of the United 

States of America,’ who must ‘take Care that the Laws be faithfully 

executed.’”89 The test is functional, not categorical:  

The analysis contained in our removal cases is designed not to 
define rigid categories of those officials who may or may not be 
removed at will by the President, but to ensure that Congress 
does not interfere with the President’s exercise of the 
“executive power” and his constitutionally appointed duty to 
“take care that the laws be faithfully executed” under Article 
II.90  

Consistent with this standard, Free Enterprise thoroughly explained 

why two levels of removal protection for the PCAOB interfered with the 

executive power.91 The first step in the Court’s analysis focused on the fact 

that the PCAOB exercised “significant executive power”92 as it 

 

87 See Decker Coal Co., 8 F.4th at 1122. 

88 ERWIN CHEMERINSKY, CONSTITUTIONAL LAW § 4.2 (5th ed. 2015) (“No 
constitutional provision addresses the [President’s] removal power.”). 

89 Free Enter. Fund, 561 U.S. at 483 (quoting U.S. CONST. , art. II §§ 1 & 3). 

90 Morrison v. Olson, 487 U.S. 654, 689–90 (1988) (footnote omitted; emphasis 
added). 

91 Free Enter. Fund, 561 U.S. at 495–96.  

92 Id. at 514. 
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“determine[d] the policy and enforce[d] the laws of the United States.”93 

Then the Court explained how the PCAOB’s removal protections subverted 

the President’s ability to oversee this power.94 The point here is that the 

function performed by the officer is critical to the analysis—the Court did 

not simply conclude that because members of the PCAOB were “Officers of 

the United States” (which was undisputed)95 that dual for-cause protections 

were unconstitutional.   

Unlike the PCAOB members who determine policy and enforce laws, 

SEC ALJs perform solely adjudicative functions. As the Lucia Court stated, 

“an SEC ALJ exercises authority ‘comparable to’ that of a federal district 

judge conducting a bench trial.”96 Their powers include supervising 

discovery, issuing subpoenas, deciding motions, ruling on the admissibility of 

evidence, hearing and examining witnesses, generally regulating the course 

of the proceeding, and imposing sanctions for contemptuous conduct or 

procedural violations.97 After a hearing, the ALJ issues an initial decision that 

is subject to review by the Commission.98 Commentators have similarly 

observed that “SEC ALJs do not engage in enforcement or rulemaking”99 

 

93 Id. at 484; see also id. at 508 (describing the PCAOB as “the regulator of first 
resort and the primary law enforcement authority for a vital sector of our economy”). 

94 Id. at 498. 

95 Id. at 506. 

96 Lucia, 138 S. Ct. at 2049 (quoting Butz v. Economou, 438 U.S. 478, 513 (1978)).  

97 Id.  

98 Id.  

99 Mark, supra, at 107. 
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and proceedings before them are “analogous to that which would occur 

before a federal judge.”100 

Free Enterprise stated, albeit in dicta, that the fact that an ALJ performs 

adjudicative rather than enforcement or policymaking functions may justify 

multiples layers of removal protection.101 I believe this to be the case. The 

ALJs’ role is similar to that of a federal judge;102 it is not central to the 

functioning of the Executive Branch for purposes of the Article II removal 

precedents.103 As the Southern District of New York  concluded, invalidating 

the “good cause” removal restrictions enjoyed by SEC ALJs would only 

“undermine the ALJs’ clear adjudicatory role and their ability to ‘exercise[ ] 

. . . independent judgment on the evidence before [them], free from pressures 

by the parties or other officials within the agency.’”104  

In fact, the Ninth Circuit recently employed similar reasoning in 

Decker Coal Co. v. Pehringer, which held that two layers of removal protection 

for ALJs in the Department of Labor do not violate Article II.105 Like SEC 

ALJs, the ALJs in Decker Coal performed “a purely adjudicatory 

 

100 David Zaring, Enforcement Discretion at the SEC, 94 Tex. L. Rev. 1155, 1166 
(2016). 

101 561 U.S. at 507 n.10. 

102 Lucia, 138 S. Ct. at 2049. 

103 Free Enter. Fund v. Public Co. Accounting Oversight Bd., 537 F.3d 667, 669 (D.C. 
Cir. 2008) (Kavanaugh, J., dissenting) (citing Morrison, 487 U.S. at 691–92). 

104 Duka v. SEC, 103 F. Supp. 3d 382, 395–96 (S.D.N.Y. 2015), abrogated on other 
grounds by Tilton v. SEC, 824 F.3d 276 (2d Cir. 2016) (quoting Butz, 438 U.S. at 513–14). 
See also Mark, supra, at 102–08 (arguing that multiple layers of removal protection for SEC 
ALJs do not violate Article II); Zaring, supra, at 1191–95 (same). 

105 Decker Coal Co., 8 F.4th at 1133.  
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function.”106 The majority’s decision is in tension, if not direct conflict, with 

Decker Coal.  

Free Enterprise also noted that the exercise of “purely 

recommendatory powers” may justify multiple removal protections.107 

When an SEC ALJ issues a decision in an enforcement proceeding, that 

decision is essentially a recommendation as the Commission can review it de 

novo.108 Even when the Commission declines review, the ALJ’s decision is 

“deemed the action of the Commission.”109 Furthermore, the Commission 

is not required to use an ALJ and may elect to preside over the enforcement 

action itself.110 This further supports the conclusion that the SEC ALJs’ 

removal protections do not interfere with the President’s executive power.  

The majority reasons that because Lucia determined that SEC ALJs 

are inferior officers under the Appointments Clause, “they are sufficiently 

important to executing the laws that the Constitution requires that the 

President be able to exercise authority over their functions,” and, 

consequently, multiple for-cause protections inhibit the President’s ability to 

take care that the laws be faithfully executed. But nowhere does the majority 

explain how the ALJs’ tenure protections interfere with the President’s 

ability to execute the laws. The majority does not mention Free Enterprise’s 

observation that the performance of “adjudicative rather than enforcement 

or policymaking functions” or “possess[ing] purely recommendatory 

powers” distinguishes ALJs from the PCAOB and may justify multiples 

 

106 Id.  

107 Free Enter. Fund, 561 U.S. at 507 n.10.  

108 See Lucia, 138 S. Ct. at 2049 (citing 17 C.F.R. § 201.360(d)); 5 U.S.C. § 557(b).  

109 Lucia, 138 S. Ct. at 2049 (quoting 15 U.S.C. § 78d-1(c)). 

110 Id. (citing 17 C.F.R. § 201.110).  
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layers of removal protection for ALJs.111 The majority does not mention that 

Lucia found SEC ALJs to be similar to a federal judge.112  The majority does 

not mention Decker Coal. Instead, the majority applies what is essentially a 

rigid, categorical standard, not the functional analysis required by the 

Supreme Court’s precedents.113  

Accordingly, I disagree with the majority that multiple layers of 

removal protection for SEC ALJs violate Article II. Because SEC ALJs solely 

perform an adjudicative function, and because their powers are 

recommendatory, these removal restrictions do not interfere with the 

President’s ability to “take Care that the Laws be faithfully executed.”  

IV. 

 I find no constitutional violations or any other errors with the 

administrative proceedings below. Accordingly, I would deny the petition for 

review.  

 

 

111 561 U.S. at 507 n.10. 

112 138 S. Ct. at 2049.  

113 Morrison, 487 U.S. at 689–90. The majority also cites Myers v. United States, 272 
U.S. 52, 135 (1926), for the proposition that quasi-judicial executive officers must be 
removable by the President. But that part of Myers is dicta, which is why the Court 
disregarded it in Humphrey’s Executor v. United States, 295 U.S. 602, 626–28 (1935).  
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