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Introduction and Executive Summary

Introduction — Fixing the System

The Commission’s first interim report in April 2004! recommended major changes in
the public health system. The government accepted those recommendations and
committed itself to implement them in an ambitious three-year programme.
Improvements so far have been significant. But much more work remains to fix the

broken public health system revealed by SARS in 2003.

More financial and professional resources are needed, otherwise all the legislative
changes and programme reforms will prove to be nothing but empty promises. The
test of the government’s commitment will come when the time arrives for the heavy

expenditures required to bring our public health protection up to a reasonable standard.

This second interim report deals with legislation to strengthen the Health Protection
and Promotion Ac? and to enact emergency powers for public health disasters like
SARS or flu pandemics. It is produced now to respond to current government plans
for further amendments to the Health Protection and Promotion Act and radical
changes to the Emergency Management Act.3

The recommendations in this second report are interim, not final or exhaustive. The
report touches only on those issues subjected already to sufficient discussion between
the government and the health community to make them ripe for action. More exten-
sive consultation is required on issues such as the role of public health in infection
control and surveillance in health care facilities, the proposals for emergency powers
such as compulsory immunization, the enhancement of infection control standards
through amendments to legislation such as the Public Hospitals Act* and the Long-

1. The Honourable Mr. Justice Archie Campbell, The SARS Commission Interim Report, SARS and
Public Health in Ontario, April 15, 2004. (Subsequently referred to as the Commission’s first interim
report.)

2. R.S.0.1990,c. H-7.

R.S.0.1990, c. E-9.

4. R.S5.0.1990, c. P-40.

w
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Term Care Act, 1994,% and communication between public health and health care
facilities.

Suggestions have been received for legislation to strengthen occupational health and
safety protection for health workers. That issue will be dealt with in the final report.
Occupational health and safety is a vital aspect of the Commission’s work. It cannot
however be addressed adequately in the limited confines of this report and must be

addressed together with the stories of the many health care workers who sacrified so

much to battle SARS.

The Commission continues to investigate the story of SARS. As noted in Appendix
C, Commission’s Process and Ongoing Work, more than 400 interviews have been
held, including victims of SARS and those who lost family members. Their stories
and those of health care workers and others who fought bravely to contain SARS
have informed these preliminary reports and will be told in the final report. The final
report also will give a general account of what happened during SARS and what
turther steps are necessary, beyond those already recommended in the Commission’s
two interim reports, to correct the problems disclosed by SARS.

Independent Medical Leadership

Medical leadership that is free of bureaucratic and political pressure is what builds
public confidence in the fight against deadly infectious diseases such as SARS.

As Dr. Richard Schabas, a former Chief Medical Officer of Health for Ontario, so
aptly described the issue to the Commission at its public hearings:

I've avoided discussing the impact of politics on this outbreak but I think
that to ensure that there’s public credibility, that the public understands
that the public health officials are acting only in the interests of public
health and are not influenced by political considerations, that this has —
or that we have to put greater political distance between our senior public
health officials and the politicians.

5. S.0.19%4,c. 26.
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The Commission, noting the government’s steps to give the Chief Medical Officer of
Health more independence, recommends completion of the work of ensuring that
office is independent of political considerations. Leadership and management of
Ontario public health should be consolidated in the hands of the Chief Medical
Officer of Health. This requires placing public health emergency planning, prepared-
ness, mitigation, recovery, coordination and public risk communication under the
direct authority of the Chief Medical Officer of Health. It also requires transfer of
operational authority for public health labs, assessors, inspectors and enforcement
from the Minister of Health to the Chief Medical Officer of Health.

The Commission also recommends that a parallel measure of independence be given
to local medical officers of health, who are the backbone of our protection against
disease in Ontario’s communities. The Commission noted that in some municipalities
the local medical officer of health is buried in the municipal bureaucracy. (More on
those problems is found in Chapter 3 Local Governance.) Local medical officers of
health must be able to to speak out about local public health concerns without fear of

resprisal, dismissal or other adverse employment consequences.

Since SARS, there has been a proliferation of emergency committees throughout the
provincial government. Strangely the Chief Medical Officer of Health is not in
charge of those committees that bear directly on issues such as pandemic influenza
which are central to our defence in public health emergencies. SARS showed us that
while cooperation and teamwork are important, it is essential that one person be in
overall charge of our public health defence against infectious outbreaks. The Chief
Medical Officer of Health should be in charge of public health emergency planning
and public health emergency management.

Public Health Governance

Any one of the 36 local health units can be the weak link in Ontario’s chain of protec-
tion against infectious outbreaks. It takes only one dysfunctional health unit to incu-

bate an epidemic that brings the province to its knees.

Public health problems often result from the system of two governments, provincial
and municipal, being involved in the operation of local health units. The public health
community is divided into those who think this split governance is satisfactory, or at
least salvageable, and those who say 100 per cent of funding and control of local
health units should be uploaded to the province.
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The Commission has heard continuing reports of municipalities diverting public
health staff and funds to other departments, boards of health with members whose
sole objective was to reduce health budgets, and medical officers of health fighting
municipal bureaucracies and budget constraints to attain a proper standard of public
health protection.

Not all local health units are dysfunctional. Some are well governed, but certainly the

current weak state of affairs is unacceptable and cannot continue.
It is too early to say the system of divided governance is hopeless.

The government needs to make a clear decision on local health governance by the end
of the year 2007, which is after the pending public health capacity review and imple-
mentation of recommendations. That gives the government time to decide whether
the current system can be fixed with a reasonable outlay of resources or whether
control of local public health should be uploaded 100 per cent to the province.

Ontario cannot go back and forth like a squirrel on a road, vacillating between the
desire for some measure of local control and the need for uniformly high standards of
infectious disease protection throughout the entire province. A clear decision point is
required before some deadly infectious disease rolls over the province.

Wohatever the ultimate solution to these problems, the Commission recommends five
immediate measures required to strengthen public health governance and ensure a
uniformly high standard of protection across the province: 1) Protect the local medical
officer of health from bureaucratic encroachment; 2) Require by law the regular
monitoring and auditing of local health units; 3) Change the public health
programme guidelines to legally enforceable standards; 4) Increase provincial repre-
sentation on local boards of health and set qualifications for board membership; and

5) Introduce a package of governance standards for local boards of health.

Local boards of health must be strengthened to ensure that those who sit on them are
committed to and interested in public health, that they clearly understand their
primary focus is on the protection of the public’s health, and that they broadly repre-

sent the communities they serve.
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Tuning Up the Legal Engine of Public Health

The work of protecting Ontarians from infectious disease is driven by the legal engine
called the Health Protection and Promotion Act. The Act is a complex statute that has
served the people of Ontario well since its inception. However, in the aftermath of
SARS it is time for the Ministry of Health and Long-Term Care to review the Act to
ensure there is no lack of clarity about the precise powers and authority of public
health officials to intervene early and manage an outbreak effectively. The review
should be conducted in consultation with those who work daily with the Act on the
front lines of public health defence.

The Act needs a major overhaul to remove ambiguities that are difficult even for
those who work with it daily. The Commission offers four examples of what needs to
be done: 1) simplify disease categories; 2) clarify the three streams of power to inter-
vene; 3) simplify the process by which the Chief Medical Officer of Health can exer-
cise powers in Parts III and IV; and 4) strengthen and clarify the powers in s. 22.

The Act must be clear and workable for those who use it to obtain their day to day
authority to protect the public’s health. Otherwise, uncertainty and confusion will be
the refuge for a noncompliant person or institution, and public protection will suffer
as public health officials and lawyers try to determine what they can do and when.
Strengthening Day to Day Public Health Powers

Public health officials require better access to health risk information and greater daily
authority, together with more resources and expertise to investigate, intervene, and

enforce.

The Commission has identified seven fields of public health activity that require
additional daily authority under the Health Protection and Promotion Act:

* in relation to infectious diseases in hospitals;

* to acquire information necessary for them to protect the public from a
health risk;

* to investigate health risks to the public;
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* for the Chief Medical Officer of Health to establish an adjudication
system whereby decisions of local medical officers of health regarding
classification of disease may be reviewed;

* for the Chief Medical Officer of Health to issue directives to hospitals

and other health care institutions;

* to detain, as a last resort, noncompliant individuals infected with a
virulent disease who pose a risk to public health;®

* to enter, as a last resort, a private dwelling to apprehend a noncompli-
ant person infected with a virulent disease who poses a risk to public

health.”

The Commission sees a greater role for public health in infection control, whether it
be in a hospital, long-term care facility or private clinic. A medical officer of health
must have authority under the Health Protection and Promotion Act to monitor, inves-
tigate and intervene in cases where infectious diseases or inadequate infection control
poses a risk to public health.

It recommends entrenching in the Act that each local public health unit have a pres-
ence on hospital infection control committees.

Reporting Infectious Disease

The conditions of reporting infectious diseases in Ontario are unnecessarily complex,
sometimes even illogical. A fundamental weakness is that the Health Protection and
Promotion Act does not enable public health authorities to get from hospitals and
other health care institutions the information needed to protect the public against
infectious disease. Without fast access to detailed information about cases of infec-
tious disease, public health cannot investigate, or even be aware of impending danger
and therefore cannot protect the public.

The legal obligation to report infectious disease is a foundation of every system of

public health legislation. It is necessary not only to encourage reporting but to ensure

6. See the full text of this recommendation which contains safeguards and limits including early court
hearings.

7. Ibid.
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that the confidentiality laws, designed to protect patient privacy, do not unintention-
ally undermine the ability of public health authorities to fight the spread of infectious
disease.

The Commission recommends a series of changes to the Act to strengthen infection
disease reporting. These range from developing standard forms and means of report-
ing, to clarifying chains of reporting, to educating health care workers about reporting
requirements.

The Commission recommends a broad power for the Chief Medical Officer of
Health to obtain information, including personal health information, and lab speci-
mens, for the purpose of investigating and preventing the spread of infectious disease.

Privacy and Disclosure

The Commission recommends statutory amendments to make clear that the duty to
disclose personal health information about cases of infectious disease to public health
officials prevails over privacy legislation. Privacy, an important value, cannot be allowed
to stand in the way of necessary reporting that is required by law to protect the public
against infectious disease. Privacy legislation was never intended to impede the flow of
vital health information mandated by the Health Protection and Promotion Act.

The law should be so clear that lawyers do not have to argue with each other in the
middle of a public health crisis about obligations to disclose information to public
health. To fight infectious disease, public health authorities require timely access to
personal health information.

The Commission recommends amendments to the Health Protection and Promotion
Act to clarify the ability of medical officers of health to share, with appropriate safe-
guards, personal health information where necessary to protect the public against the
spread of infections.

The power to obtain personal health information brings with it strong obligations to
safeguard its privacy. The Chief Medical Officer of Health should review and if
necessary strengthen the internal protocols and procedures that safeguard the privacy
of personal health information received by public health authorities.
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Protecting Whistleblowers

Health care workers who disclose a public health hazard require legal protection from
workplace reprisal. Without whistleblower protection, fear of workplace consequences
might discourage the timely disclosure of a public health risk.

Whistleblowing protection should apply to a broad category of people, from nurses to
doctors, to porters and clerks and cleaning staff. It should apply to anyone who
employs or engages the services of a health care worker, whether part-time, casual,
contract or full-time staff. Each and every health care worker in the province should
be assured an equal level of protection, regardless of location of employment or

employment status.

The Commission recommends that whistleblowing to the local medical officer of

health or the Chief Medical Officer of Health be protected by law.

Quarantine

Any fight against infectious disease depends above all on public cooperation. SARS
could not have been contained in Toronto without the tremendous public cooperation
and individual sacrifice of those who were quarantined. In fact, this high level of

public cooperation has drawn the attention of foreign researchers.

It is essential to ensure that the spirit of cooperation shown during SARS is not taken
for granted. It must be nurtured and promoted.

Therefore, the Commission recommends that all government emergency plans have a
basic blueprint for the most predictable types of compensation that can be tailored

tollowing the declaration of an emergency.

The Health Protection and Promotion Act should be amended to allow unpaid leaves for
those quarantined or isolated and those who cannot work because they are caring for
a dependent relative stricken in an infectious outbreak.

The Commission also recommends that s. 22(5.0.1) of the Health Protection and
Promotion Act be amended to provide that the power to order and enforce the isola-
tion of a group must, wherever practicable, be preceded by such degree of consultation

with the group as is feasible in the circumstances.

8
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The remarkable story of those who suffered quarantine without complaint will be told
in the Commission’s final report which will also address a number of concerns

expressed about the administration of the quarantine powers.

Untangling Legal Access

SARS demonstrated weakness and confusion in the legal machinery for the enforce-
ment of health protection orders under the Health Protection and Promotion Act, the
legal engine that drives health protection. One lawyer told the Commission that their
ability during SARS to give clear legal advice was at times hampered by weaknesses in
the enforcement portions of the Act:

During SARS, I would often say when asked if we could do something,
‘you can try it, but if we are challenged we may be on shaky legal grounds
and the courts will be in a very difficult position.’

Confusion and uncertainty are the only common threads throughout the legal proce-
dures now provided by the Health Protection and Promotion Act for public health
enforcement and remedies. Confusion and uncertainty can cause delays and delays
can cost lives.

The Commission recommends amendment of the Health Protection and Promotion Act
to address the problems of: a tangle of enforcement powers, procedural gaps in
enforcement machinery, overlapping jurisdiction between the Ontario Court of
Justice and the Supreme Court of Justice, lack of one-stop shopping for enforcement
of orders in respect of infectious diseases, legal uncertainty in initiating and continu-
ing enforcement procedures in court and the lack of systems to ensure legal prepared-

ness in the application of enforcement machinery.

Health professionals and the lawyers who advise them require not only the clear
authority to act in the face of public health risks. They require also a simple, rational,
effective and fair set of procedures to enforce compliance and to provide legal reme-
dies for those who challenge orders made against them.
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Resources For Public Health Reform

SARS showed that Ontario’s public health system is broken and needs to be fixed.
Evidence of its inadequacy was presented in the Naylor Report,® the Walker Report,’
and the Commission’s first interim report.

Since then, as set out in Appendix B, much progress has been made. But this
commendable start is merely the beginning of the effort to fix the public health
system. The end will not be reached until Ontario has a public health system with the

necessary resources, expertise and capabilities, and this will take years to achieve.

After long periods of neglect, inadequate resources and poor leadership, it will take
years of sustained funding and resources to correct the damage. Like a large ship, a
public health system, especially one as big and complex as Ontario’s, cannot turn on
a dime.

The point has to be made again and again that resources are essential to give effect to
public health reform. Without additional resources, new leadership and new powers
will do no good. To give the Chief Medical Officer of Health a new mandate without
new resources is to make her powerless to effect the promised changes. As one
thoughtful observer told the Commission:

The worst-case scenario is to get the obligation to do this and not get the
resources to do it. Then the Chief Medical Officer of Health would have
a legal duty that she can't exercise.

To arm the public health system with more powers and duties without the necessary

resources is to mislead the public and to leave Ontario vulnerable to outbreaks like

SARS.

SARS focused on the need for public health to do more to protect us against disease,
more by way of planning against threats like pandemic influenza, more by way of
increased powers for public health authorities to monitor infectious threats in the

8. National Advisory Committee on SARS and Public Health, Learning from SARS: Renewal in Public
Health in Canada (Health Canada: October 2003). (Subsequently referred to as the Naylor Report.)

9. Ontario Expert Panel on SARS and Infectious Disease Control, For the Public’s Health (Ministry of
Health and Long-Term Care: December 2003). (Subsequently referred to as the Walker Interim
Report.)

10
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community and in health care institutions. It demonstrated that more public health

resources are required in many areas, including:
* Laboratory capacity, expertise and personnel;
* Scientific advisory capacity and capabilities;
* Epidemiological expertise;
* Surge capacity;

* Infectious disease expertise and personnel;

Public health human resources excellence and capacity; and

* Infectious disease information systems.

Emergency Legislation

The first goal of public health emergency management is to stop emergencies before they
start by preventing the spread of disease. If a small outbreak is prevented or contained,
draconian legal powers available to fight a full-blown emergency will not be needed.

Legal powers by themselves are false hopes in times of public crisis. Preparedness and
prevention backed by enhanced daily public health powers are the best protection

against public health emergencies.

Voluntary compliance is the bedrock of any emergency response. It is essential to
compensate those who suffer an unfair burden of personal cost for cooperating in

public health measures like quarantine.

The Commission recommends that emergency legislation require that every govern-
ment emergency plan provide a basic blueprint for the most predictable types of
compensation packages and that they be ready for use, with appropriate tailoring,
immediately following any declaration of emergency.

Emergency powers are inherently dangerous. They carry the twin dangers of overre-

action and underreaction.

11
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The first danger is overreaction. Every emergency power, once conferred, “lies about
like a loaded weapon ready for the hand of any authority that can bring forward a
plausible claim of an urgent need.”? To a hammer, everything looks like a nail. To
some emergency managers, every problem may look like an opportunity to invoke
emergency powers.

The second danger is underreaction. In the face of a deadly new disease with an
uncertain incubation period, ambiguous symptoms, no diagnostic tests, uncertainty as
to its infectiveness and mechanisms of transmission, and no idea where in the
province it may be simmering, decisive action may be necessary that turns out in
hindsight to have been excessive.

The central task of emergency legislation is to guard against overreaction by providing
safeguards and to guard against underreaction by avoiding legal restrictions that
prevent the application of the precautionary principle.!!

There are no pure public health emergencies. Although pandemic influenza might
start as a public health emergency, it would rapidly snowball into a general emergency.
And big general emergencies that arise outside the field of public health usually have
a public health component.

10. Mr. Justice Jackson, dissenting, in Korematsu vs. United States, 323 U.S. 214 (1944) in respect of the
race-based internment of Japanese Americans during WW II.

11. The precautionary principle addresses the problem of underreaction by pointing out that in face of a
grave risk it is better to be safe than sorry:

... the absence of full scientific certainty shall not be used as a reason for postponing deci-
sions where there is a risk of serious or irreversible harm.

Privy Council of Canada, 4 Framework for the Application of Precaution in Science-based
Decision Making About Risk, (Ottawa: 2003), p. 2.

M. Justice Krever emphasized this principle in the Commission of Inquiry on the Blood System in
Canada:

Where there is reasonable evidence of an impending threat to public health, it is inappropri-
ate to require proof of causation beyond a reasonable doubt before taking steps to avert the
threat.

Commission of Inquiry on the Blood System in Canada. Final Report at page 295, see also pages
989 to 994.

12
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Public health emergencies are unique from typical disasters like floods, fires, power
blackouts, or ice storms. In floods and power losses people can take certain protective
actions on their own, but they have few personal defences against an invisible virus
that can kill them. They must turn to trusted medical leadership.

The most important thing in a public health emergency is public confidence that
medical decisions are made by a trusted independent medical leader such as the Chief
Medical Officer of Health free from any bureaucratic or political pressures. This is
particularly true of public communication of health risk. People trust their health to
doctors, not to politicians or government managers. It is essential that the public get
from the Chief Medical Officer of Health the facts about infectious risks to the public
health and the need for precautions and advice on how they can avoid infection. It is
essential when public precautions are relaxed, like the removal of protective N95
respirators in hospitals, the re-opening of hospitals, or the declaration that it is busi-
ness as usual in the health system, that these decisions are made and are seen to be
made by and on the advice of the independent Chief Medical Officer of Health free
from any bureaucratic or political pressures. It is essential in a public health emer-
gency, or the public health aspects of an emergency such as flood-borne disease, that
the Chief Medical Officer of Health be the public face of public communication from

the government.

The Commission recommends that emergency legislation provide the Chief Medical
Officer of Health with clear primary authority in respect of the medical and public
health aspects of every provincial emergency.

In times of emergency it is essential to know who is in charge. As Dr. Basrur noted in

her appearance before the Justice Policy Committee:

The point is that someone has to be in charge; people have to know
where the buck stops, where decisions are made and where they can be

unmade, and who the go-to person is.

The details of the consultation and cooperation between the Commissioner of
Emergency Management and the Chief Medical Officer of Health need not be
reduced to legislative form. The inevitable boundaries issues can be solved by coop-
eration, advance planning and above all by common sense. All that is required is for
the Commissioner of Emergency Management and the Chief Medical Officer of
Health, whoever may succeed to those jobs from time to time, to park their egos
outside the door of the incident room and get on together with the job of managing
the emergency. Both require not only confidence in their authority but also a clear

13
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acceptance of their mutual roles and limitations.

The Commission reviews competing models of emergency legislation including the
“inherent powers” model, an essential element of Ontario’s present system which
provides no extra legal powers for the management of emergencies and relies instead
on unwritten powers. Although this model, under which 218,000 people were evacu-
ated from their homes in the 1979 Mississauga chlorine gas derailment was adequate
in pre-Charter times, the advent of the Charter of Rights and Freedoms? other devel-
opments since 1979 suggest it may no longer be adequate today.

Although Ontario got through SARS without any special emergency powers the
prospect of pandemic influenza or indeed any outbreak more serious than SARS
requires the enactment of explicit public health emergency powers.

Because there is no clear line between public health emergencies and general emer-
gencies it would be wrong to introduce separate, freestanding, parallel emergency
regimes, one for public health emergencies and the other for all other big emergen-
cies. The existence of two parallel regimes would bring nothing but legal confusion
and administrative disorder, two things no one wants in any emergency.

The government has expressed its intention to proceed with general emergency legis-
lation along the lines suggested in Bill 138, an Act to Amend the Emergency
Management Act and the Employment Standards Act, 2000, which received first reading
on November 1, 2004 as a private member’s bill produced by the Standing
Committee on Justice Policy after public hearings.

The Commission’s mandate does not cover general emergency legislation for war,
famine, flood, ice storms and power blackouts and the government decision to
proceed with Bill 138 is not within the Commission’s terms of reference. Because the
government has chosen Bill 138 as the vehicle for all emergency legislation including
public health emergency legislation the Commission must say something about Bill
138 as a vehicle for public health emergency powers.

The thoughtful work of the Justice Policy Committee in its hearings and its produc-
tion of Bill 138 must now be completed. A sober second thought is required. That
sober second thought must be informed by the regular processes that ordinarily
precede the development of any important piece of legislation including in particular

12. Schedule B, Constitution Act, 1982.
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a fundamental legal and constitutional review by the Attorney General. The Attorney
General has indicated that he is fully engaged in reviewing Bill 138 to ensure that it

meets necessary legal and constitutional requirements.

The strengths of the Committee process are obvious to anyone who has had an
opportunity to review its proceedings. Certain legal concerns, flowing largely from the
unusual process imposed on the Committee, are referred to in correspondence
between the Commission and the government, set out in Appendix H, and are
reviewed in this chapter. The essence of the Commission’s concern is the unusual
process of proceeding to a draft bill of such profound legal importance without prior
policy and operational analysis by departments of government, and without prior legal
and constitutional scrutiny by the Attorney General of the kind he has indicated he is

now undertaking.

The power of compulsory mass immunization is a paradigm for public health emer-
gency powers. It bristles with legal issues that typify any emergency proposal to inter-
tere with individual liberties for the sake of the greater public good. It exemplifies the
legal and policy and practical problems that must be addressed in every analysis of
every public health emergency power. Yet it has attracted less policy analysis and
discussion than other proposed powers such as the power to ration medical supplies.
The power of mass compulsory immunization is not yet ripe for enactment and
requires the type of legal, practical, and policy analysis needed for every proposed
emergency power.

Ontario’s emergency legislation will probably be challenged in court at some time. It
will be a major blow to the integrity of the legislation should a court strike down as
unconstitutional any part of the statute or any emergency order made under the
statute. It is essential to ensure in advance, so much as possible, that the legislation
conforms with the Canadian Charter of Rights and Freedoms.

The Commission recommends that the government and the Attorney General in
their review of Bill 138 consider whether it adequately addresses the public health

emergency powers referred to in this chapter.

The Commission reviews a number of legal issues around the powers in Bill 138, for
instance the power to compel anyone to disclose any information demanded by the
government. The Commission recommends that it be made clear whether a journal-
ist or lawyer who refuses to disclose confidential information or the identity of its
source is liable to the penalty provided by Bill 138, a fine of up to $100,000 and a
term of imprisonment for up to a year for every day on which the refusal continues.
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The Commission points to a number of areas that exemplify the need for fundamen-
tal review of Bill 138 including the proposed power to override laws such as the
Habeas Corpus Act 13 the Legislative Assembly Act1* the Human Rights Code, 15 the
Elections Act,*® and the Courts of. Justice Act. Y7

Appendices

The appendices review the action recommended in the Commission’s First Interim
Report, the work done by the government since then to improve the public health
system, and the ongoing work of the Commission.

13. R.S.0.1990, c. H-1.
14. R.S.0.1990 c. L-10.
15. R.S.0.1990 c. H-19.
16. R.S.0. 1990, c. E-6.

17. R.S.0. 1990, c. C-43.
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The SARS Commission
SECOND INTERIM REPORT
SARS and Public Health Legislation

1. Medical Independence and Leadership

Public confidence requires that the fight against infectious disease be driven by
medical expertise, free from bureaucratic or political pressure. The Commission, in its
first interim report, recommended more independence for the Chief Medical Officer
of Health. The government has made significant progress in that direction, by
amending the Health Protection and Promotion Act to give the Chief Medical Officer
of Health a greater measure of independence.

The Commission, in this second interim report, recommends!® that this work be
completed by transferring operational authority over public health labs, assessors,
inspectors19 and enforcement provisions of the Act,?0 from the Minister to the Chief
Medical Officer of Health. This work must be completed so that the Chief Medical
Officer of Health is fully independent of political considerations in respect of medical

decisions and direct public health management.

18. The Commission’s recommendations, if accepted, will have to be put into statutory language by
Legislative Counsel, an officer of the Legislative Assembly, with the assistance of departmental
lawyers. Although the recommendations sometimes use statutory language they are not offered as
statutory amendments but only as a basis for the drafting language chosen by Legislative Counsel to
achieve their intent and purpose.

19. The Commission notes that the Health Protection and Promotion Act is confusing in its use of inspec-
tors, under s. 80 and public health inspectors, under s. 41. While the former inspects health units and
the latter exercises powers under Part III of the Act, to someone not intimately familiar with the Act,
it is somewhat confusing that there are inspectors who are not public health inspectors and public
health inspectors who are not inspectors.

20. Those contained in s. 102(2) of the Health Protection and Promotion Act give power to the Minister of
Health to apply to a judge of the Superior Court of Justice for an order prohibiting continuation or
repetition of the contravention of an order made under the Act.

17



Second Interim Report 4 SARS and Public Health Legislation
1. Medical Independence and Leadership

The Commission also recommends a parallel measure of independence for local
medical officers of health, who are the backbone of our protection against disease.
Protecting the local medical officer of health from political and bureaucratic influence
is as equally important as protecting the Chief Medical Officer of Health. As recom-
mended in the Commission’s first interim report, such independence should be
coupled with a measure of central medical leadership and direction from the Chief
Medical Officer of Health, to ensure protection consistency throughout Ontario’s
362! semi-autonomous health units.

Similar consolidation is required to ensure that the Chief Medical Officer of Health
and local medical officers of health lead public health emergency planning, and are
responsible for public health risk communication. A later chapter will deal with the
requirement that the Chief Medical Officer of Health assume leadership of the public
health aspects of any provincial emergency.

The Commission therefore recommends that the province:

* Complete the work of making the Chief Medical Officer of Health
independent of political considerations in respect of medical decisions
and direct public health management. This requires the transfer of
operational authority from the Minister to the Chief Medical Officer
of Health in respect of public health labs, assessors, inspectors and

enforcement.

* Amend the Health Protection and Promotion Act so that the powers now
assigned by law to the local medical officers of health are assigned
concurrently to the Chief Medical Officer of Health. These powers
shall be exercised by the medical officer of health in the local region,
subject to the direction of the Chief Medical Officer of Health.

* Give local medical officers of health independence in medical matters

parallel to that of the Chief Medical Officer of Health.

21. Now 36, with the absorption on April 1 of the Muskoka-Parry Sound Health Unit into neighbour-
ing health units. Ministry of Health and Long-Term Care News Release, “Chief Medical Officer
of Health Releases Plan to Strengthen Public Health in Muskoka-Parry Sound,” March 9, 2005.
This measure, described below, provides a good example of how well the public health system can

work under its new leadership and how much there is yet to be done.
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* Provide a greater measure of central provincial medical leadership and
control in respect of infectious disease protection and management,
over the 36 semi-autonomous health units throughout the province.

* Put provincial public health emergency planning under the authority of
the Chief Medical Officer of Health and local public health emergency
planning under the authority of local medical officers of health.

* Amend the Health Protection and Promotion Act to extend the protec-
tion from personal liability contained in s. 95(1) to everyone employed
by or providing services to a public health board or the provincial
Public Health Division, everyone from the Chief Medical Officer of
Health to its expert advisors, to public health employees in the field.

The Commission’s Earlier Findings and Recommendations

The management of infectious disease must be driven by medical expertise, not by
political expediency. This requires the independence of the Chief Medical Officer of
Health in vital areas of medical decision making and direct public health manage-
ment. Decisions to impose and to relax precautions must be free from political moti-
vation, and must be seen to be free from political motivation.

The Commission so far has not found any evidence of political interference during
SARS. But any perception of political interference will sap public confidence and
diminish public cooperation. As the Commission noted in its first interim report:

The Commission on the evidence examined thus far has found no
evidence of political interference with public health decisions during the
SARS crisis. There is, however, a perception among many who worked in
the crisis that politics were at work in some of the public health decisions.
This perception is shared by many who worked throughout the system
during the crisis. Whatever the ultimate finding may be once the investi-
gation is completed, the perception of political independence is equally
important. A public health system must ensure public confidence that
public health decisions during an outbreak are free from political motiva-
tion. The public must be assured that if there is a public health hazard the
Chief Medical Officer of Health will be able to tell the public about it
without going through a political filter. Visible safeguards to ensure the
independence of the Chief Medical Officer of Health were absent during
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SARS. Machinery must be put in place to ensure the actual and apparent
independence of the Chief Medical Officer of Health in decisions
around outbreak management and his or her ability, when necessary, to

communicate directly with the public.??

The Commission recommended that the Chief Medical Officer of Health be given
independence in respect of medical matters, with the right and the duty to report
directly to the public on the risk from infectious diseases, and on the measures neces-

sary to protect the community from communicable disease.

The Commission concluded that the office of the Chief Medical Officer of Health
needs a greater degree of actual and perceived independence from government. This
independence is vital to ensuring public confidence in the Chief Medical Officer of
Health’s ability to act in their best interest and for the sole purpose of protecting the
public health. As Dr. Richard Schabas, a former Chief Medical Officer of Health for

Ontario, so aptly described the issue to the Commission at its public hearings:

I think it [the public health system] has to be arms-length from the polit-
ical process. I've avoided discussing the impact of politics on this
outbreak but I think that to ensure that there’s public credibility, that the
public understands that the public health officials are acting only in the
interests of public health and are not influenced by political considera-
tions, that this has — or that we have to put greater political distance
between our senior public health officials and the politicians.

Although the Commission recommended increased independence of the Chief
Medical Officer of Health, it also found that there must be an appropriate balance of
independence to ensure that there is not so much arms length distance between the
Chief Medical Officer of Health and the government so as to impede the accounta-
bility of the Chief Medical Officer of Health and her close links with other parts of
the provincial health system. As one thoughtful observer noted, it makes more sense
tor the Chief Medical Officer of Health, if some machinery of independence is added
to the office, to be at the table within government rather than a watchdog off in a

corner:

It’s not just a question of balancing independence and accountability. It’s
also a question of ensuring that the Chief Medical Officer of Health can

22. The Commissions first interim report, p. 56.
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get the job done, can fulfill the delivery of the mandatory public health
programmes by the local units and carry out the responsibilities of the
Chief Medical Officer of Health under the Health Protection and
Promotion Act. If the Chief Medical Officer is in the Ministry they are at
the table and has a degree of influence from being at the table but also
has to be part of a team to some extent. In my opinion a lot can be
accomplished by working within the system provided you have a pathway
and protection to speak out when needed, both procedural and legal
protection.

The Ministry needs to maintain and control policy, funding, and
accountability including the transfer payment function to the local boards
of health; the Chief Medical Officer of Health should oversee that. The
Chief Medical Officer should retain programmatic responsibilities. Being
an assistant deputy minister gives you rights of access you don’t have if

you're a watchdog off in the corner someplace.??

The Commission recommended that the Chief Medical Officer of Health:

* Subject to the guarantees of independence set out below, should retain
a position as an Assistant Deputy Minister in the Ministry of Health
and Long-Term Care.

* Should be accountable to the Minister of Health with the independent
duty and authority to communicate directly with the public by reports
to the Legislative Assembly and the public whenever deemed necessary

by the Chief Medical Officer of Health.

* Should have operational independence from government in respect of
public health decisions during an infectious disease outbreak, such
independence supported by a transparent system requiring that any
ministerial recommendations be in writing and publicly available.*

The Commission also recommended that the Chief Medical Officer of Health and
the Public Health Division assume greater central control over health protection, in
particular in relation to infectious diseases. As the Commission noted:

23. Ibid, pp. 167-168.
24. Ibid, p. 168.
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An uncontrolled outbreak of infectious disease could bring the province
to its knees. The province-wide consequences of a failure in infectious
disease control are simply too great for the province to delegate infectious
disease protection to the municipal level without effective measures of
central provincial control. There is little machinery for direct central
control over infectious disease programmes. The existing machinery to
enforce local compliance with provincial standards is cumbersome and
underused. Better machinery is needed to ensure provincial control over

infectious disease surveillance and control.

The present distribution of legal powers under the Health Protection and
Promotion Act gives the local medical officer of health an enormous ambit
of uncontrolled personal discretion, which is not ordinarily subject to the
review or influence of the Chief Medical Officer of Health. The Chief
Medical Officer of Health does have some override powers, and cumber-
some machinery does exist under which the province might ultimately
bring to heel a rogue board of health. But public health authority in
Ontario over infectious disease control, including outbreak management,
is primarily that of local officials with no direct accountability to any
central authority.

There is no clear accountability to any central provincial authority for
local public health decisions to quarantine thousands of people locally.
There is no clear accountability to any central authority for local deci-
sions not to quarantine, decisions that could lead to epidemic community
outbreak of a deadly disease. This lack of clear central authority could
require the Chief Medical Officer of Health, during a virulent outbreak
like SARS, to negotiate with separate local medical officers of health
whether particular cases should be reported as SARS to the international
community, and whether or not the quarantine power should be invoked.
This lack of central authority could lead to gross and irrational inequality
in the application of the quarantine powers throughout the province if
different local medical officers of health exercised their individual author-
ity without regard to any consistent central guidance.

During a disease outbreak, the international community and organiza-
tions like the World Health Organization look for reassurance and cred-
ibility to the national and provincial level, not to the particular strength
of any local public health board or the particular credibility of any local
medical officer of health. Viruses do not respect boundaries between
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municipal health units. The chain of provincial protection against the
spread of infectious disease is only as strong as the weakest link in the 37
local public health units. A failure in one public health unit can spill into
other public health units and impact the entire province and ultimately
the entire country and the international community. When dealing with
a travelling virus, concerns about local autonomy must yield to the need
for effective central control.

Although some local medical officers of health treasure their local auton-
omy from the province and from the Chief Medical Officer of Health,
even in relation to outbreak control, there is a degree of recognition that
clear and consistent central provincial authority is required for effective

protection against infectious disease.?>

Dr. Richard Schabas, a former Chief Medical Officer of Health, noted at the public
hearings:

I think we need clearer lines of authority within our public health
system. At the moment, local public health authorities are not
directly answerable or reportable to the provincial authority and I
think, particularly in a crisis like SARS, that’s something that’s
important.2

The Commission found a striking lack of clarity around the respective accountabil-
ity of the Chief Medical Officer of Health and the local medical officer of health. As
one former medical officer of health said, in response to a question from the
Commissioner:

Q:I am unclear as to what effective powers the Chief Medical Officer of
Health has in general terms over the system of protection against
infectious disease.

A:Well it is hugely unclear, is it not? ... Certainly clarifying the
accountability would be a benefit whether the people like the

outcome or not because right now it is very vague.?”

25. Ibid, pp. 201-202.
26. SARS Commission Public Hearings, September 30, 2003, p. 28.
27. The Commission’s first interim report, p. 202.
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In respect of central control, the Commission made the following recommendation:

Under the present Act, the legal and practical backbone of local disease
control is the local medical officer of health. It makes sense that the
initial responsibility should be local. But that initial arrangement makes
no sense unless it can be influenced by provincial leadership and can
shift, instantly, to the provincial level when a threatened or actual
outbreak imperils the provincial public interest.

There are two basic ways to ensure the appropriate measure of central

accountability and authority for infectious disease protection.

The first way is to leave essential public health legal powers in the initial
hands of the local medical officer of health, subject to some machinery to
displace those powers to the Chief Medical Officer of Health during a
designated provincial public health outbreak. Although this system maxi-
mizes the ordinary local autonomy of local medical officers of health,
municipal autonomy is hardly a value of superordinate importance when
dealing with viruses that cross municipal, provincial, federal, national,
and international boundaries. And the complicated legal machinery
necessary to trigger the imposition of central powers, unless made infi-
nitely more simple than the almost medieval system for provincial over-
ride of local public health boards, would deprive the provincial override
of any practical value in a public health threat.

The second way is to place essential public health legal powers with
the Chief Medical Officer of Health, those powers to be exercised on a
day to day basis by the local medical officer of health, subject to the
ultimate direction of the Chief Medical Officer of Health. This retains
all the public health powers under the Act within the presumptive
local authority of the local medical officer of health. But it leaves a
clear role for provincial leadership and it provides a safeguard and an
immediate change of the default position, whenever required, to
central provincial authority. This kind of arrangement works well in
the justice system where the local Crown Attorney is the agent of the
Attorney General, and where the regional senior judge exercises in

their region the powers of the Chief Justice, subject to the direction of
the Chief Justice.

If the Health Protection and Promotion Act were amended to provide that:
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* The powers now assigned by law to the medical officer of health are

reassigned to the Chief Medical Officer of Health, and

* The powers reassigned to the Chief Medical Officer of Health shall be
exercised by the medical officer of health in the local region, subject to
the direction of the Chief Medical Officer of Health,

it would leave the local medical officers of health a clear field to exercise
the same powers they have always exercised, subject to ultimate central
direction.

Under the old system, such a re-arrangement of powers might raise seri-
ous concerns of loss of autonomy on the part of the local medical officer
of health including the spectre of political influence from Queen’s Park
on local public health decisions. While concerns about local autonomy

will never go away in any centralized system, the new independence of

the Chief Medical Officer of Health and the medical officer of health

should go a long way to allay such concerns.?

Some public health officials have interpreted this recommendation as requiring the
removal of all boards of health and the demotion of local medical officers of health to
the status of mere agents of the Chief Medical Officer of Health in each local unit.
This, as explained below, was never the intention nor the recommendation of the
Commission. The recommendation, exercised with common sense and mutual
respect, would leave day to day decisions in the hands of the local medical officer of
health with no diminution in practical terms of his or her local autonomy.

The only adjustment the Commission would make in this recommendation is to
provide that the local medical officers of health retain all their current powers, to be
assigned concurrently to the Chief Medical Officer of Health and to be exercised by
the local medical officer of health subject to the central direction and accountability of
the office of Chief Medical Officer of Health.

The revised recommendation is this:

* The powers now assigned by law to the medical officer of health are

28. The Commissions first interim report, pp. 204-205.
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assigned concurrently to the Chief Medical Officer of Health, and

* These concurrent powers shall be exercised by the medical officer of
health in the local region, subject to the direction of the Chief Medical
Officer of Health.

More will be said about this later in this chapter.

Chief Medical Officer of Health: What the Government Did

On October 14, 2004, Health Minister Smitherman introduced Bill 124, “An Act to
Amend the Health Protection and Promotion Act” to give the Chief Medical Officer of
Health greater independence, saying:

I'm delighted to rise in this House today to introduce a bill entitled the
Health Protection and Promotion Amendment Act. It amends the
Health Protection and Promotion Act. The title being a little unwieldy, I
prefer to think of it as the independent Chief Medical Officer of Health
act ...

When there is a health crisis and politicians speak, some people listen.
But when there is a health crisis and the Chief Medical Officer of Health
speaks, everybody listens. It is at those times, times when diseases like
SARS or West Nile are a real threat, that the Chief Medical Officer of
Health must be there for his or her patients, all 12 million of them. It is
at times like those that the Chief Medical Officer of Health must be able
to interact with his or her patients without worrying about what the
Minister of Health might think, what the effect might be on the govern-
ment or what the opposition might say. We learned that lesson as a
province during Walkerton, West Nile and SARS. We learned that what
Ontarians wanted, what they needed, from their chief doctor was his or
her undivided attention.

In the wake of the SARS crisis, both the Campbell and Walker reports
recommended that the Chief Medical Officer of Health be independent,
with the authority, and in fact with the duty, to communicate with the
public whenever he or she sees fit. He wrote that any doubts about the
source, timing or motives of public health information have a corrosive
effect on confidence, and addressing this perception and reinforcing the
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centrality of an independent voice for public health is a key step in
promoting public health renewal in Ontario.

With the legislation I have introduced today we are taking that step . . .2

Mr. Smitherman, following the tabling of the proposed amendments to the Health

Protection and Promotion Act, said:

In the event of a health crisis, Ontarians want to know that their Chief
Medical Officer is free of political concerns and interference. An inde-
pendent CMOH will be able to put the health and safety of Ontarians
first.30

The amendments received Royal Assent on December 16, 2004, and achieved the

tollowing:

29. Ontario, Legislative Assembly, Official Report of Debates (Hansard) (October 14, 2004), pp. 3387-
30.

31.

32.

* Establishes appointment of the Chief Medical Officer of Health by the
Lieutenant Governor in Council, on the address of the Legislative

Assembly. Appointment is for a five-year term, which may be renewed.3!

* Requires that the Chief Medical Officer of Health make an annual
report in writing on the state of public health in Ontario, and deliver
the report to the Speaker of the Legislative Assembly.3?

* Gives the Chief Medical Officer of Health the power to communicate
with the public, stating that the Chief Medical Officer of Health may

3388.

The London Free Press, “Chief Medical Officer of Health Getting More Independence,” October
15, 2004.

Subsections 81(1)-81(3) deals with the appointment, term of office and renewal of the Chief
Medical Officer of Health. It sets out that the Lieutenant Governor in Council shall appoint the
Chief Medical Officer of Health on the address of the legislative assembly; that the term of appoint-
ment is for five years and may be reappointed for a further term or terms by the Lieutenant
Governor in Council on the address of the Legislative Assembly; that he/she may be removed for
cause by the Lieutenant Governor in Council on the address of the Legislative Assembly.
Subsections 81(4)-81(6) deal with the annual reports of the Chief Medical Officer of Health.
Subsection 81(4) requires the Chief Medical Officer of Health every year to make a report in writ-
ing on the state of public health in Ontario, and deliver the report to the Speaker of the Legislative
Assembly. The Speaker shall lay the report before the Assembly at the earliest reasonable opportu-
nity. Subsection 81(6) provides that the Chief Medical Officer of Health shall deliver a copy of the
report to the Minister at least 30 days before delivering it to the Speaker.
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make any other reports respecting public health as he or she considers
appropriate and may present such a report to the public or any other

person he or she considers appropriate.33

* Transfers the powers in s. 86 of the Health Protection and Promotion Act,
previously assigned to the Minister, to the Chief Medical Officer of
Health. These powers give the Chief Medical Officer of Health the
power to investigate and take action where there is health risk.3* It
allows the Chief Medical Officer of Health to exercise the powers of
boards of health and local medical officers of health or to direct a
person whose services are engaged by a board of health.3

33. Subsection 81(7) gives the Chief Medical Officer of Health the power to communicate with the
public. It states that the Chief Medical Officer of Health may make any other reports respecting the
public health as he or she considers appropriate and may present such a report to the public or any
other person he or she considers appropriate.

34. Subsection 86(1) provides:
Chief Medical Officer of Health may act where risk to health

86(1) If the Minister is of the opinion that a situation exists anywhere in Ontario that
constitutes or may constitute a risk to the health of any persons, he or she may investigate
the situation and take such action as he or she considers appropriate to prevent, eliminate or

decrease the risk.

35. The amendments to ss. 86(2) and 86(3) extend the powers of local boards of health and local
medical officers of health in Ontario to the Chief Medical Officer of Health. Those sections provide:

Same
(2) For the purpose of subsection (1), the Chief Medical Officer of Health,

(a) may exercise anywhere in Ontario any of the powers of a board of health and any of
the powers of a medical officer of health; and

(b) may direct a person whose services are engaged by a board of health to do, anywhere
in Ontario (whether within or outside the health unit served by the board of health),

any act,
(1) that the person has power to do under this Act, or

(i1) that the medical officer of health for the health unit served by the board of
health has authority to direct the person to do within the health unit.

Authority and duty of persons directed to act

(3) If the Chief Medical Officer of Health gives a direction under subsection (2) to a person
whose services are engaged by a board of health,
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* Transfers to the Chief Medical Officer of Health the power in s. 86.1 to
apply to a judge of the Superior Court of Justice for an Order requiring a

local board of health to take such action as the judge considers appropri-

ate to prevent, eliminate or decrease the risk caused by the situation.3¢

* Transfers to the Chief Medical Officer of Health the power in s. 86.2
to request a board of health to provide such information, in relation to
the board of health and the health unit served by the board of health, as
the Minister specifies.3’

(a) the person has authority to act, anywhere in Ontario (whether within or outside the
health unit served by the board of health), to the same extent as if the direction had
been given by the medical officer of health of the board of health and the Act had been
done in the health unit; and

(b) the person shall carry out the direction as soon as practicable.

Section 22 Powers

(4) For the purpose of the exercise by the Chief Medical Officer of Health under subsection
(2) of the powers of a medical officer of health, a reference in section 22 to a communicable
disease shall be deemed to be a reference to an infectious disease.

36. Section 86.1 provides:
(1) If the Minister is of the opinion that a situation exists anywhere in Ontario that consti-
tutes or may constitute a risk to the health of any persons, he or she may apply to a judge of
the Superior Court of Justice for an order under subsection (2).

Order of judge of Superior Court of Justice
(2) If an application is made under subsection (1), the judge,

(a) may order the board of health of a health unit in which the situation causing the risk
exists to take such action as the judge considers appropriate to prevent, eliminate or
decrease the risk caused by the situation; and

(b) may order the board of health of a health unit in which the health of any persons is
at risk as a result of a situation existing outside the health unit to take such action as the
judge considers appropriate to prevent, eliminate or decrease the risk to the health of the

persons in the health unit.

37. Section 86.2 gives the Chief Medical Officer of Health the power to request a board of health to
provide such information, in relation to the board of health and the health unit served by the board
of health, as the Chief Medical Officer of Health specifies. Subsection 86.2(2) provides that the
Chief Medical Officer of Health may specify the time and the form in which the information must
be provided. Subsection 86.2(3) states that the board of health shall comply with such a request.
These powers were previously held by the Minister of Health and Long-Term Care.
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Along with these amendments, Dr. Sheela Basrur, Chief Medical Officer of Health,
also retained the position of Assistant Deputy Minister, within the Ministry of
Health and Long-Term Care, in addition to her role as Chief Medical Officer of
Health.38

On October 5, 2004, at the Standing Committee on Estimates, Dr. Basrur made the
tollowing comments in response to a question as to the nature of her proposed inde-
pendence, despite the fact that she remained in government as an Assistant Deputy

Minister:

... What I can tell you is that under Operation Health Protection, which
is our blueprint for the future for public health, there is a commitment to
codifying and strengthening the independence of the Chief Medical
Officer of Health through amendments to the Health Protection and

Promotion Act, the legislation the minister was just referring to.

If T go back to the plan that was announced publicly in June 2004, 60
days after we had received the interim report from Justice Campbell and
when we received the final report from Dr. David Walker, who chaired
the expert panel on infectious diseases, it was clear that one of the
components that needed to be strengthened was the independence of the
statutory role that I hold. There were a number of elements that were laid
out in that plan relating to the ability and the duty to make reports on
matters affecting the health of Ontarians and, secondly, to having a
removal of even the perception of political advice or, even worse, interfer-
ence in public health decision-making. Those elements were set out in
that plan of June 2004.

M. Baird: Do you feel you have that independence today?

Dr. Basrur: De facto, yes. It is nice to have it codified for clarity and, as I

say, to remove any perception that anything untoward might be the case.?’

Dr. Basrur’s comments were the harbinger of the legislation to come.

38. Ministry of Health and Long-Term Care Press Release: “McGuinty government provides greater
independence to Chief Medical Officer Of Health,” New Legislation Will Give Ontario’s Top
Doctor More Power To Protect, Toronto, Dec. 16.

39. Ontario, Legislative Assembly, Standing Committee on Estimates, Official Reports of Debates
(Hansard), (October 5, 2004), p. E-117.
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Independence of the Chief Medical Officer of Health:
Finishing the Task

There seems to be unanimous agreement that the legislative amendments contained
in Bill 124 are a step in the right direction. However, there remain a number of
powers in the Health Protection and Promotion Act, which continue to be exercised by
the Minister that should also be transferred to the Chief Medical Officer of Health to
ensure the Chief Medical Officer of Health’s complete independence.

The Health Protection and Promotion Act provides six bundles of powers that are now
assigned by law to the Minister. These include the power to investigate by way of
inquiry, the power to establish and direct laboratories, the power to appoint inspec-
tors, enforcement powers under s. 102(2), the power to possess a premises as a tempo-
rary isolation facility, and the power to appoint assessors and make directions arising
from assessor’s report. Should these powers remain with the Minister or be trans-
terred in whole or part to the Chief Medical Officer of Health?

Some of these powers are operational in nature and have to do with public health
management as opposed to political oversight. These operational powers are an essen-
tial part of the managerial stewardship of the public health system, which should
reside in a public servant rather than a Minister to the Crown. There are four cate-
gories of operational or managerial powers that remain within the domain of the
Minister of Health and Long-Term Care, which the Commission recommends be

transferred to the Chief Medical Officer of Health:

* Power over a4S8SCSSOrS;

Public health laboratories;
* Enforcement powers under s. 102(2); and

* Power to appoint inspectors.

Power Over Assessors

Although the Chief Medical Officer of Health will now hold the power under s.
86(2) to exercise the powers of a board of health where there is a health risk to any
person, she lacks the complementary power to order an assessment of a local board of
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health. This power would enable her to determine whether the board of health is
tulfilling its obligations under the Act and, where it is not, to order specific steps be

taken to remedy the failure.

The power to order an assessment of a board of health is contained in s. 82 of the
Health Protection and Promotion Act. It simply provides “The Minister shall appoint
assessors for the purposes of this Act.” Subsection 82(3) provides the purposes for
which an assessor may carry out an assessment. It provides:

(3) An assessor may carry out an assessment of a board of health for the

purpose of,

(a) ascertaining whether the board of health is providing or ensuring
the provision of health programmes and services in accordance with

sections 5, 6 and 7, of the regulations and the guidelines;

(b) ascertaining whether the board of health is complying in all other
respects with this Act and the regulations; or

(c) assessing the quality of the management or administration of the

affairs of the board of health.

Once an assessment has been completed, s. 83 allows the Minister to give a written
40
t.

direction to the board of health to remedy the problem identified in the assessmen
40. Section 83 provides:
Direction to board of health
83(1) The Minister may give a board of health a written direction described in subsection
(2) if he or she is of the opinion, based on an assessment under section 82, that the board of

health has,

(a) failed to provide or ensure the provision of a health programme or service in accor-
dance with section 5, 6 or 7, the regulations or the guidelines;

(b) failed to comply in any other respect with this Act or the regulations; or

(b) failed to ensure the adequacy of the quality of the administration or management of
its affairs.

Same
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Section 84 allows the Minister to take steps to ensure the direction is carried out.*!

(2) In a direction under this section, the Minister may require a board of health,

(a) to do anything that the Minister considers necessary or advisable to correct the fail-
ure identified in the direction; or

(b) to cease to do anything that the Minister believes may have caused or contributed to
the failure identified in the direction.

Compliance with Direction
(3) A board of health that is given a direction under this section shall comply with the direction,
(a) within the period of time specified in the direction; or

if no period of time is specified in the direction, within 30 days from the day the direction

is given.
41. Section 84(1) sets out the actions that the Minister may take. It provides:
Power to take steps to ensure direction is carried out

84(1) If, in the opinion of the Minister, a board of health has failed to comply with a direction
under section 83 within the period of time required under subsection 83 (3), the Minister may do
whatever is necessary to ensure that the direction is carried out, including but not limited to,

(a) providing or ensuring the provision of any health programme or service in accor-
dance with sections 5, 6 and 7, the regulations and the guidelines;

(b) exercising any of the powers of the board of health or the medical officer of health of
the board of health;

(c) appointing a person to act as the medical officer of health of the board of health in
the place of the medical officer of health appointed by the board;

(d) providing advice and guidance to the board of health, the medical officer of health of
the board of health, and any person whose services are engaged by the board of health;

(e) approving, revoking or amending any decision of the board of health, the medical
officer of health of the board of health, or any person whose services are engaged by the
board of health; and

(f) accessing any record or document that is in the custody or under the control of the
board of health, the medical officer of health of the board of health, or any person
whose services are engaged by the board of health.
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When Dr. Basrur recently appointed an assessor, Mr. Graham Scott, to examine the
state of affairs in the Muskoka-Parry Sound Health Unit, she did so pursuant to
authority delegated to her by the Minister of Health and Long-Term Care. This salu-
tary example of leadership is discussed below.

It makes little sense to continue to vest in the Minister this corrective power. The
Chief Medical Officer of Health must be able to investigate boards of health where
there is a concern that duties under the Health Protection and Promotion Act are not

being met, and to order that they take action to remedy such a failure.

The shift of these assessment and correction powers from the Minister to the Chief
Medical Officer of Health is necessary to ensure that such decisions are made, and
seen to be made, exclusively on public health considerations. To leave the power with
the Minister is to invite the perception and fuel speculation that the decision to bring
a local board to account or to leave it alone is influenced by political considerations.
This danger is particularly great with the active political role of so many members of

local boards of health.

Recommendation
The Commission therefore recommends that:

e 'The Health Protection and Promotion Act be amended to transfer the
powers in ss. 82 through 85 to the Chief Medical Officer of Health.

Public Health Laboratories

Another important area of responsibility under the Act, provincial public health labs,
remains under the direction of the Minister. Subsection 79(1) provides that the
Minister may “establish and maintain public health laboratory centres at such places
and with such buildings, appliances and equipment as the Minister considers proper.”
Subsection 79(2) provides that the Minister “may give direction from time to time to
a public health laboratory centre as to its operation and the nature and extent of its
work, and the public health laboratory centre shall comply with the direction.”
Currently, the labs fall under the domain of the Laboratories Branch of the Health
Services Division of the Ministry of Health and Long-Term Care. The Central
Public Health Lab has a non-medical director who reports to an Assistant Deputy
Minister, also a non-medical person. If the Chief Medical Officer of Health is to hold
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both the responsibility to ensure the protection of the public health of Ontario and
the power to act independently to ensure that she fulfills that responsibility, the public
health labs must be part of the transfer of power.

The provincial lab has a critical role to play in public health. Part of the Ministry of
Health, the Ontario Public Health Laboratory is a network consisting of one provin-
cial laboratory in Toronto, known as the Central Public Health Laboratory, and 11
regional labs. Approximately half of the 500 technical and support staft are employed
in the Toronto facility.*? Their role is described as follows:

The public health labs provide diagnostic microbiology testing in support
of public health programmes, outbreak management and control, and
microbiology reference services for the province in areas where front line
microbiology diagnostic testing is not available.*3

One observer described their importance to the smooth functioning of the Ontario
public health system as follows:

But with a public health laboratory, while they do deal with individual
patients, it doesn’t have that patient as their number one priority despite
the fact that, you know, the patient is very important. Their number one
priority is understanding how this one patient with that particular
disease, whatever it may be, may impact on the greater public. And so a
public health laboratory has as its main focus not the one patient but how

that one patient may impact on the greater public.

The Walker report,* the Naylor Report and the Commission’s first interim report
noted serious inadequacies in Ontario’s public health laboratory capacity during
SARS. As noted in the Commission’s first interim report, SARS highlighted both
the need for a well-resourced, smooth functioning lab, and the abysmal state of
the Ontario’s Central Public Health Laboratory. The provincial laboratory in

42. Dr. Margaret Fearon, Medical Microbiologist, Central Public Health Laboratory, Ontario Ministry
of Health and Long-Term Care, SARS: The Ontario Public Health Lab’s Experience, presented at the
National Forum on Laboratory Reform, (Toronto: March 23-4, 2004), p. 3. (Subsequently referred
to as the Fearon Presentation.)

43. The Fearon Presentation, p. 3.

44. Ontario Expert Panel on SARS and Infectious Disease Control, For the Publics Health, (Ministry of
Health and Long-Term Care: December 2003) (subsequently referred to as the Walker Interim
Report).
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Toronto quickly became swamped with specimens but it was ill-equipped and
unprepared to deal with the expanded demands of an outbreak like SARS.
Consequently, as Dr. Naylor noted in his report, many of the private hospitals
either by-passed the provincial lab altogether, sending specimens directly to the
National Microbiology Laboratory in Winnipeg, or they handled the testing
themselves, becoming as Dr. Naylor described “the de facto and unfunded referral
centres for Toronto SARS testing.”*

Laboratories are at the heart of our protection against infectious disease. The Chief
Medical Officer of Health, with her independence and professional qualifications,
should have the responsibility to establish and maintain the provincial public health
labs. This includes ensuring that they are properly resourced. Furthermore, there is
a need to ensure that the Central Public Health Lab is connected to and works effec-
tively with the Public Health Division of the Ministry of Health and Long-Term
Care. Many of those interviewed by the Commission remarked that the Central
Public Health Lab tended to operate as a separate silo, rather than an integrated part
of the Public Health Division. One expert noted that during SARS the Public
Health Branch had trouble getting information from the public health laboratory,
even though they were part of the same Ministry. This disconnect caused great
concern for many experts who came forward to help with the Ontario response. As
one of them noted:

The lab was a huge issue . . . What we were really worried about, too, was
the number of cases that were positive on the lab test that were negative
clinically. Were they missing cases and were these going to be the ones
that were transmitting the cases even further, because they were our real
worry, because that’s how we would lose containment, by the asympto-
matic cases ... We had trouble getting access to any of the lab informa-
tion at the Ministry, even though it was the same Ministry.

It is only logical that the Chief Medical Officer of Health should have within her
basket of powers the ability to direct the provincial public health labs as a vital aspect
of public health protection. This direction should not come from an elected official
without medical training or public health expertise.

SARS showed us also that it is essential that one person be in overall charge of our

public health defence against infectious outbreaks. While cooperation and teamwork

45. Naylor Report, p. 33.
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are required in any large endeavor, an effective defence requires that all public health
aspects be under the leadership of one person. Why hive off from the Chief Medical
Officer of Health the responsibility for public health laboratories? Why put that func-
tion under a separate division of the Ministry under different leadership? Essential
links in our public health defence against infectious disease, like the public health
laboratories, should be under the leadership of the Chief Medical Officer of Health,
not an independent bureaucratic entity. SARS showed that this kind of bureaucratic
barrier leads only to problems.

The Walker panel recommended that, in the short term, the Ministry of Health and
Long-Term Care would retain control of the public health labs:

“Short-term: continued management of public health laboratory system,

increasing role of Public Health Division.”6

In the long-term, however, Walker recommended transferring the public health labs
to the proposed Ontario Health Protection and Promotion Agency:

“Long-term: transfer of responsibility for management of the public

health laboratories through coordination with Agency.”*

In respect of the Ontario Health Protection and Promotion Agency, Walker recom-
mended the following role for the Chief Medical Officer of Health, to ensure clear
linkages between the Chief Medical Officer of Health and the Agency:

It is proposed that strategic direction for the Agency be set by the Chief
Medical Officer of Health (CMOH) and day to day operational and
scientific leadership be provided by a Chief Executive Officer. The final
Wialker report also recommended: “. . . that the Chief Medical Officer of
Health be an ex-officio member of the board to ensure a link to the
broader direction and functioning of the Agency.”*®

On June 22, 2004, Minister Smitherman released the three-year public health action

46. Ontario Expert Panel on SARS and Infectious Disease Control, For the Public’s Health: A Plan of
Action, (Ministry of Health and Long-Term Care: April 2004), p. 127. (Subsequently referred to as
the Walker Final Report).

47. The Walker Final Report, p. 127.

48. The Walker Final Report, p. 92.
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plan called “Operation Health Protection.”*® Its purpose is to institute the recom-
mendations in the Commission’s first interim report, and the Walker Report. This
plan indicated that the Ontario Centre for Disease Control (called the Ontario
Health Protection and Promotion Agency) and its new laboratory would begin oper-
ations in the 2006/7 fiscal year. It also called for the Ministry of Health to “under-
take a formal review of the public health laboratory system in [fiscal] 2004/5 to
determine the functional and procedural enhancements required for the system to
provide appropriate tests and perform optimally during outbreaks and non-outbreak

situations.”°

The recommendation that the Chief Medical Officer of Health assume responsibility
tor Ontario’s Public Health Laboratories is intended as a short-term transfer of powers
pending the development of the Ontario Health Protection and Promotion Agency
and the transfer of powers in accordance with the recommendations in the Walker
Report, with which this Commission concurs. Once developed the Agency will be
responsible for the public health laboratory system. The Agency in turn will come
under the direction of the Chief Medical Officer of Health. It only makes sense for the
Chief Medical Officer of Health to have authority over public health laboratories at
this time, pending the development of the Health Protection and Promotion Agency.
Conversely it makes no sense to leave with the Minister the medical power to direct
the public health laboratory as to its operation and the nature and extent of its work.

Recommendation
The Commission therefore recommends that:

* The Minister’s power unders. 79 of the Health Protection and Promotion Act,
to establish and direct public health laboratory centres be transferred from
the Minister to the Chief Medical Officer of Health, until such time as the
establishment of the Ontario Health Protection and Promotion Agency
and the transfer of power over the laboratories in accordance with the
recommendations of the Walker Report.

49. Ministry of Health and Long-Term Care, “Operation Health Protection: An Action Plan to Prevent
Threats to our Health and to Promote a Healthy Ontario” (June 22, 2004). (Subsequently referred
to as Operation Health Protection).

50. Operation Health Protection, Appendix B, p. 5.
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Enforcement Powers

Three separate provisions of the Health Protection and Promotion Act address the issue
of enforcement. These three sections, s. 35, s. 86.1 and s. 102, authorize court action
in the face of noncompliance.

If the powers of the local medical officer of health are assigned concurrently to the
Chief Medical Officer of Health as recommended, the Chief Medical Officer of
Health would have enforcement powers under s. 35 in addition to the enforcement

powers acquired under s. 86.1 following the recent amendment to the Act.

Subsection 102(1) allows the person who made an order or the Chief Medical Officer
of Health, or the Minister, to apply to the Superior Court of Justice for an order

restraining a contravention of the Act. That subsection provides:

102(1) Despite any other remedy or any penalty, the contravention by any
person of an order made under this Act may be restrained by order of a
judge of the Superior Court of Justice upon application without notice by
the person who made the order or by the Chief Medical Officer of
Health or the Minister.

Subsection 102(2) authorizes an application to the Superior Court of Justice for an
order prohibiting the continuation or repetition of the contravention or the carrying

on of any activity specified in the order. That subsection provides:

102(2) Where any provision of this Act or the regulations is contravened,
despite any other remedy or any penalty imposed, the Minister may apply
to a judge of the Superior Court of Justice for an order prohibiting the
continuation or repetition of the contravention or the carrying on of any
activity specified in the order that, in the opinion of the judge, will or will
likely result in the continuation or repetition of the contravention by the
person committing the contravention, and the judge may make the order
and it may be enforced in the same manner as any other order or judg-

ment of the Superior Court of Justice.

More will be said below about the confusing nature of these two parts of this provi-
sion. It makes little sense that the Chief Medical Officer of Health should have the
power to request an order restraining in s. 102(1) but lacks the power to request an
order prohibiting continuation or repetition in s. 102(2). These are operational
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powers, not political oversight powers, and they should be in the hands of the Chief
Medical Ofticer of Health rather than the Minister.

Recommendations>!

The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to transfer the power
in s. 102(2) to the Chief Medical Officer of Health.

» The Health Protection and Promotion Act be amended to remove from s.
102(1) the Minister as a listed person who may exercise that power.

Powers over Inspectors

Another important enforcement power that currently remains with the Minister is
the responsibility for inspectors under the Health Protection and Promotion Act. Section
80(1) sets out the power of the Minister to appoint inspectors.’? Subsection 80(2) sets
out the duty of an inspector and s. 80(3) allows the Minister to set limits on the duty
or authority of inspectors:

(2) An inspector shall make inspections of health units to ascertain the
extent of compliance with this Act and the regulations and the carrying
out of the purpose of this Act.

(3) The Minister in an appointment may limit the duties or the authority
or both of an inspector in such manner as the Minister considers neces-
sary or advisable.

Subsection 80(4) provides that the Minister may require an inspector to act under the

51. These recommendations are directed towards this section if it remains as it is. As discussed in
Chapter 10, Legal Access, the sections need to be clarified and amended in their entirety, and set out
in a clear, comprehensive enforcement section of the Act.

52. Subsection 80(1) provides:

The Minister may appoint in writing one or more employees of the Ministry or other
y app g ploy y
persons as inspectors.
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direction of, or report to, the Minister, the Deputy Minister of Health, the Chief
Medical Officer of Health or other officer in the Ministry.

It seems logical that if the Chief Medical Officer of Health has the responsibility to
ensure compliance with the Health Protection and Promotion Act across the province, she
must also have the complimentary power to appoint and direct the inspectors who
conduct inspections to determine the extent of a health unit’s compliance with the Act.

These are powers of management and enforcement, not powers of political oversight,
and therefore should reside with the Chief Medical Officer of Health, not the Minister.

Recommendation
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to transfer the powers
in s. 80 to the Chief Medical Officer of Health.

Powers to Remain with the Minister of
Health and Long-Term Care

Once these four statutory bundles of power (assessors, public health labs, enforcement
and inspectors) are transferred to the Chief Medical Officer of Health, two important
powers remain with the Minister: the power to investigate by way of inquiry and the
power to take possession of premises for the purposes of temporary isolation.

The power to investigate by way of inquiry is contained in s. 78 of the Health Protection and
Promotion Act. Section 78 provides that the Minister may make investigations respecting
the causes of disease and mortality, and may direct anyone to conduct such an investigation,
exercising the powers of a commission under Part II of the Public Inquiries Act.>3 It is this

53. Part II of the Public Inquiries Act, R.S.0. 1990, c. P. 41, sets out the power of a Commissioner. In
particular, s. 7 allows the Commissioner to compel evidence:

A commission may require any person by summons,
(a) to give evidence on oath or affirmation at an inquiry; or

(b) to produce in evidence at an inquiry such documents and things as the commission may
specify, relevant to the subject-matter of the inquiry and not inadmissible in evidence at the

inquiry under section 11.
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power, reflected in the Commission’s terms of reference and Order in Council, that enables
the work of this Commission. There is no good reason to transfer this power to the Chief
Medical Officer of Health. It is not a power that requires any medical expertise or knowl-
edge about infectious disease. Medical expertise is not required to determine that the public
interest requires an investigation into some matter of public concern involving the health
system. This power belongs with the Minister of Health, an elected official, answerable in
the Legislative Assembly and to the public. For this reason the Commission recommends
no change to the power of the Minister under s. 78 to launch an investigation into the

causes of disease and mortality.

Section 87 of the Health Protection and Promotion Act allows the Minister to comman-
deer any building for use as a temporary isolation facility or as part of a temporary

isolation facility.>* While some have submitted to the Commission that this power be

54. Possession of premises for temporary isolation facility

87(1) The Minister, in the circumstances mentioned in subsection (2), by order may require
the occupier of any premises to deliver possession of all or any specified part of the prem-
ises to the Minister to be used as a temporary isolation facility or as part of a temporary
isolation facility.

Extension

(1.1) An order under subsection (1) shall set out an expiry date for the order that is not more
than 12 months after the day of its making and the Minister may extend the order for a
further period of not more than 12 months.

Grounds for order

(2) The Minister may make an order in writing under subsection (1) where the Chief
Medical Officer of Health certifies to the Minister that,

(a) there exists or there is an immediate risk of an outbreak of a communicable disease
anywhere in Ontario; and

(b) the premises are needed for use as a temporary isolation facility or as part of a
temporary isolation facility in respect of the communicable disease.

Delivery of possession

(3) An order under subsection (1) may require delivery of possession on the date specified in
the order.

Hearing and submissions

(4) The Minister need not hold or afford to any person an opportunity for a hearing or
afford to any person an opportunity to make submissions before making an order under
subsection (1).
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transferred to the Chief Medical Officer of Health, the Commission recommends
that it remain within the authority of the Minister of Health and Long-Term Care.

Order for possession
(5) Where a judge of the Superior Court of Justice is satisfied on evidence upon oath,

(a) that there has been or is an immediate risk of an outbreak of a communicable disease
anywhere in Ontario;

(b) that the premises are needed for use as a temporary isolation facility or as part of a
temporary isolation facility in respect of the communicable disease; and

(c) that the occupier of the premises,

(1) has refused to deliver possession of the premises to the Minister in accordance
with the Minister’s order under subsection (1),

(ii) is not likely to comply with the Minister’s order under subsection (1), or

(iii) cannot be readily identified or located and as a result the Minister’s order under
subsection (1) cannot be carried out promptly,

the judge may issue an order directing the sheriff for the area in which the premises are
located, or any other person whom the judge considers suitable, to put and maintain the
Minister and any persons designated by the Minister in possession of the premises, by force
if necessary.

Execution of order

(6) An order made under this section shall be executed at reasonable times as specified in the
order.

Application without notice

(7) A judge may receive and consider an application for an order under this section without
notice to and in the absence of the owner or the occupier of the premises.

Compensation

(9) The occupier of the premises is entitled to compensation from the Crown in right of
Ontario for the use and occupation of the premises and in the absence of agreement as to
the compensation the Ontario Municipal Board, upon application in accordance with the
rules governing the practice and procedure of that board, shall determine the compensation
in accordance with the Expropriations Act.

Procedure

(10) Except in respect of proceedings before the Ontario Municipal Board in accordance
with subsection (9), the Expropriations Act does not apply to proceedings under this section.
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The power in s. 87 is considerable. It empowers the Minister to commandeer any
building. It differs in nature from purely operational public health powers and reaches
beyond the health care system and those directly affected by disease. It thus requires a
different level of nonmedical accountability than that required for purely medical or
operational powers. Under the current system the Minister is directly accountable for
any exercise of this extraordinary power. On the other hand, the Minister may only
make such an order on the advice of the Chief Medical Officer of Health. The latter
must certify that there exists or there is an immediate risk of an outbreak of a commu-
nicable disease anywhere in Ontario and that the premises are needed for use as a
temporary isolation facility or as part of a temporary isolation facility in respect of the
communicable disease. The current system thus ensures a double level of accountabil-
ity, political and medical, for the exercise of this power.

Recommendation
The Commission therefore recommends that:

* The powersin s. 78 (appointment of inquiry) and in s. 87 (commandeering
buildings for use as temporary isolation facilities) remain as they are, to be
exercised by the Minister of Health and Long-Term Care.

Parallel Independence of Local Medical Officers of Health

The local medical officers of health throughout the province are the backbone of our
protection against infectious disease. They, like the Chief Medical Officer of Health,
require independence from political and bureaucratic pressures in relation to the

prevention and management of infectious disease.

The medical officer of health, as noted earlier, requires a degree of independence
parallel to that enjoyed by the Chief Medical Officer of Health, which was recently
the subject of amendments to the Health Protection and Promotion Act.>> Local

55. Subsection 81(1.3) was recently added to require the Chief Medical Officer of Health to report
annually to the public on the state of public health in Ontario and to authorize them to make any

other reports respecting public health as she considers appropriate. The relevant sections are:

Annual Report
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medical officers of health must have both the duty and the power to speak out
publicly about local public health concerns. These must include the power to bring to
the attention of the public a local board’s failure or refusal to comply with its obliga-
tions under the Act. The local medical officer of health must be able to do so without

tear of reprisal, dismissal, or other adverse employment consequences.

As will be discussed in greater detail in the following chapter, in many municipalities
the local medical officer of health is buried within the municipal governance struc-
ture. Their desire to freely communicate on behalf of those citizens living in their
unit, in relation to health risks, is tempered by their desire to preserve their jobs.
Ironically, one medical officer of health, while supporting greater independence,
noted their inability to voice that opinion publicly:

Interestingly enough, with the announcement related to the independence
of the Chief Medical Officer of Health, a reporter asked wouldn't it make
sense if that was parallel at the community level as well? And of course in
the interests of preserving my job, I actually said I could not comment. So I
think that that sort of instinctively appeals and is understood because I

think the reasons were very well understood why the Chief Medical
Ofticer of Health needed that independence.

There is a strong concern in the medical officer of health community that their ability

to communicate with the public is hampered by their lack of independence and their

(4) The Chief Medical Officer of Health shall, in every year, make a report in writing on the
state of public health in Ontario, and shall deliver the report to the Speaker of the
Legislative Assembly.

Laying before Assembly

(5) The Speaker shall lay the report before the Assembly at the earliest reasonable opportu-
nity.

Minister’s Copy

(6) The Chief Medical Officer of Health shall deliver a copy of the report to the Minister at
least 30 days before delivering it to the Speaker.

Other Reports
(7) The Chief Medical Officer of Health may make any other reports respecting the public

health as he or she considers appropriate, and may present such a report to the public or any
other person he or she considers appropriate.
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struggles within the municipal governance structure. One local medical officer of
health described how hard it is to get the public health message out to the public:

... for many years I insisted on preparing my own annual report and we
printed it and we distributed it through libraries and all the usual venues.
The regional corporation actually at that time never had an annual report
of their own and they heard about this, so they decided to do their own
annual report, I mean apart from their financial statement, which of
course they’ve always had to do, but they decided they needed a glossy
annual report so for awhile I was allowed to have the two middle pages
that related specifically to the health of the residents and over the last
two, three years that has disappeared as well, I gave up fighting for that.

As another medical officer of health described the problem:

. communication and public health risk communication is different
from corporate communication and that is a very difficult concept for
regional corporations to understand, they just feel they own all of the
communication because what it means to them is ensuring that pathways

are in place for re-election.

Yet another medical officer of health described the struggle to communicate with the
public:

I recall one incident where the regional municipality wanted to speak out
on a communicable disease investigation. They [the region] make
unhealthy public health policy decisions all the time and because I'm
embedded in the regional municipality, I can’t speak out, and I think
what youre seeing as well is a disturbing trend of integrating public
health risk communications into the municipal communications. The
problem with that is the latter often serves as a press secretary function to
the regional politicians. And I think you need to give a great deal of
consideration to this one, more generally, with respect to emergencies.
You need to protect the independent voice of the medical officer of
health with respect to public health risk communications, particularly in
the municipal setting, because there are conflicts all the time. This may
be the opportunity to clean it up so that we can speak authoritatively,
locally, on public health risk standards. My hope would be that we would
get the same sort of protection that the Chief Medical Officer of Health
presumably is going to get, maybe even more as a part of the independ-
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ence package that we're expecting in the Fall.

The problem is particularly acute when it may be necessary to speak out against a
health risk created by the municipality itself:

If you subsume the public risk communications machinery in the corpo-
rate communications machinery, then your strong public health messages
may be sanitized or killed because your message may look bad. [What
about] a region who is charged with violations under the Ontario Water
Resources Act, failure to report abnormal test results. As you know, we’re
required to issue boiled water advisories and as such we are also in the
loop with respect to reporting, as is the Ministry of the Environment.
Clearly there would be a conflict of interest in us speaking out, if in fact
there was a problem with reporting to public health, if in fact it under-
mined the defence of the Region with respect to charges under the
Ministry of the Environment. I mean this is just one of many, many
examples, but I think public health risk communication is very, very
important.

It is unacceptable that medical officers of health are restricted in their ability to tell
the public what it has a right to know about health risk. Public health leadership and
risk communication must be the clear domain of the local medical officer of health.
The Health Protection and Promotion Act must authorize them to speak out on behalf
of public health, without fear of adverse employment consequences. They have the
duty, and require the power, to tell the public directly about any health risk. Local
politics and bureaucratic turf wars have no place in the protection of the public’s
health. It is vital to ensure the ability of the medical officer of health to speak out. It is
equally vital, as noted in the following chapter, to protect the local medical officer of
health from the municipal bureaucracy and ensure his or her direct authority for the
administration of staff and public health resources. Both changes are necessary to
ensure the ability of the local medical officer of health to protect the public.

The independence recently given to the Chief Medical Officer of Health by statutory
amendment should now be extended to those responsible locally for our day to day
health protection. As one local medical officer of health said:

I think those of us who are in public health as physicians, really believe in
the ability to improve people’s health, and that’s why we got in the job in
the first place, and that’s why I'm here, because I want to help shape the
system.
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They must have the legal authority and independence.

Recommendation
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to provide for every
local medical officer of health a degree of independence parallel to that of
the Chief Medical Officer of Health. This would include:

* Giving the local medical officers of health the same reporting duties and
authority as the Chief Medical Officer of Health:

* To report every year publicly on the state of public health in the unit.
This report must be provided to the local board of health and the Chief
Medical Officer of Health 30 days prior to it being made public; and

* To make any other reports respecting the public’s health as he or she
considers appropriate, and to present such a report to the public or any
other person, at any time he or she considers appropriate.

* Protecting the independence of the local medical officer of health by
providing that no adverse employment action may be taken against any
medical officer of health in respect of the good faith exercise of those
reporting powers and duties.

A Continued Need for Greater Central Control
over Health Protection

The present system of central accountability and control is impractical and cannot
continue. When a board of health fails in its obligations, the cumbersome enforce-
ment provisions of ss. 82 through 86 are the only recourse for the Chief Medical
Officer of Health. As the Commission observed in the first interim report:

The difficulty is that the assessment and compliance machinery is infi-
nitely complicated, replete with notices, directions, orders, procedures
before the Health Services Appeal and Review Board and the Superior
Court of Justice and appeals therefrom. It more resembles an interna-
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tional peacekeeping operation than it resembles effective machinery to
enforce basic health protection standards across the province.

These powers had to be invoked in the Muskoka-Parry Sound Health Unit debacle,
described below. The process in that case was time consuming and resource intensive.
The Chief Medical Officer of Health, as Ontario’s health protection leader, requires a
simpler process of intervention than the complex process set out in the Health
Protection and Promotion Act. The assurance of a uniform level of health protection
across the province, particularly in relation to infectious diseases, demands that the
Chief Medical Officer of Health have the power to intervene quickly and effectively
whenever necessary to protect the public. Health protection across the province relies
not only on effective boards of health, but also on knowledgeable, effective local
medical officers of health. It is the local medical officers of health who have the
authority to make orders under the Health Protection and Promotion Act, in the inter-
ests of protecting the public’s health. Curiously, although the Chief Medical Officer
of Health is the leader for health protection in the province, she does not have the
same powers as the local medical officers of health. Moreover, she has no ability to

direct persons whose services are engaged by a board of health, short of taking over
the board of health.

The Chief Medical Officer of Health can only exercise direct powers under s. 86 of
the Act, which requires that she determine that “a situation exists anywhere in
Ontario that constitutes or may constitute a risk to the health of any persons.” In such
a case, the Chief Medical Officer of Health may investigate the situation and take any
action, as she considers appropriate, to prevent, eliminate or decrease the risk.
Subsection (2) states that where these criteria are met, she can exercise the powers of
the local medical officer of health or the board of health, or direct the services of a
person whose services are engaged by the board of health. Although this standard of
intervention is not high, it is nonetheless a legal hurdle to intervention. As a legal
hurdle it attracts all the legal issues associated with the intervention of a superior
authority into the affairs of an autonomous local entity.

That is the wrong way to view the collegial relationship between the Chief Medical
Officer of Health and the 36 local medical officers of health scattered throughout the
province. The relationship, although collegial, cannot be entirely equal in an era in
which the rapid communication of deadly disease requires a strong measure of central
accountability and control. The ability of the Chief Medical Officer of Health to
intervene where necessary in a local health unit should be part of a seamless contin-
uum where daily authority is exercised by the local medical officer of health subject to
the direction, whenever necessary, of the authority of the Chief Medical Officer of
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Health. The exercise of central leadership and authority cannot be impeded by this
tormal legal hurdle more appropriate to an era when local autonomy necessarily
trumped central control. The public interest in unified accountability and control
requires that there be no formal legal impediment to the local involvement and lead-
ership of the Chief Medical Officer of Health whenever it is required in the wider

provincial interest.

Ontario is fortunate in its many skilled, experienced and dedicated local medical offi-
cers of health who do a remarkable job delivering services and protecting the public.
But this does not detract from the need for the Chief Medical Officer of Health to be
able to intervene where the local authorities need leadership, assistance, or interven-
tion.

Threats to public health may arise suddenly and without warning, overwhelming the
capacity of a local health unit and local medical officer of health. It is essential in such
cases that central resources and leadership be deployed immediately not only to assist

the local unit but also to guard against the spread of disease to the rest of the province.

If a West Nile problem or a future SARS or some other hazard cannot be easily
contained because the situation overwhelms the resources of the local health unit,
they should be able to count on the Chief Medical Officer of Health to do what is
necessary, whether that be deploying resources from other health units or the

province.

For this reason alone, the Chief Medical Officer of Health requires the ability to step
in immediately without the hurdle of s. 86, described above.

The problem with the present lines of authority between the Chief Medical Officer
of Health and the local health units is that they harken from a pre-SARS era when it
seemed fine for municipalities to run the show as independent legal entities. SARS
showed that public health is a provincial concern, not just a local concern. Infectious
diseases do not respect the geographic boundaries of Ontario’s local health units. As
noted so often, an infectious disease outbreak in one health unit could bring the
whole province to its knees within days. Local autonomy has many advantages, but
not when it comes to infectious disease problems that threaten the larger Ontario
public interest.

The recommendation, for concurrent Chief Medical Officer of Health and medical
officer of health powers, exercised locally by the medical officer of health subject to
the ultimate central direction of the Chief Medical Officer of Health, does not mean
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that the local medical officers of health lose their duties and obligations under the Act
or their local leadership and authority. They are still in charge at the local level, better
protected against local bureaucratic and political interference, and subject only to the
central leadership and direction of the politically independent Chief Medical Officer
of Health.

Nor does the recommendation mean that local medical officers of health would lose
their ability to address their community needs. It does not mean a cookie cutter
approach to public health across the province. The public health challenges faced in a
major urban center such as Toronto are not identical to those faced in a small north-
ern community such as Dryden, and neither of those are identical to those faced by a
border community such as Niagara Falls. In critical aspects such as infection control,
surveillance, and management, as well as emergency preparedness, one would expect
that the Chief Medical Officer of Health would lead strongly in setting clear stan-
dards that must be met in each health unit. This is vital to ensuring a seamless level of
protection against infectious disease across the province. In other activities, however,
like those unique to a particular community, the expectation is that the local medical
officer of health would have wide discretion in programme planning and delivery of
services. Requiring that mandatory standards be met and giving the Chief Medical
Officer of Health a strong central role, do not mean that all health units’ programmes
must be carbon copies of each other. Nor does it mean that the local medical officer of
health would lose the ability to tailor the programmes to the particular region. The
recommendation is not to remove their current powers or independence, but simply
to give the Chief Medical Officer of Health concurrent power to reinforce central

leadership and control when needed.
One local medical officer of health expressed this concern:

I think the principle that you want to set up a framework whereby the
Chief Medical Officer of Health can exercise authority at the local level
when needed is a good principle. I think that you are right that that exer-
cise is more likely to happen on issues of communicable disease control
than it is in other areas. I am just wondering what the best way to do that
is. I guess the local MOH is almost always going to be closer to the situ-
ation and in a better position by virtue of having information and having
worked with it probably for a little while before the issue comes up of
whether the Chief Medical Officer of Health should step in.

I would almost rather see the presumption being that there is local auton-
omy with a mechanism for override rather than delegation with the
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option of taking the authority back and there may be some legal differ-
ences in those two ways of structuring it. I think the default should be
that the person on the scene in the first instance has the responsibility for
making decisions.

This thoughtful concern is met by the practical reality that no Chief Medical Officer
of Health fulfilling his or her overall provincial responsibilities will have the time, the
inclination or the resources to tinker inappropriately with local decisions. Under the
present system, whatever its future, local autonomy is required on a day to day basis
because you simply cannot run the whole province from Toronto. Day to day manage-
ment of health protection will devolve necessarily on the local medical officer of
health subject to central leadership and direction by the Chief Medical Officer of

Health, without legal hurdles, when it seems reasonable.

Under this recommendation it would be business as usual. The local medical officer of
health under the present practice runs public health locally but consults with the
Chief Medical Officer of Health when particularly sensitive issues arise on which the
local medical officer of health wants advice and support from the Chief Medical
Officer of Health. This recommendation retains the initial presumption of local
control. There is no proposed increase in actual power for the Chief Medical Officer
of Health who already has the power of intervention in s. 86, described above. This
recommendation simply removes the legalistic baggage potentially attracted by s. 86
and makes the central leadership of the Chief Medical Officer of Health more direct.

Others have raised the concern that transferring the powers to the Chief Medical
Officer of Health creates the potential for abuse of these powers by the Chief Medical
Officer of Health. While they do not raise this concern about the current Chief
Medical Officer of Health, they worry about the use of this power in the hands of an
unknown successor.

As noted above and discussed in greater detail below, the independence of the Chief
Medical Officer of Health, as well as the greater independence of the local medical
officer of health, combined with the ability and security to speak out publicly, would
act as a deterrent against any inappropriate use of the powers of the Chief Medical

Ofticer of Health.
One local medical officer of health expressed the concern that problems will arise not

necessarily when the Chief Medical Officer of Health decides she needs to intervene,

but when members of the public or others in the community seek to use her authority
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to undermine or challenge the independence and authority of the local medical offi-

cer of health:

I guess a good situation would be one in which the Chief Medical
Officer of Health found it relatively easy to step in where needed at their
discretion, but the people whom the local medical officer of health is
dealing on a day to day basis would not find it easy to appeal as it were
over the head of the local MOH. You do not want to give the people that
we have to work with on a regular basis the idea that if they do not like
the MOH’s decision, they can just bump it up a level.

.. .1s it possible if you do not want to have criteria that would set bound-
aries, is it possible to indicate a level of concern so that it makes it clear
that it is not a day to day avenue that is open to people, some language
around extraordinary circumstances or posing a risk to the health of the
population. I do not know what would work but a little bit of guidance to
people trying to interpret the legislation.

The Chief Medical Officer of Health must ensure that it is clear to everyone, through
policy and practice, that her authority and intervention is not available to those who
seek to use it simply to second guess an unpopular decision of the local medical offi-
cer of health. As recommended above, the strengthened independence of the local
medical officer of health recommended below by the Commission will provide an

effective safeguard against any inappropriate use of the powers of the Chief Medical
Officer of Health.

The Commission proposes a system of dispersed central authority whereby the local
medical officer of health exercises in ordinary times local authority concurrent with
that of the Chief Medical Officer of Health. Local autonomy of the local medical
officer of health is the ordinary position. Local autonomy is secured by the newly
recommended independence of the local medical officer of health from bureaucratic
interference or political pressure. Local autonomy is fortified by the newly recom-
mended duty and power of the local medical officer of health to speak out publicly in
respect of health risks. The local autonomy of the medical officer of health is subject
only to the central leadership and ultimate direction by the Chief Medical Officer of
Health that is required to ensure a uniformly strong level of protection across the 36

separate local health units, particularly in relation to infectious disease.
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Recommendations
The Commission therefore recommends that:

* The powers now assigned by law to the medical officer of health are

assigned concurrently to the Chief Medical Officer of Health.

* These concurrent powers shall be exercised by the medical officer of health
in the local region, subject to the direction of the Chief Medical Officer of
Health.

Public Health Emergency Preparedness and Response

SARS showed us also that it is essential that one person be in overall charge of our
public health defence against infectious outbreaks. While cooperation and teamwork
are required in any large endeavor, effective defence against infectious disease requires
that all public health aspects of that defence be under the leadership of one person.

Since SARS, emergency committees have proliferated and multiplied within the
government and particularly within the Ministry of Health and Long-Term Care.
Within the Ministry of Health and Long-Term Care, the Health Emergency
Management Committee plans for emergencies, the Ontario Health Pandemic
Influenza Plan Steering Committee plans for pandemic influenza emergencies, the
Emergency Management Unit manages emergencies, and the Executive Emergency
Management Committee makes executive decisions. There are also additional layers
of committees at the centre of government.

Strangely, the Chief Medical Officer of Health is in charge of none of these commit-

tees which are central to Ontario’s defence against public health emergencies.

A case in point is the Emergency Management Unit, established in December 2003,
to oversee all the Ministry’s emergency management activities. Under the leadership
of a dedicated long-time official in the Ministry of Health and Long-Term Care, the
Unit plays a central role in many crucial public health emergency planning activities:

* It is the lead for pandemic influenza planning, including overseeing the
steering committee it established to oversee the development of the

health pandemic flu plan.
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* It is developing a smallpox emergency response plan.
* It is developing a radiation health response plan.

* It is working on the health component of the Foreign Animal Disease
Plan.

The Unit’s extensive activities have necessitated the development of draft Terms of

Reference for a Scientific Advisory Team to:
Provide advice to EMU based on evidence and best practices on medical/
scientific aspects of health emergency planning and response, including
but not limited to:

* Personal protection for health care workers;

* Medical response to and treatment of chemical, radiological and
nuclear agents;

* Patient triage treatment and transport priorities;

* Needs analysis for pharmaceutical and other antidotes;

* Interaction and integration among health care providers; and
* Educational and research initiatives.

Review and provide input into relevant policies, standards and guidelines
as directed by EMU.

Upon request, act as a Scientific Response Team to be convened to
support the Ministry’s health emergency response (specific membership
to reflect the needs of the emergency).

Provide scientific advice specific to health emergency threats upon

request of the Director.%®

56. Ministry of Health and Long-Term Care, Emergency Management Unit, “Update on EMU
Reference Groups,” February 21, 2005.
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For expertise on infectious disease, the Unit is also developing a relationship with the
Provincial Infectious Diseases Advisory Committee (PIDAC) that may require a
memorandum of understanding. A recent summary of the EMU’s activities related to

PIDAC said:

* Expertise on new and emerging infectious diseases is provided by

PIDAC.

[EMU] Scientific Advisor and Director, EMU members of PIDAC.

* Work under way to develop a memorandum of understanding regard-

ing mutual expectations in an emergency.

* Requests for specific advice on infectious diseases provided on an ad
hoc basis, e.g., consolidation of SARS directives, confirmation of basic

personal protective equipment in response to an infectious disease.5”

The Unit’s web site is also the primary vehicle for public risk communication on
significant public health issues. The portion of the web site aimed at the general
public contains information on avian flu, influenza pandemic and health advisories.
The portion of the web site intended for health care professionals contains technical
information on pandemic influenza, avian flu, including screening tools, infection
control standards, and important health notices.

The March 1, 2005, organizational chart of the Ministry of Health and Long-Term
Care shows the Emergency Management Unit as a separate entity, with an apparent
reporting relationship to the Associate Deputy Minister. There is no reporting link
from the Emergency Management Unit to the Chief Medical Officer of Health.>

This is clearly a unit that should be under the direct authority of the Chief Medical
Officer of Health. Nothing could be more central to the mandate of that office in
protecting Ontarians from deadly infection. It makes no sense to hive off from the
Chief Medical Officer of Health the responsibility for public health planning for
smallpox and pandemic influenza. It makes no sense to put the responsibility for
smallpox and pandemic influenza planning under a separate division of the Ministry.

Public health emergency planning requires the leadership of the Chief Medical

57. Ibid.
58. See Appendix G to this Report.
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Officer of Health, not an independent bureaucratic entity. SARS showed that this
kind of bureaucratic barrier leads only to problems.

A recent “Important Health Notice” from the Ministry of Health in respect of avian
flu was distributed on the Unit’s web site and was co-signed by the Associate Chief
Medical Officer of Health and the head of the Emergency Management Unit, an
official with no medical qualifications and no reporting relationship to the Chief
Medical Officer of Health. To those familiar with the confusion during SARS arising
from the split responsibility between the Commissioner of Emergency Management
and the Chief Medical Officer of Health, this arrangement produces a shock of

recognition.

Dr. Basrur explained to the Justice Policy Committee the problem during SARS of
this very kind of arrangement:

... there were a multitude of directives issued under the authority of the
two commissioners — the Commissioner of Emergency Management and
the Commissioner of Public Health — and many comments back that
people were unsure who was in charge because there were two signato-
ries; there were always two people who had to be consulted.”

In the event of a provincial pandemic influenza emergency, can we expect three signa-
tures, the Commissioner of Public Safety and Security, the head of the Ministry of
Health and Long-Term Care’s Emergency Management Unit, and the Chief
Medical Officer of Health, two of whom are not medically trained? To ask the ques-
tion is to demonstrate that the Ministry’s present organization of emergency respon-
sibility needs amendment to put the Chief Medical Officer of Health clearly in
charge.

Another big problem during SARS that resulted from too many people managing the
same problem was the multiplicity of information requests. The Commission repeat-
edly heard from SARS front line workers that much of their time was spent respond-
ing to multiple requests from various parts of the government, particularly within the
Ministry of Health and Long-Term Care. As one Ministry employee who worked at
the epi-unit told the Commission:

59. Ontario, Legislative Assembly, Standing Committee on Justice Policy (subsequently referred to as
the Justice Policy Committee), Official Report of Debates (Hansard), Public Hearings, August 18,
2004, p. 142.
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Compounding that as we went on, the demand for data and data analysis
just became enormous. You know, the mailing list got to be this
humungous monster. Everybody wanted the data. Everybody wanted

certain charts developed.

As the demands for information grew, people started duplicating work. The insatiable
requests for information cascaded down to the front line workers and local medical
officers of health and their staff, significantly contributing to their frustration and
fatigue. It is important to guard against the creation of multiple responding agencies
and committees, which can, by their very multiple existence, create barriers to effec-
tive emergency response. Should another infectious disease emergency hit the
province, we are at risk, under the current emergency system within the Ministry of
Health and Long-Term Care, of repeating the very problems that arose during
SARS, with multiple separate groups demanding case information and feeling enti-

tled to it by nature of their emergency response mandate.

This is not to say that the Chief Medical Officer of Health or the local medical offi-
cers of health would work in isolation or be responsible for each and every detail of
public health emergencies. That is an impossible responsibility. Much of the planning
for future emergencies involves the creation of partnerships and working groups.
While it is essential to have partnerships and working groups in place prior to an
outbreak there still needs to be a single leader, identifiable both internally and exter-

nally. As one expert from outside Ontario who worked at the provincial level during

SARS described the problem;

Outbreak management 101 would never set up the situation for some-
thing like this where you do not have a single person defined as being
overall responsible. That does not mean that the person works alone in
isolation and would report to someone with legislative powers to do
certain things but you do not do something as confusing as this with two
leaders ...

SARS caught Ontario’s public health system unprepared. Unified preparedness and
planning is a vital piece of armour in our protection against infectious disease. It must
be a priority not only for the Public Health Division but also for every local health
unit.

More will be said about this and the important issue of who is in charge, in the chap-

ter on Emergency Legislation. Public health emergency planning is addressed here, in

the context of Chief Medical Officer of Health leadership, as an area of the Ministry
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of Health and Long-Term Care that must be put under the direction and control of
the Chief Medical Officer of Health.

Key members of the SARS Scientific Advisory Committee suggest that it is impor-
tant for the EMU, the Ministry’s operational response to a public health emergency
and its lead in preparedness planning and implementation and management, to report
directly to the Chief Medical Officer of Health. They recommend:

If the Chief Medical Officer of Health is the incident commander during
a health emergency, it follows therefore that all other health sectors are
accountable to the Chief Medical Officer of Health. This was the prem-
ise during the SARS outbreak and worked to the extent that proper
command and control structures were exercised, and now the Emergency
Management Unit of the Ministry of Health and Long-Term Care is the
coordinating structure by which provincial health care providers and
organizations would report to the Chief Medical Officer of Health
during an emergency and this should recognized in legislation. During
the SARS outbreak there was duplication of information and efforts
from within the MOHLTC. One central Emergency Management Unit
reporting to the Chief Medical Officer of Health will avoid duplication

and confusion.
The Commission endorses their recommendation.

Public health emergency preparedness and planning implementation must be the
responsibility of the medical officer of health not only at the provincial level but also
at the local level. It is not enough to ensure that the central provincial machinery is
prepared. The local machinery in each part of the province must be equally prepared.
Local preparation is essential not only to ensure a consistent province-wide response
in each locality, but also because some public health emergencies will be local in

nature without any immediate province-wide implications.

As one local medical officer of health noted, there must also be clarity around the
leadership role of the local medical officer of health in respect of local health emer-

gencies, and when responding to a provincial health emergency, in partnership with

the Chief Medical Officer of Health:

We have not talked at all about health emergencies and who is in charge
and what is a health emergency and in fact what is the role of the MOH
at the local level with respect to health emergencies if at all and does
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there need to be a corresponding bulking up of the mandatory health
programmes and services and guidelines under that with respect to health
emergencies ... But I guess why I am asking this question is I meet with
and chair a health emergency preparedness kind of committee that
involves the hospitals, long-term care and so forth ... I pulled this
together because nothing is happening locally and I was shocked to learn
that despite there being a health emergency management unit created in
the Ministry of Health, it has given hospitals, long-term care, and so
forth no direction whatsoever to have emergency plans. So, to the extent
there are other actors that need to be involved in responding to a local
health emergency that does not require a provincial response for example,
how does that happen, and what powers and duties can be brought to
bear to deal with that situation.

In addition to preparedness and planning, the Chief Medical Officer of Health and
the local medical officers of health must have the lead role in public health emergency
mitigation, management, recovery, coordination and risk communication. Above all,
there must be clarity around roles and responsibilities.

As Dr. Bonnie Henry, former associate Medical Officer of Health for Toronto, noted
in her testimony before the Justice Policy Committee, there is currently little clarity
around roles and responsibilities:

A few other little things that came out: we have conflicting legislation
right now about who has to do what in an emergency. I think that
needs to be either umbrella legislation through EMA or we need to
look at the Emergency Management Act, the Public Hospitals Act and
the HPPA separately to rectify some of the conflicting legislative

pieces.?

Dr. Henry stressed the importance of local public health leadership in a public health

emergency:

One of the things we need to remember is that all the actual physical,
hands-on management of emergencies happens at the local level. So
while we absolutely need to have the authority and decision-making

60. Justice Policy Committee, Public Hearings, August 18, 2004, p. 148.
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and a command-and-control structure at the provincial level-and I
absolutely agree with that-the authority then needs to go to the local
people to do what they need to do within their own local jurisdictions,
because we know the quirks of our own jurisdictions. Some of the prob-
lems we’ve run into, for example, are that under the Public Hospitals
Act, hospitals are not necessarily required to be involved with their
local emergency response organizations. That needs to be changed.
There’s nothing that requires them to be involved at the local level; they

report to the province. That, I think, is an issue we have been trying to
deal with.6!

There is currently nothing in the Health Protection and Promotion Act that requires the
local medical officer of health to be responsible for public health emergency prepared-
ness, management and recovery or for public health risk communication. While there
are scattered references to outbreak planning, emergency planning and risk communi-
cation in the Mandatory Guidelines, they are general in nature and do not make it
clear what must be done and by whom.®? None of these references put the local
medical officer of health in charge at the local level during a public health emergency
or in charge of public health risk communication.

One local medical officer of health described the need for reform as follows:

If you had a mandatory programme or standard so that every health unit
shall work out a health emergency plan, a public health emergency plan,
and that part of your function is, in the event of a public health emer-
gency, public communication or risk assessment. I think that you have to
do it in two places. I think that you have to deal withs. 5(1) and's. 7 ...
because if you do that then it gives you the authority, it helps you get
money from the municipalities. I would also go a step further with
respect to public health risk communications, I would also strengthen s.

61. Ibid, p. 148.

62. For example, s 2.0 of the Mandatory Guidelines says that services provided by the board of health
are expected to be planned and delivered by staff with the required technical/professional skills
including skills in risk communication (one of many skills identified). Section 5.0 requires the board
of health to have an outbreak response plan, and s. 6.0 requires the board to ensure input to hospital
infection control programmes in health units and nursing homes and homes for the aged on their
outbreak contingency plan. However, nothing in the mandatory guidelines puts the local medical
officer of health squarely in charge of health emergency planning, preparedness, mitigation, manage-
ment, coordination, recovery or risk communication.
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67 so that there are explicit powers for the MOH to speak out with
respect to health emergencies. You and I would agree that that may be
covered under s. 67(1) but the people that you need to get to are the
municipalities. You need to have some tools at hand to force them to pay
for programmes and the way you do that is by declaring something
mandatory. And when you do that, not only does the board of health
and an obligated municipality have to provide and pay for it, but also it
legitimizes the province providing the funding. So that is one of the
advantages of naming those two areas in s. 5 and perhaps providing
standards under s. 7. But I would also beef up in general the communi-
cations page under s. 67 and I think that there are enough other tools in
the Act to allow us to get the job done, notably s. 13, s. 14 and infectious
disease s. 22.

Another medical officer of health added:

I think the standards would have to be very prescriptive as to the
elements of the emergency response plan, and they should be tested on
an annual basis. I think there should be support in the Public Health
Division to ensure that the quality of the plan across the province is

acceptable and that we have people to liaise with.

The Health Protection and Promotion Act must be amended to include local public
health emergency planning, preparedness, mitigation, management, recovery,
coordination and risk communication as a responsibility of the local medical
officer of health. A number of submissions to the Commission have recom-
mended:

Amend section 5 of the Health Protection and Promotion Act to include
“public health emergency preparedness, management and recovery and
public health risk communication.”

Similarly, the Health Protection and Promotion Act must clearly state that at the provin-
cial level, the Chief Medical Officer of Health is in charge of public health emergency
planning, preparedness, mitigation, management, recovery, coordination and risk
communication.

Subsection 6.2(1) of the Emergency Management Act requires that each municipality,
minister of the Crown and designated agency, board, commission and other branch of
government submit a copy of their plan to the Chief, Emergency Management
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Ontario, and must ensure that they have the most current plan.%® The Health Protection
and Promotion Act should be amended in a parallel manner so as to require that local
medical officers of health and local boards of health submit a copy of their emergency plan
to the Chief Medical Officer of Health and ensure that she has the most recent copy.

Dr. Bonnie Henry, described to the Justice Policy Committee the need for better inte-
gration at the local level and between the various health units:

I think one of the really key things we need to work on is integration of
emergency management programmes at the local level. Right now, every-
body is required to have an emergency management program. Health is
involved to varying extents in different places but it is not a major player
at the local level. As well, we need to integrate with our neighbours. Our
emergency management organization has a very different structure than
does Peel, for example, but we share a lot of common borders and a lot of
common issues, and how we do things is quite different.®

As Dr. Henry also said:

I think the whole issue of hospitals and other parts of the health care
organization being part of our critical infrastructure is something that’s
not well understood by people in the emergency side of the world — the
people who look after critical infrastructure even at the city level.
Hospitals are a provincial entity. Do they fit into us, or is the province
looking after them? Who's going to make sure they get the power back
on soon? Who’s going to make sure they get the trucks to fill their gener-
ators so the patients don’t suffer?®®

The local medical officer of health must ensure that hospitals, long-term care facili-

ties, nursing homes, outreach programmes, shelters, correctional institutions, and

63. Subsection 6.2(1) provides:

Every municipality, minister of the Crown and designated agency, board, commission and
other branch of government shall submit a copy of their emergency plans and of any revi-
sions to their emergency plans to the Chief, Emergency Management Ontario, and shall
ensure that the Chief, Emergency Management Ontario has, at any time, the most current

version of their emergency plans. 2002, c. 14, s. 10.

64. Justice Policy Committee, Public Hearings, August 18, 2004, p. 149.
65. Ibid.
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other organizations and institutions that would be involved in, or affected by a public
health emergency, have their own emergency plans fully integrated with the public

health emergency plan, all under the overall policy direction of the Chief Medical
Ofticer of Health.

With this additional responsibility must come additional resources to ensure that the
local medical officer of health and the Chief Medical Officer of Health can actually
tulfill these expanded duties. To do otherwise would be to create an unacceptable risk.

Recommendations
The Commission therefore recommends that:

* Public health emergency planning, preparedness, mitigation, management,
recovery, coordination and public health risk communication at the provin-
cial level be put under the direct authority of the Chief Medical Officer of
Health under the Health Protection and Promotion Act.

* Public health emergency planning, preparedness, mitigation, management,
recovery, coordination and public health risk communication under the
direction of the local medical officer of health be added to the list of manda-

tory public health programmes and services required by s. 5 of the Health

Protection and Promotion Act.%

66. Section 5 provides:
Mandatory health programs and services

5. Every board of health shall superintend, provide or ensure the provision of health

programs and services in the following areas:

1. Community sanitation, to ensure the maintenance of sanitary conditions and the

prevention or elimination of health hazards.

2. Control of infectious diseases and reportable diseases, including provision of immu-

nization services to children and adults.

3. Health promotion, health protection and disease and injury prevention, including the
prevention and control of cardiovascular disease, cancer, AIDS and other diseases.

4. Family health, including,
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* The Emergency Management Unit of the Ministry of Health and Long-
Term Care be moved to the Public Health Division with its Director report-
ing directly to the Chief Medical Officer of Health.

* The Health Protection and Promotion Act be amended to require that each
local board of health and each medical officer of health provide to the Chief
Medical Officer of Health a copy of their general public health emergency
plan and any incident specific plans and ensure that the Chief Medical
Officer of Health has, at any time, the most current version of those plans.

Protection from Personal Liability

The Health Protection and Promotion Act®’ now protects from personal liability for
damages a limited class of people who act in good faith in the intended execution of
their duties under the statute. These people include board of health members, medical
officers of health and associate medical officers of health, and public health inspec-
tors. Section 95 provides:

No action or other proceeding for damages or otherwise shall be insti-

1. counselling services,
ii. family planning services,

iii. health services to infants, pregnant women in high risk health categories and the

elderly,
iv. preschool and school health services, including dental services,
v. screening programs to reduce the morbidity and mortality of disease,
vi. tobacco use prevention programs, and
vii. nutrition services.
4.1 Collection and analysis of epidemiological data.
4.2 Such additional health programs and services as are prescribed by the regulations.

5. Home care services that are insured services under the Hea/th Insurance Act, including
services to the acutely ill and the chronically ill.

67. Section 95(1).
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tuted against a member of a board of health, a medical officer of health,
an associate medical officer of health of a board of health, an acting
medical officer of health of a board of health or a public health inspector
for any act done in good faith in the execution or the intended execution
of any duty or power under this Act or for any alleged neglect or default
in the execution in good faith of any such duty or power.

Although these individuals are personally protected from being sued, anyone
damaged by their negligence still has the right to sue the board of health itself.®8 The
provision thus protects a limited number of public health workers personally while it
preserves the rights of anyone allegedly damaged by their actions.

The provision is cast too narrowly. By protecting public health officials like the
medical officers of health and withholding protection from others like public health
nurses, it withholds protection from those who may need it most. It also excludes the

Chief Medical Officer of Health.

Section 95 of the Health Protection and Promotion Act should be amended to extend its
protection to everyone employed by or providing services to a public health board or
the provincial Public Health Division, everyone from the Chief Medical Officer of
Health, to its expert advisors, to public health employees in the field.

This amendment will ensure that public health workers are adequately protected
against personal liability for damages while preserving the right of anyone allegedly

damaged to sue the worker’s employer.

Recommendation
The Commission therefore recommends that:

* Section 95 of the Health Protection and Promotion Act should be amended to
extend its protection to everyone employed by or providing services to a
public health board or the provincial Public Health Division, everyone from
the Chief Medical Officer of Health, to its expert advisors, to public health

employees in the field.

68. Section 95(3).
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Conclusion

To avoid the problems that arose during SARS and to increase our protection against
infectious disease, it is necessary to increase the independence of the Chief Medical
Officer of Health and the local medical officers of health and consolidate public
health leadership in the hands of the Chief Medical Officer of Health.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to transfer the powers
in ss. 82 through 85 (power over assessors) to the Chief Medical Officer of
Health.

* The Minister’s power under s. 79 of the Health Protection and Promotion Act,
to establish and direct public health laboratory centres be transferred from
the Minister to the Chief Medical Officer of Health, until such time as the
establishment of the Ontario Health Protection and Promotion Agency
and the transfer of power over the laboratories in accordance with the
recommendations of the Walker Report.

* The Health Protection and Promotion Act be amended to transfer the power
in s. 102(2) (enforcement powers) to the Chief Medical Officer of Health.

» The Health Protection and Promotion Act be amended to remove from s.
102(1) the Minister as a listed person who may exercise that power.

* The Health Protection and Promotion Act be amended to transfer the powers
in s. 80 (power over inspectors) to the Chief Medical Officer of Health.

* The powers in s. 78 (appointment of inquiry) and in s. 87 (commandeering
buildings for use as temporary isolation facilities) remain as they are, to be

exercised by the Minister of Health and Long-Term Care.

* The Health Protection and Promotion Act be amended to provide for every
local medical officer of health a degree of independence parallel to that of
the Chief Medical Officer of Health. This would include:
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> Giving the local medical officers of health the same reporting duties and
authority as the Chief Medical Officer of Health:

m  To report every year publicly on the state of public health in the unit.
This report must be provided to the local board of health and the
Chief Medical Officer of Health 30 days prior to it being made
public; and

= To make any other reports respecting the public’s health as he or she
considers appropriate, and to present such a report to the public or
any other person, at any time he or she considers appropriate.

> Protecting the independence of the local medical officer of health by
providing that no adverse employment action may be taken against any
medical officer of health in respect of the good faith exercise of those
reporting powers and duties.

* The powers now assigned by law to the medical officer of health are

assigned concurrently to the Chief Medical Officer of Health.

* These concurrent powers shall be exercised by the medical officer of health
in the local region, subject to the direction of the Chief Medical Officer of
Health.

* Public health emergency planning, preparedness, mitigation, management,
recovery, coordination and public health risk communication at the provin-
cial level be put under the direct authority of the Chief Medical Officer of
Health under the Health Protection and Promotion Act.

* Public health emergency planning, preparedness, mitigation, management,
recovery, coordination and public health risk communication under the
direction of the local medical officer of health be added to the list of manda-
tory public health programmes and services required by s. 5 of the Health
Protection and Promotion Act.

* The Emergency Management Unit of the Ministry of Health and Long-
Term Care be moved to the Public Health Division with its Director report-
ing directly to the Chief Medical Officer of Health.

» The Health Protection and Promotion Act be amended to require that each
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local board of health and each medical officer of health provide to the Chief
Medical Officer of Health a copy of their general public health emergency

plan and any incident specific plans and ensure that the Chief Medical
Officer of Health has, at any time, the most current version of those plans.

Section 95 (protection from personal liability) of the Health Protection and
Promotion Act should be amended to extend its protection to everyone
employed by or providing services to a public health board or the provincial
Public Health Division, everyone from the Chief Medical Officer of
Health, to its expert advisors, to public health employees in the field.
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2. Local Governance

Introduction

Ontario’s 36 local health units are the front line of protection against infectious
disease. That chain of protection is only as strong as its weakest link. Some health
units are well governed, some poorly. Because viruses respect no boundaries, it is little
comfort that some are well governed. It takes only one dysfunctional health unit out
of 36 to incubate an epidemic that brings the province to its knees within weeks.

These weak links often result from the system of two governments, provincial and
municipal, being involved in the operation of local health units.

Problems caused by split provincial-municipal governance run deep in our public
health system. So many members of the public health community have expressed
frustration, and have presented evidence of dysfunctionality in the present arrange-
ment, that something must be said about it in this interim report.

Dr. Sheela Basrur, Ontario’s Chief Medical Officer of Health, appointed after SARS,
has initiated measures to address these problems. Only time will tell whether this
tresh leadership, together with the measures recommended in this report, can fix the

deep systemic problems caused by split governance.

It is only fair that those Ontarians who live in health units with good governance have
the opportunity to see whether the present system can be fixed within a reasonable
time frame.

But there is too much at stake to let the present problems continue indefinitely. The
cost of waiting will be the risk of disease and deaths, so a clear decision point is
required. The government must decide whether to continue the present system of
split governance, or to upload public health funding and control 100 per cent from the
municipalities to the province. That decision needs to be made by the end of 2007,
the deadline having been chosen for reasons noted below.
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The public health community is deeply divided into those who think the present

system of split governance is satisfactory, or at least salvagable, and those convinced by

their experience that 100 per cent uploading of funding and control to the province

is now the only solution. It will take time to resolve that debate. There is a strong

consensus that immediate steps are necessary to strengthen the present system, what-

ever future direction it might take.

This chapter will:

Expand on the problems, described in the Commission’s first interim report,®’

of split provincial-municipal governance;
plitp palg ;

Canvass the arguments for retaining the present system and the arguments for
100 per cent provincial control and funding;

Note the need for a clear decision on this issue by the end of the year 2007; and

Note the initiatives undertaken under the fresh leadership of the new Chief
Medical Officer of Health to improve the present system.

Pending that decision, five measures are urgently required to improve the existing

governance system:

69. The Commission’s first interim report. See in particular Chapter 10 “The Public Health Ping-Pong
Game,” Chapter 11 “One Local Funding Problem,” Chapter 12 “The Municipalities’ Funding
Dilemma,” Chapter 13 “One Local Story: Parry Sound,” and Chapter 16 “Greater Priority for

Infectious Disease Control.”

1. Protect the local medical officer of health from bureaucratic encroachment;
. Require by law the regular monitoring and auditing of local health units;

. Change the public health programme guidelines to legally enforceable stan-

dards;

. Increase provincial representation on local boards of health and set qualifica-

tions for board membership; and

. Introduce a package of governance standards for local boards of health.
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Much of the attention since SARS has been directed towards the provincial level, the
Public Health Division of the Ministry of Health and the office of the Chief Medical
Officer of Health. While the work and reform that is occurring at the provincial level
is vital, it must always be remembered that the first line of defence against disease is in
the hands of local health units and medical officers of health. It was they who strug-
gled against SARS in the front lines. It was they who were hampered by the deficien-
cies in public health resources and infrastructure. As one medical officer of health told
the Commission:

I'm worried that the public health system at municipal level may not be
reformed to extent it should be; I think it’s being lost in the shuffle. The
primary focus for change and reform seems to be at the provincial level.

The backbone of the public health system is the local boards of health
and they are not getting the proper focus or attention.

One thing though is clear: The underlying problems must be fixed or the current
system of governance must be radically reorganized. The current state of affairs is
unacceptable and cannot continue. Great strides to improve the present system are
being taken under the leadership of Dr. Sheela Basrur, appointed since SARS. The
first question is whether the province will provide the necessary resourcesavailable to
effect the major changes now planned. The second question is whether local bureau-
cratic and political resistance will prove too strong. If the province cannot dedicate
enough resources and leadership to make the present system work and if the current
problems cannot be fixed within the existing system, drastic reorganization is
required. Although there may be intermediate solutions, the only solution seriously
advanced as an alternative to the present system is to upload the funding and control
of public health 100 per cent to the province and to get municipalities out of the
public health business.

It would be premature to make such a recommendation, however, without providing

some time to see if the system can be fixed within the present framework of governance.

That is why the Commission recommends that the province at the conclusion of the

year 2007, which is after the pending public health capacity review,’® decide whether

70. The Public Health Capacity Review Committee will present interim recommendations to the
Ministry of Health and Long-Term Care in June of 2005 and a final report in December 2005. The
time for the implementation of its recommendations under Operation Health Protection, is one year
from then, the end of 2006. The end of 2007 gives enough time to see whether the reforms are work-
ing and to decide whether or not to upload public health 100 per cent to the province.

73



Second Interim Report 4 SARS and Public Health Legislation
2. Local Governance

the present system can be fixed with a reasonable outlay of resources or whether
control of public health should be uploaded 100 per cent to the province. This will
require an amendment to the “Operation Health Protection” plan to include a firm

decision point to upload completely or to leave the present system in place.

The burden of persuasion is on those who want to preserve the present system of split
provincial-municipal governance. A clear timeline for that decision is required.

A decision to upload 100 per cent control to the province would in one sense be
regrettable because a number of local health units function, under the present system
of dual governance, as well as could be expected given current levels of resources. The
problem is that viruses do not respect health unit boundaries. The fact that some units
function well is no comfort when it just takes one dysfunctional unit to spark a
province-wide outbreak of infection. Public health is a provincial programme and
every citizen is entitled to an equal measure of protection from infectious disease no
matter where they live.

Ontario cannot go back and forth like a squirrel on a road, vacillating between the
desire for some measure of local control and the need for uniformly high standards of
infectious disease protection throughout the entire province. A clear decision point is
required before some deadly infectious disease rolls over the province.

Unfortunately there is no clear consensus, among municipal politicians or public
health officials, on the solution to the problems of split governance. The different
views will be canvassed below.

Whatever the ultimate solution to those problems, the following areas clearly require

immediate reform and need not await long-range policy decisions on governance:

* First, amend, strengthen and enforce the Health Protection and Promotion Act to
ensure the protection of the medical officer of health from bureaucratic and
political encroachment in the administration of public health resources and to
ensure the administrative integrity of public health machinery under the exec-
utive direction of the medical officers of health.

* Second, amend s. 7 of the Health Protection and Promotion Act to provide that
the Minister, on the advice of the Chief Medical Officer of Health shall
publish standards for the provision of Mandatory Health Programs and
Services and every board of health shall comply with the published standards
which shall have the force of regulations.
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* Third, amend the Health Protection and Promotion Act to require by law the
regular monitoring and auditing, including random spot auditing, of local
health units to ensure compliance with provincial standards. The results of any
such audits should be made public so citizens can keep abreast of the level of
performance of their local health unit.

* Fourth, amend the Health Protection and Promotion Act to ensure that the
greater funding and influence of the province in health protection and promo-
tion is reflected in provincial appointments to local boards of health. Also to
ensure that the qualifications required of members of boards of health include

experience or interest in the goals of public health.
* Fifth, introduce a package of governance standards for local boards of health.

These measures are in addition to those recommended in the previous chapter of this
report to protect the independence of the local medical officer of health and to ensure
the direct accountability to that office of those who provide public health services.

Fundamental Governance Problems

The local medical officer of health leading each of the 36 local health units is the
backbone of public health in Ontario. However, as was noted in the Commission’s
first interim report, many medical officers of health report that a considerable amount
of their time and energy is spent in turf wars with the municipal bureaucracy and in
fighting against budget constraints that prevent the attainment of a proper standard
of public health protection.

Since the Commission’s first interim report, the Commission has heard additional
reports of:

*  Municipal officials unilaterally removing or transferring public health staff to

other departments within the municipality;

*  Municipal officials unilaterally reducing the public health budget, without
input from the medical officer of health or the board of health;

* Boards of health with members whose sole objective is to the reduce the
budget;
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This is not to suggest that the above problems occur in each health unit across the
province. The Commission has been told of jurisdictions where the board of health
works well and has a good relationship with the local medical officer of health.
Similarly, not all municipal officials or members of boards of health are against public
health funding. Many are in fact very supportive of public health, advocate on behalf
of the public and generally take their duties and responsibilities to protect the public’s

Boards of health determined to micromanage the health unit instead of

performing their role of overall stewardship;

The inability of the medical officer of health and public health staff to get

confidential information technology support and legal advice within the struc-

ture of municipal services; and

The diversion to other municipal departments of funding intended for public

health.

health very seriously.

Unfortunately, experienced and dedicated medical officers of health in other units
continue to be demoralized and exhausted by these ongoing struggles. Some of them
see little light at the end of the tunnel. As one local medical officer of health described

the current state of affairs:

This local medical officer of health worried about the ability of public health to attract
and retain qualified physicians, if they are going to have to face the problems that exist

At a recent meeting of our colleagues, I heard a lot more grief, anger, it
was very emotional. People who are close to leaving the profession,
who've had it with municipal interference, with the provincial bullying.
You need to know, you've got a very shaky public health system, at least
with respect to public health physicians.

in relation to public health governance:

I think that on governance and on powers and duties of medical officers
of health alone, unless you correct some of these problems, you're going
to have a heck of a time trying to attract new medical officers of health
when they’re put in positions of executive authority but they have to
second guess the administration, business affairs part of it. And, in fact,
they have to deal with boards of health that are not terribly interested in
what they’re doing.
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And the problem may not lie only in attracting new medical officers of health. It also
lies in retaining experienced medical officers of health whose frustration is reaching
the point of no return:

I'm absolutely disgusted, I loathe coming to work. I'm hanging on by my
fingertips, waiting to see if the system will get fixed soon and if it doesn’t,
I'm getting out of the public health business.

The deterioration of public health at the local level in some parts of the province is
epitomized by the problems recently evidenced in the Scott Report on the dysfunc-
tional Muskoka-Parry Sound Health Unit, discussed below, which led to a decision to
abolish the unit and amalgamate it with neighbouring units.

The difficulties of the Muskoka-Parry Sound Health Unit serve as a cautionary illus-
tration of the deep structural problems in our public health system caused by divided
provincial and municipal governance. They show how a dysfunctional board of health
can impair the effective delivery of public health services. The Commission in the

first interim report identified these problems as examples of the weaknesses in
Ontario’s public health system disclosed by SARS.

On July 12, 2004, Dr. Sheela Basrur, appointed Mr. Graham Scott, Q.C, a former
deputy Minister of Health, to conduct an assessment of the Muskoka-Parry Sound
Health Unit, pursuant to s. 82(3) of the Health Protection and Promotion Act.

Although the power to appoint an assessor is assigned by statute to the Minister, he
wisely delegated that power to the Chief Medical Officer of Health.”!

Mr. Scott released his report on October 20, 2004 and on October 21, 2004, Dr.
Basrur assumed the powers of the Muskoka-Parry Sound Board of Health.”?

The Scott Report demonstrated that the local board of health had not functioned
properly for years;

71. For the reasons given earlier in this report, the Commission has recommended that this power be
reassigned by statute directly to the Chief Medical Officer of Health

72. The Minister of Health and Long-Term Care granted authority to the Chief Medical Officer of
Health to assume the powers of the board of health under s. 86 of the Health Protection and
Promotion Act. Ministry of Health and Long-Term Care News Release, “Chief Medical Officer of
Health takes action to protect health of Muskoka-Parry Sound residents,” October 21, 2004. As
discussed below, the powers in s. 86 are now given to the Chief Medical Officer of Health.
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The problems plaguing MPSHU are deeply rooted. The fault lies not
with any one individual but with an entrenched governance culture that is
focused, not on the delivery of public health programs and their
adequacy, but on the cost of public health. Efficient and effective
management of the costs of public health is obviously important, but the
primary responsibility for the Board is the delivery of public health
programs and services to ensure the protection of the residents of the two
Districts.

The failure of the Board in not engaging fully in the public health role is
overwhelmingly evidenced by the lack of strategic consideration to public
health issues and the low regard for the role of the MOH within the
MPSHU. Further, the Board, in its attempts to address costs has become
a micro-manager of the MPSHU. The Board has no role in management
of the MPSHU. Even if it were appropriate for a Board to engage in
management, it is an assignment that they are not capable of discharging
given their limited experience in public health administration, as well as
the other demanding responsibilities that require their time in meeting
their responsibilities, particularly those serving as councillors and

Mayors.

Indeed the evidence is clear that they failed to bring either sound organ-
ization or stability to the MPSHU. This is true even on the administra-
tive and cost side that has been their declared area of priority. On the
health side, notwithstanding a previous assessor report, a SARS case in
2003 and the interim report of Justice Campbell, they have not carried
out any serious health program or performance review at the Board level,
which as a minimum would seem an essential response to critical external

reviews.”3

Mr. Scott summarized what he found in Muskoka-Parry Sound that constituted a
dysfunctional board performance:

* The Board had no strategic plan;

* The Board had no process for establishing expectations and monitoring them
for either the MOH or themselves;

73. Assessors Report on the Muskoka-Parry Sound Health Unit, Graham W.S. Scott, Q.C., Assessor,
October 20, 2004. (Subsequently referred to as the Scott Report.)
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* The Board did not fully debate or engage on health issues;

* There was no permanent MOH and the Board chose to exercise some of the

duties of the MOH;
* The MOH was not invited to and did not report to every Board meeting;
* There was Board micro-management of the Health Unit;

* The Muskoka-Parry Sound Board was focused on expenses and costs not on
health policy matters;

*  Most Board members paid little attention to the mission of the Health Unit
between meetings.”*

Regrettably, many of the problems identified in the Scott report are not confined to
the Muskoka-Parry Sound Health Unit. As one experienced medical officer of health
told the Commission:

... 1n fact there are shades of Muskoka-Parry Sound in all 37 health units.

Many local medical officers of health who spoke to the Commission reported that
post-SARS the battle for independence and resources at the local level has gotten
worse.

For example in one public health unit at the end of the first phase of SARS, the local
medical officer of health was told by the Chief Administrative Officer that a signifi-
cant number of staff, currently situated in the health unit and instrumental in the
SARS response, were being transferred out of the health unit for consolidation into
the municipal bureaucracy. This transfer not only threatened the ability of the medical
officer of health to resource the health unit and fulfill the obligations under the Hea/th
Protection and Promotion Act, but also represented an apparent contravention of
s. 67(2) the Health Protection and Promotion Act, which gives the local medical officer
of health responsibility over employees of boards of health and those whose services
are engaged by a board of health if their duties relate to the delivery of public health

programmes and services.

74. Ibid.
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Nothing in the Health Protection and Promotion Act or the Municipal Act authorizes a
board of health to delegate its administrative authority to a municipal administrator.
Neither the Chief Municipal Administrative Officer nor any other municipal official
has any authority to control and manage the staff of a health unit. These are the
responsibilities of the medical officer of health. One medical officer of health
described the day to day struggle to fight oft municipal encroachment:

Our corporate communications function largely acts as a press secretary
for the regional chair. So what if they take over that? What if they take
over epidemiology because in fact it is needed in social services and they
have not deemed it to be a high priority? I mean how can you fulfill your
duties when you do not have the tools at your disposal to make it happen
and what can I do as a MOH? I mean I have to go on the QT to outside
legal counsel to get this advice because I cannot go to my legal depart-

ment; they represent two masters . . .

... I have come to the conclusion that you need to fix governance. I mean
that you can strengthen section 67 as much as you want. If you have a
counsel or a CAO that just completely ignores it and I am not given any
tools or resources to deal with it, then what is the point in having it in the
legislation to begin with?

Other medical officers of health cite examples of regional officials making unilateral
budget decisions which directly impact on the ability of the medical officer of health
to deliver programmes and services legally required under the Health Protection and
Promotion Act. One medical officer of health described to the Commission how the
Chief Administrative Officer for the municipality unilaterally reduced the public
health budget, without consultation with the medical officer of health or the chair of
the board of health. They simply advised the medical officer of health’s staff to reduce
the money from the budget.

Other medical officers of health cite examples of board of health members whose
priority is budget cutting, rather than health protection and promotion. One
expressed the demoralizing effect of that attitude:

And as a medical officer of health, reporting directly to a board, and I'm
speaking now on behalf of medical officers of health, I think the job
would be far more appealing if you did have a board that was interested
in public health, rather than cutting your budget, freezing your budget,
making you beg for all the scraps under the table before they’ll give you
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an increase. It’s just demeaning and it’s totally dysfunctional. And I can’t
think of any other setting where you'd be governed by a governing body

that’s really not interested in what your objects are.

One seasoned medical officer of health thought that the difficulties experienced by
many medical officers of health with their local boards and municipalities reflected a
cynical municipal political view: if the municipalities made things sufficiently hard for
the local medical officers of health, they would encourage the province to take over
public health completely and thus free the municipalities from the burden of public
health stewardship and expense, and from having to deal with a local medical officer
of health who was independent of the municipality.

These difficulties suggest to many that public health in some parts of the province
would be better served by removing muncipalities from public health funding and
public health delivery. These difficulties have been recognized by the Association of
Municipalities of Ontario which advised the Commission before its first interim report:

The impact and speed at which SARS and West Nile virus spread across
jurisdictions points to the vulnerability of the current structures, respon-
sibility, authority and responsiveness of the system — both from a policy
perspective and certainly the inappropriateness of subsidizing provincial

health programs by the property tax base.

A medical officer of health described a constellation of problems caused by the pres-
ent governance structure including the difficulty of giving public health its proper
priority in a system where those charged with its stewardship may be more interested

in diverting money to other municipal purposes than in protecting public health:

The kinds of individuals that are attracted to, have themselves elected on
regional boards are not particularly interested in either health issues or in
human infrastructure components. And so where there are police boards
that are marching in, for example, in our jurisdiction with an enhance-
ment this year, and the regional tax base is looking to absorb that
enhancement, if youre in a cross-boarder situation where public security
is high on the corporate agenda, it squeezes out services like ours, public
health services and really our affinity and alignment is much more with
other sectors in our community than the regional corporation. . . The
particular fiscal challenges that we're facing with this year’s budget speak,
in my mind, to a whole variety of other issues around values, why some-
one puts themselves forward to be elected, what their passions are. My
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chair is a good example of a regional corporate thinker who’s interested in
transit and good infrastructure and the reason he’s chair of the public
health services board is to get money out of the public health budget. It’s
not about the protection of the health of the public.

This chapter comes with two warnings.

The first warning is that the Commission attempted no scientific analysis of the
opinions of those engaged in public health. The Commission is grateful to the many
medical officers of health and others in the public health community who devoted so
much time and energy to written submsisions and confidential interviews. The infor-
mation acquired by the Commission in response to its general request to the public
health community was however, because of the nature of the open process of solicit-
ing views, necessarily anecdotal. As noted below, however, even those who want to
retain the present system agreed on the need for corrective measures within the pres-
ent system. And as noted above, it takes only one dysfunctional health unit to bring

down the entire province.

The second warning is that the Commission’s mandate is SARS and that this report
focuses on infectious disease as opposed to other public health concerns such as child-
hood obesity, heart disease, and other aspects of health promotion.

Whatever might be disclosed by a scientific analysis of public health opinion, the fact
remains that there are serious problems in the present system. As noted above, the
fact that some health units work as well as is possible is no comfort when it just takes
one dysfunctional unit to spark a province-wide outbreak of infection. Public health is
a provincial programme and every citizen is entitled to an equal measure of protection
from infectious disease no matter where they live.

As noted above and below, pending the resolution of the deep structural problems
caused by divided governance, measures must be taken to ensure that the financial
priority given to public health, and accountability and authority of the medical oftficer

of health are not diluted by difficulties with municipal bureaucracies.

Should Municipalities Get Out of Public Health?

Should split governance between the municipalities and the province be maintained?
Should public health be uploaded 100 per cent to the province with no local steward-
ship? Should some other path of reform be attempted?
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The Commission consulted extensively with members of the public health commu-
nity.”> There is a clear division of opinion on stewardship. Some feel that public
health should be uploaded 100 per cent and controlled by the province. Others feel it
is essential to retain the current system or at least some strong aspect of local control
and some local funding.

Out of the many possible models for public health governance in Ontario, three basic
models’® have been proposed to the Commission:

* Give the present system another try and see whether a greater measure of
central control and guidance, accompanied by the increase in funding from the
province can overcome the serious structural problems that flow from divided

provincial and municipal stewardship over public health;

* Upload the funding entirely to the province but leave the local municipalities
and boards of health some say in local programme delivery;

* Upload the funding entirely to the province, give the province direct control,

remove the municipalities from public health stewardship, and abolish the local

boards of health.

So long as some measure of local governance remains it is essential to strengthen the

present system by the five measures mentioned above:
1. Protect the local medical officer of health from bureaucratic encroachment;
2. Require by law the regular monitoring and auditing of local health units;
3. Change the public health programme guidelines to legally enforceable standards;

75. The interviews were conducted on the understanding they were confidential and the participants
would not be named in the report although what they said might be reported without personal attri-
bution.

76. The idea earlier canvassed, of uploading infection control funding and stewardship entirely to the
province and leaving the rest of public health under some form of split governance, was not recom-
mended to the Commission during this phase of consultation. The problem with that model is that
it maintains all the problems of split governance that flow from the housing of the health unitin a
municipal system. In one or two consultations it was suggested that the worst problems arise in the
eight or ten regional municipalities under s. 55 of the Health Protection and Promotion Act where
municipal politicians have more ways to cut public health budgets than exist with independent
boards. This view was not unanimous. No one suggested that a model which replaced regional
boards with “independent” boards would solve the underlying problems.
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4. Increase provincial representation on local boards of health and set qualifica-
tions for board membership; and

5. Introduce a package of governance standards for local health boards.

Give the Present System Another Try —
Increased Pay for Increased Say

Some argue that the pending increase in the proportion of provincial funding to 75
per cent will make a notable difference. They argue that this, combined with a greater
enforcement presence by the Chief Medical Officer of Health, should result in greater

central control and less problems around municipal governance.

Others have suggested that the solution may lie in uploading the cost of infectious
disease protection 100 per cent to the province and continue with split municipal
governance. This would do nothing to fix the difficulties of split governance. This
suggestion is not a solution to the underlying structural problem.

While the notion of say for pay should result in the Chief Medical Officer of Health
having more input and control over local public health and increasing the proportion of
provincial control will go some of the distance to ensuring uniform standards of public

health protection across the province, it will not solve all the problems identified above.

The recent difficulties in the Muskoka-Parry Sound Health Unit, described above,
serve as a paradigm for many of the problems caused by split governance. While Dr.
Basrur’s intervention in the Muskoka-Parry Sound Health Unit, and the action in
response to Mr. Scott’s report, are a good sign that the will is there to address the
problems of split governance, the question remains whether there is the will and
resources centrally to monitor and control the local systems throughout the entire

province and to mediate governance disputes on an ongoing basis.

Since the release of the Walker Report and the release of the Commission’s first
interim report, the proportion of provincial funding for public health services and

programmes has increased.”” Yet, as noted above, some local medical officers of health

77. The provincial share of local public health funding rose to 55 per cent on January 1, 2005. It is
scheduled to increase to 65 per cent on January 1, 2006, and to 75 per cent on January 1, 2007.
(Source: December 9, 2004 memorandum from Chief Medical Officer of Health to medical officers
of health and acting medical officers of health)
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continue to report that they face the same problems now that they faced when the

municipality paid an equal share of the funding.

As for the recent increase in provincial funding, many local medical officers of health
understood that this provincial funding was not to result in a decrease in local funding
and not to be used as a form of municipal tax relief. This understanding was based on
a memorandum from Dr. Basrur to the medical officers of health, dated December 9,

2004, in which she stated:

As you are aware, the provincial government has made several recent
announcements of increased funding for public health programmes and
services. This letter is intended to clarify these changes and provincial
expectations associated with these increased funds.

New provincial funding is intended to enhance the total funding avail-
able for public health in order to improve local public health capacity, and
the Province expects municipalities to contribute their full share to this
important area of public service. While these provincial initiatives may
offer limited financial relief to some local municipalities, the govern-
ment’s primary purpose is providing these funds it to protect and
promote the health of the public.

One local medical officer of health described their interpretation of that memoran-

dum, an interpretation that was shared by others:

The intent of that, which was explained by Dr. Sheela Basrur in the
memorandum dated December 9™ of this year to MOHs and to chairs of
boards of health, was to increase public health capacity across the
province. And only in some sort of dire financial situations would it
provide some property tax relief for an obligated municipality, that’s the
sense of her letter.

Some municipalities, however, did not share this view. For example, the City of
Toronto considered a plan that would see half of the additional funding go to Parks
and Recreation.”® Councillor John Filion, chair of Toronto’s Board of Health, at a
budget meeting where the issue was raised, tried to persuade the City to use the
money as it was intended: for public health. He was reported as stating:

78. Toronto Star, “Toronto Could Divert Aid From Province,” January 21, 2005
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I think we’re shooting ourselves in the foot if we don’t use this money for

public health.”®

Toronto was not alone in its eagerness to use public health money for other
programmes. As another medical officer of health reported to the Commission:

the base budget has been reduced arbitrarily by the Chief
Administrative Officer, without any consultation with me, which will
result in a net decrease, or a total decrease in my public health budget for
2005, based on this new funding formula. It will of course mean that we
cannot access those cost-sharing funds that would be due to us from the
province. So he has arbitrarily reduced, with in fact not even anything in
writing to me, it’s simply appeared this way after I'd had my initial budget
meeting with him, as a reduction in our base budget and the municipal
contribution, which of course goes against the intent of the new funding
formula.

Some see the municipal attitude, notwithstanding the provincial attempts to upgrade
public health, as a continuing source of opposition to improvement. Said one medical

officer of health:

Things have not improved since SARS notwithstanding the provincial
rhetoric of improving public health services because municipal politi-
cians, particularly in regional governments, still see public health as a
lower priority than other municipal services such as roads.

The problem is not solely one of funding. The problem is also one of governance.
Even if the provincial government uploaded the percentage of provincial funding to
90 per cent, in some municipalities the battle over the remaining 10 per cent and the
remaining involvement of the municipality in governance would still lend itself to
governance problems and local fights over staff direction, public health communica-
tion, and the spending of provincial funds. The problem is not who pays, but who
says. Some medical officers of health are convinced that this problem will continue so
long as the medical officer of health and local boards of health are embedded in
municipal bureaucracies. According to this view, no amount of distant correction, no
amendments to the Health Protection and Promotion Act can correct the underlying

problems facing public health in some municipalities around the province.

79. Ibid.
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Some, however, argue that the combination of increased funding and greater enforce-
ment by the Chief Medical Officer of Health may address the systemic problems.
They point to Muskoka-Parry Sound as an example of how the system can work. The
situation in Muskoka-Parry Sound cuts both ways. On the one hand, it shows how
dysfunctional a public health unit can remain before someone fixes it. On this view it
shows that the system is broken. On the other hand, it also shows that the province
under new public health leadership has finally taken steps to cure the problem. On
this view it shows that the system works. Does one say the system is broken because
of the problems or does one say the system works because the province eventually

decided to fix Muskoka-Parry Sound Health Unit?

Those who argue that Muskoka-Parry Sound is an example of how the system can
work, argue that the province has the tools to ensure compliance with the Act and to
ensure a uniform standard of programmes and services across the province. But the
system only worked after years of dysfunction, and then only because of the leadership
of the new Chief Medical Officer of Health and the Minister of Health. The steps
taken in Muskoka-Parry Sound, while admirable, took energy, attention and
resources. It cannot be easy for the Chief Medical Officer of Health, amidst all the
concern about disease, including pandemic influenza, with myriad pressing daily
responsibilities, to confront and wrestle to the ground the local problems caused by
the divided stewardship of public health. And Muskoka-Parry Sound was not alone
in its problems. It was only the worst and the most obvious. To confront governance
problems in a local health unit is to invite political controversy and dispute. Do the
Chief Medical Officer of Health and the Public Health Division have enough time,
energy and resources to monitor and control local systems, and to mediate governance
disputes on an ongoing basis? Is this the best way to use this time, energy and
resources? Or is the energy of Ontario’s public health leadership best directed to
protecting us from disease?

The Argument for Local Control

Those medical officers of health for whom the current system works argue that you
should not change the whole system just because some parts are not working. As one
medical officer of health stated:

I don’t think you blow up the entire structure because of instances where

it didn’t work. You put in appropriate checks and balances and carrots
and sticks to make the system work.
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Some local medical officers of health, concerned about uploading public health
entirely to the province, fear that the result will be worse. They fear that the loss of
local municipal involvement and contribution will impact their independence and
autonomy. They also fear that by relying on an entirely provincial system, you put all
your eggs in one basket, and if that system fails to devote the resources to make things

work, they will have no other partner to whom they may turn for help. One local
medical officer of health said:

I think there’s a concern about too much power being invested in the
province. I think the strength, for SARS, Walkerton, whichever, was in
the local public health unit response, despite the province. And so, if we
centralize too much direction, and then lower the independence of the
medical officer of health as well, by uploading it to the province, I have
great concerns of that model as well. There’s this balance that we have to
try and strike between the strength of the local system and ensuring a
system overall.

What’s going through my mind is, if you didn’t have a board of health,
then how could you preserve local autonomy and independence without
your actions being unduly politicized? If what you mean is a provincial
agency, youd be an employee of that provincial agency. Youd run into the

same interference.

Those medical officers of health who oppose provincial uploading position their argu-
ment for local stewardship largely in the nature of health promotion work, which
depends on local community partnerships with non-governmental organizations,
school boards and other local institutions. The argument is that local stewardship
strengthens these partnerships, which would be lost or diminished if the province
took over public health. As one medical officer of health said:

... I think it does need to be embedded in the local community boards of
health, because public health issues really are at the local level and we’re
only able to move agendas like the smoking by-laws etc. forward through
critical mass at local grass roots level so it does need to be part of that
milieu but strengthening it is a piece of it and the question is how ... I
mean police commissions do very well when you look at how they’re
resourced over time and if you're looking at the public health agenda, you
don’t do well at the regional corporate table.

But even those who argue for the preservation of local governance, like the medical
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officer of health quoted above, find it hard to see how public health can get a proper

priority within a system of municipal governance.

The problem with 100 per cent provincial control is that in some municipalities the
present split governance relationship is welcomed by the medical officer of health.
One local medical officer of health, who did not want to see public health uploaded
100 per cent to the province, and clearly had a positive relationship with their board
of health and with their municipal councillors, stated:

I think the local councillors have a voice and people do listen when they
speak in the local area. Municipalities and provinces have a link. There is
a cross germination that is helpful. When you pay, you pay more atten-
tion. Without pay it would be more difficult to get municipal councillors
actively involved. When you think about board of health, public health
has a history of being local and it is not without good reason. We do need
to make sure that we are interacting with local political situations in
terms of getting changes made that are supportive and conducive to
public health. We need to make sure that we are in step with what is
happening locally. Whatever we do, there needs to be a local flavour ... I
would argue that municipalities are important partners as well.

Another public health official noted the difference between a health issue that
impacts all health units in the province, such as infectious disease, and issues unique
to the local area such as community based health promotion programmes. The former
attracts a greater provincial influence but the latter, it is argued, benefits greatly from
local influence:

I think public health as you know is extremely broad and you know what
makes sense perhaps for something like communicable disease control
and health protection may have a different balancing in terms of local
versus provincial input that is required if you are looking at things that
are more community based health promotion. The board of health of

course is responsible for the programmes in public health.

One local medical officer of health described the importance of maintaining local
boards if balanced by the effective exercise by the province of central control and
accountability mechanisms:

I would favour local boards ... but I think that in terms of the makeup of
the board of health, you could provide provincial direction in terms of the
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ideal candidates. Maybe the objects of the board of health, whatever. I
think that you can design the makeup of the board of health that reflects
the community and gives clear direction as to what their role is. I think
there needs to be, as I say, a return to the powers and duties of the
medical officer of health, certainly at the time that it was downloaded,
with a view towards independence at the local level. And in terms of the
interfacing with the province, there are lots of instruments there that
ensure accountability. You've got programmes, plans and budgets, you've
got the mandatory health programmes and services guidelines. You have
financial and operating audits. And this happens all the time anyway.
And on specific issues, you can deal with the Chief Medical Officer of
Health directly. So, I don’t worry about sufficient provincial oversight,
because I think the instruments are in place now. If you actually look at
downloading, though, in terms of compliance with the Mandatory
Health Programs and Services Guidelines, I think there has been a trend
towards greater compliance, but, for example, the tools that the Province
gave themselves with respect to assessment, I think that only kicked in
last year. We don’t know anything about the results. We don’t know if it
led to any changes. So, not only are there instruments in place in terms of
accountability, quite frankly, the province hasn't exercised the tools that it
has at its disposal already to ensure compliance and the carrying out of
provincial policy and so forth.

There is no easy solution. For those medical officers of health who enjoy supportive
and proactive boards of health, the upload of control to the province may make things
worse. For those mired deeply in municipal bureaucracy and day to day struggles with
local politicians, the status quo does nothing to address the serious problems they
face. One medical officer of health accurately summarized the dilemma:

One of the challenges I think that you face is the diversity that is out
there right now and if you come up with a formula, it is going to make
many situations better and some situations worse. For example,
[Municipality X] is one of those regional municipalities in which the
regional council has elected municipal politicians to serve at the board of
health and I think that [Municipality X] would be much better served by
an independent board of health with a majority of provincial appointees.
In the case of the [Municipality Y], there has been a long history of an
extremely progressive group of local politicians. Some members of the
board are citizens who are appointed by the municipality but nonetheless
are not elected officials themselves and that board has been a leader in
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terms of public health policy programmes and services. At the time a
number of years ago when the board did have provincial appointees, most
of them did not distinguish themselves if I can say so there is ... so in
different jurisdictions, it is going to work better or worse depending on
where they are now.

For those whose boards work well it will be difficult to embrace change when that
change is accompanied by the fear it will make their local system worse. As one local
medical officer of health noted:

Local medical officers of health are leery of 100 per cent provincial fund-
ing. Although they complain about their local boards, the existence of the
local board means the medical officer of health is not entirely dependent
on the province; they think it’s better to stick with the devil they know.

Upload Public Health Funding and
Control 100 Per cent to the Province

There has always been a measure of support for the proposition that municipalities
should simply get out of the public health business and leave it entirely to the
province. Some municipal politicians involved in the “Who Does What” consulta-
tions in the mid 1990’ were confident that Mr. Crombie would recommend that
public health and social services be uploaded 100 per cent to the province. One
prominent mayor went so far as to say, of local public health boards, “Don’t worry,
they’ll be gone” only to be jolted by the government decision in 1997 to download
public health funding 100 per cent to the municipalities.

It was the unanimous view of all the municipal councillors at a recent regional semi-
nar on public health governance that they should get out of public health altogether.
Because the programme direction came so strongly from the province, and the local
medical officer of health was independent of the municipality, the municipal politi-
cians felt that municipal influence was just too small having regard to the proportional
municipal tax contribution.

While this regional consensus is not a provincial consensus, some observers suggest
that it reflects a deep current of municipal opinion in many parts of Ontario.

Even some outside of public health argue the need for uploading public health and

ensuring central control under a single governance structure. Mr. Tom Clossen,

91



Second Interim Report 4 SARS and Public Health Legislation
2. Local Governance

President and Chief Executive Officer of the University Health Network in Toronto,
said this at the Commission’s public hearings:

I think it’s a big weakness in the Ontario health care system that public
health is under the municipalities. As you might know, public health was
put under municipalities as a tax issue, because taxation for education was
moved out of the municipalities and into the province was a tax balancing
effort. It had nothing to do with what would be the best way to run a
health care system.

Again, if you look at other provinces, you'll see that public health is part
of the regional health organizations and hospitals, community health,
public health, are all under a single governance structure.

Some medical officers of health see a measure of consensus in the public health
community for 100 per cent provincial uploading and control. One medical officer of
health had no doubt that the greatest consensus was for 100 per cent uploading:

Q. What is the greatest consensus?

A. For those of us who have been around it is no doubt upload to the

province.

One medical officer of health responded to a suggestion that the public health
community was generally against a 100 per cent upload of provincial control because
of the fear that it would result in the loss of local uniqueness and the ability to deal
with local problems:

I totally disagree. I have never had a local person interested in local health
issues. I think it should be uploaded 100 per cent ... Medical officers of
health do like to be independent but some want to have their cake and
eat it too ... I would much rather have a functioning provincial system
with accountability. It used to be done that the province would come and
say you are not doing this well or not focusing on this — or they would say
we think your demographics are changing and you need to adjust your
programmes. There are mandatory programmes for a reason.

Some observers fail to see how community partnerships depend on municipal funding
and the involvement of municipal politicians in health board stewardship:
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The thrust of their [those who oppose full provincial control] argument is
that the grass roots of health promotion are at the municipal level. But
the partnership isn’t with the municipal councillors, it’s with the commu-
nity partners, schools, school boards, long-term care facilities, and so
forth. I don’t know why they think that 100 per cent provincial funding
would mean no local community partnerships ... It’s not the councillors
with whom we have partnerships but the staff at the municipal level. For
many boards, the only role of municipal councillors is to have input into
health to control funding.

Those who favoured full provincial uploading agreed that local health promotion
programmes require strong community links. But they thought the continuation of
community links had nothing to do with the question of municipal governance. They
noted that the important community involvement was not with municipal councils or
politicians, but with schools, school boards, long-term care facilities, and other
community partners. In their view the strength of these community relationships
came not from the political link with the municipalities, but from the work of the
medical officer of health and health unit staff in the development of community links.

One public health observer struck a chord with the suggestion that the local munici-
pal link was a political wild card without any consistent benefit throughout the
province:

There’s a disconnect here, between the importance of the role of the
medical officer of health and bringing in a group of political appoint-
ments, Order in Council this, Order in Council that, depends on who the
government is, to be your governing body in some way or to give you
advice, when in fact, if you get the right person in as the medical officer
of health, and you do that across the province, you have direct access to
the people who make the decisions about where the money goes. And, to
my mind, I can’t see taking the chance that with those in power in your
jurisdiction, you're going to have enough people that are favourable with
the government in power, to give you clout when it comes to negotiating,
as opposed to the next jurisdiction or somebody in another part of the
province who has the real ace card when it comes to this. It seems to me,
you can be the local medical officer of health, but you can also be part of
a provincial system and derive great benefits from that, without having to
rely on this questionable system that brings you only advocacy, depending
on whether you've got the right group of people or not, and maybe some
outreach, which I imagine you could get in other ways.
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There are many ways to retain local decision-making and community participation
without the existing structure of municipal funding and political involvement. The
public partnerships so vital to local health promotion, as noted above, are not with
municipal councillors or politicians. They are with schools, school boards, health care
institutions, and voluntary organizations. Full tax uploading and full provincial
control is perfectly consistent with the continuation of such partnerships. Many
Ontario ministries maintain strong local links through advisory groups and commu-
nity outreach. Local community participation in provincial programmes does not

require split provincial-municipal governance.

If one accepts the principle of “say for pay”, a principle the Commission notes is
endorsed by the Association of Municipalities of Ontario,?0 then the government that
pays for the programme says how it will be run. Many who advocate 100 per cent
provincial pay see the result as 100 per cent provincial say with no municipal gover-

nance and no problems from the municipal level.

Others want it both ways. Some who strongly favour local decision-making argue
that it is possible to upload the funding 100 per cent to the province yet retain the
present municipal stewardship through local boards of health. On this highly political
question the Commission can do no more than point out the difficulties of any such
departure from the principle of political accountability for the expenditure of public
tunds, and agree with the observation of the experienced public health observer,
quoted above, that

Say will be hard without pay.

Because public health is a provincial programme and because the divided accountabil-
ity between the province and the municipalities works very poorly in some parts of
the province, a strong argument can be made for 100 per cent provincial uploading
and control. It would be premature to recommend this permanent change in gover-
nance in this interim report. Full provincial uploading would have significant tax
implications, as shown by the tortured history of provincial and municipal cost shar-
ing®! and big human resource issues caused by the change of employer. Transition to

tull provincial funding and control would require enormous administrative adjust-

80. AMO Report to Members: Recent MOU Meeting with Province, February 18,2005, Alert 05/016.
81. Described in the Commission’s first interim report under the heading “The Public Health Ping-
Pong Game.”
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ments even beyond those within the present scope of the Public Health Capacity

Review Committee.8?

Full provincial uploading would also require a long-term commitment to refrain from
turther downloading. Unfortunately, as noted in the Commission’s first interim
report, Chapter 10, The Public Health Ping-Pong Game, the local public health units
have long suffered the impact of consistent provincial downloading to the municipal-
ities that occurred in the late 1990’s. A public health scholar noted recently that the
funding crisis has not so much been a ping-pong game, but rather a series of pings,

followed by a big pong, then further pings.®3

The history of provincial funding of local public health is not a ping pong
game, unless the focus is on a very short period (e.g., 1997 - 1999). The
secular trend is one of increasing provincial financial support, both to

82. Chaired by Dr. Susan Tamblyn, former medical officer of health for the Perth District Health Unit,
the Capacity Review Committee is to advise the Chief Medical Officer of Health on the following:

*  Core capacities required (such as infrastructure, staff, etc.) at the local level to meet commu-
nities’ specific needs (based on geography, health status, health need, cultural mix, health
determinants, etc.) and to effectively provide public health services (including specific serv-

ices such as applied research and knowledge transfer);

*  Issues related to recruitment, retention education and professional development of public
health professionals in key disciplines (medicine, nursing, nutrition, dentistry, inspection,

epidemiology, communications, health promotion, etc.);

» Identifying operational, governance and systemic issues that may impede the delivery of

public health programmes and services;
*  Mechanisms to improve systems and programmatic and financial accountability;

» Strengthening compliance with the Health Protection and Promotion Act, associated
Regulations and the Mandatory Health Programs and Services Guidelines;

*  Organizational models for Public Health Units that optimize alignment with the configu-
ration and functions of the Local Health Integration Networks, primary care reform and
municipal funding partners; and staffing requirements and potential operating and transi-

tional costs.

83. Ping reflecting an uploading of funds to the province, a pong indicating a download of funds to the
local level. See: “Comparative Historical Perspective, Mr. Justice Archie Campbell’s Ping Pong
Game,” Mary Powell, PhD, Visiting Scholar, Comparative Program in Health and Society, Munk
Centre, University of Toronto.
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more local units and to a larger local units at a higher level of support,
beginning in 1940 and continuing consistently until the 1997 decision
(effective Jan 1 1998) to download 100% of public health costs to the
local level ... Mr. Justice Archie Campbell identified 23 problems that
contributed to or exacerbated the 2003 SARS crisis in Toronto. Many of
them have to do with public health, particularly the dismal state of public
health at the provincial level. If we take a historical view, dismal has been
the norm for public health.8*

The question raised above as to whether the Public Health Division has the resources
and appetite to oversee the local health units and boards of health so as to ensure
compliance with the Act, and to enforce the Act in the face of a recalcitrant or inef-
tective board of health or where a municipality or municipal council interferes with
the delivery of public health services, is an important one. Equally important,
however, is whether the provincial government has the commitment to upload public
health funding for the long term, or will it be a ping followed years from now with
another great pong? And will the provincial government dedicate the resources to
ensuring that the Public Health Division is capable for assuming the governance of
36 boards of health across the province.

Association Of Municipalities’ Position

The Commission’s first interim report noted the Association of Municipalities of Ontario’s
position in respect of municipal funding of public health. During the preparation of this
second interim report the Commission repeatedly asked the Association of Municipalities
of Ontario for its assistance and position on a number of the issues addressed in this report,
including the continuation of local public health governance. The Association of
Municipalities of Ontario unfortunately found itself unable to take a position.

Local Health Integrated Networks

Before leaving the question of public health governance, a word should be said about
the proposed Local Health Integration Networks (LHINs). Announced on July 14,
2004, LHINS are intended to re-align the planning and delivery of health services
across Ontario through 14 geographically based networks.

84. Ibid.
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Whatever promise the Local Health Integrated Networks may hold for the hospital
system and the health system in general, the Local Health Integrated Networks
proposals to date make little if any reference to the alignment between LHINs and
public health units.

It is difficult to find anyone who says that LHINs will be good for public health. One
hospital administrator at a recent conference on Local Health Integrated Networks said:

There’s nothing for public health in the LHIN’s.

The Ministry of Health and Long-Term Care describes their purpose in the follow-

ing terms:

LHINs are organized geographically to bring health services closer to
where people live. Accordingly, geography is a central organizing princi-
ple underlying the LHINs. The 14 Local Health Integration Network
areas were created to reflect local areas where people naturally seek health
care. They were determined by using an evidence-based methodology in
collaboration with the Institute for Clinical Evaluative Science (ICES).
The boundaries are permeable and do not restrict patient choice of physi-
cian and medical or acute services.

Local Health Integration Networks will integrate health care at a local
level and consolidate the following functions: planning, system integra-
tion and service coordination, funding allocation, and evaluation of
performance through accountability agreements. The first function that
the LHINSs will be expected to take on is integrated health services plan-
ning, which will help inform and shape the design and execution of the

other functions.®’

Governance of LHINs will be through an appointed Board of Directors and through
performance agreements with the Ministry:

The Boards will be appointed by an Order in Council. Board members
will be selected using a merit-based process, with all candidates assessed
for fit between skills and abilities of the prospective appointee and the

85. Ministry of Health and Long-Term Care, “Taking Stock: Setting Integration Priorities — A tool to
guide the initial LHIN transformation process,” p. 2.
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needs of each individual LHIN. The appointment process will be trans-
parent and consistent — with clear and understandable guidelines applied
consistently to all Board appointments.

Board members will be expected to possess relevant expertise, experience,
leadership skills, and have an understanding of local health issues, needs

and priorities.5°

Some close observers of the public health scene speculate that health unit boundaries
will eventually be aligned with Local Health Integrated Network boundaries,?” espe-
cially given the terms of reference of the Capacity Review Committee, chaired by Dr.
Susan Tamblyn, former medical officer of health of the Perth District Health Unit.

Among other issues, the Capacity Review Committee will examine:

Organizational models for Public Health Units that optimize alignment
with the configuration and functions of the Local Health Integration
Networks, primary care reform and municipal funding partners; and
staffing requirements and potential operating and transitional costs.3

However it is undertaken, any decision to align public health units with LHINs will
prove to be complex. The City of Toronto, for example, will have four of the 14
LHINs within its geographic boundaries, although only one will be entirely in the
City. A report to City Council stated:

The only one that falls entirely within the City of Toronto municipal
boundaries is Toronto Central. This LHIN encompasses seven high
volume hospitals, namely Mount Sinai, Hospital for Sick Children,
University Health Network, Sunnybrook, St. Joseph’s, St. Michael’s and
Toronto East General. The Central East LHIN includes Rouge Valley
and Scarborough General. The Central LHIN includes North York

86. Local Health Integration Networks, “Bulletin No. 5 / December 15, 2004.”

87. It is worth noting that, in the midst of implementing LHINS, the issue of reducing the number of
local units appears to have fallen off the radar screen. As stated in the Commission’s first interim
report (see pages 190-191), the Walker Interim Report had recommended that the existing number
of public health units should be reviewed and, within two years, reduced from 36 units to 20 to 25
units. Some observers questioned whether it is necessary to reduce the number of local units instead
of providing the necessary critical mass of expertise to serve a number of individual units, on the
argument that the problem is not the number of local units, but the lack of support and resources
made available to the local units.

88. Public Health Capacity Review Committee, Terms of Reference.
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General and Humber River. Last, the Central West LHIN will include
both William Osler sites, including Etobicoke.?

Thus, three of the four LHINSs in the City will be jointly served by Toronto Public
Health and by neighbouring public health units, each of which may do some things
differently. As Dr. Bonnie Henry told the Justice Policy Committee, boundaries are
already creating coordination problems among some Toronto area public health units:

... we have 22 hospital corporations in the City of Toronto. Many of
them have sites outside the City of Toronto. The Rouge Valley Health
System has two in Toronto and three outside of Toronto. If we are doing
things differently in two different health units, that can be very difficult
for a hospital. It’s the same if we look at our mental health system, our
community care access centres, our district health councils, our long-
term-care facilities. They are all, if you want, regionalized or organized
on different geographical and jurisdictional boundaries. That can create
massive difficulties in dealing with an emergency, and it’s not limited to
the health sector. It’s similar in many other parts of our organization as
well. For example, one health unit may actually involve several different
municipal police services plus the OPP.%

Having regard to the absence of information on public health and LHINS, it is
beyond the ability of this report to review and assess the plusses and minuses of trans-
terring local public health into regional networks like LHINS. Nevertheless it is clear

that such a transformation would by its very nature be complex and unsettling.

Significantly, it also may generate important stresses and pressures on public health.
Were this transformation to occur in the near term before measures to strengthen
public health have taken hold, a process that may take years,”! it would likely add to

89. City of Toronto Council, “Consolidated Clause in Community Services Committee Report 8, which
was considered by City Council on November 30, December 1 and 2, 2004,” p. 3.

90. Justice Policy Committee, Public Hearings, August 18, 2004, p. 153.

91. The U.S. General Accounting Office, the equivalent of the Auditor General of Canada, in underlin-
ing the challenge of making fundamental, long-term change, has stated: “Experience shows that
successful major change management initiatives in large private and public sector organizations can
often take at least 5 to 7 years. This length of time and the frequent turnover of political leadership
in the federal government have often made it difficult to obtain the sustained and inspired attention
to make needed changes.” (Source: U.S. General Accounting Office, Centres for Disease Control and
Prevention: Agency Leadership Taking Steps to Improve Management and Planning, but Challenges
Remain (Washington, D.C.: January 2004), pp. 2-3.)
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the considerable strain already felt by a public health system struggling to cope with
the deep-seated problems caused by years of government inattention and neglect.

It is too early to tell what LHIN’s mean for public health. The LHIN documentation
and literature makes little if any reference to public health. The significant questions
have not been answered: will the LHIN boundaries affect public health boundaries?
If so, how? How will LHIN’s governance mesh, if at all, with public health gover-
nance? Will LHIN financial and resource planning affect the delivery of public health
services? If so, how? These questions far from being answered, do not appear even to
have been addressed. The proposed LHIN system, announced as a major transfigura-
tion of Ontario’s health system, appears to ignore public health. The LHIN propos-
als, from the public health point of view, are a complete wild card.

Conclusion on Uploading

As noted above, Ontario’s protection against infectious disease is only as strong as the
weakest public health unit in the province. An outbreak of disease that spins out of
control in a dysfunctional health unit can spread to other units and bring the province
to its knees within days. Although machinery does exist for provincial oversight of
individual health units, the process is unnecessarily cumbersome. The complex proce-
dures for statutory oversight of local health boards take time and energy, distracting
the Chief Medical Officer of Health from the more vital task of protecting the public
health rather than dealing with intransigent local boards. It is hoped that the recom-
mendations set out below will overcome some of these difficulties.

As for the workability of the present municipal stewardship system, there will be as
many different points of view as there are health units. In well functioning local
health units people will argue for the virtues of local stewardship. In dysfunctional
local health units, or those where the only apparent municipal interest is to cut cost at
the expense of public health, those who care about public health will argue that the
present system is broken and cannot be fixed.

The province has powers under the Health Protection and Promotion Act which enable
it to monitor and correct deficiencies in local health units. Although these powers
may need to be fine-tuned, the bigger question is whether the province has an
appetite to take hold of the local public health system and confront those who need to
be confronted in order to make the system work. It may be that the powers of provin-
cial oversight have been exercised unevenly over the years and that some local medical
officers of health have felt unsupported by the province in the struggle to maintain
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the integrity and political independence of the office of medical officer of health in
the face of unfriendly local power structures. The key question at this time is, does the
province have the appetite and the resources to oversee municipal stewardship?

It is too early to say the system is hopeless. But the burden of persuasion has fallen to
those who want to make the present system work. Is the government prepared to pour
into the present system the resources necessary to make it work? Is it prepared to
devote the energy, leadership and political will necessary to make it work? If the
province does not commit the necessary resources, and develop the will to wrestle the
present system of split stewardship into a consistently excellent province wide system
of governance, then it should withdraw municipalities from the field. It is infinitely
more efficient, and saves infinite time, energy, and resources to administer a unitary
stewardship system. It takes enormous work to make a mixed stewardship system
work and the question must be asked, is it worth it?

The important question that must be resolved is whether the present system can be
fixed and at what cost in resources and focus. The cost of failing to fix it is risk of
disease and death ... should an infectious outbreak strike a health unit that is poorly
resourced, poorly prepared, and struggling to breathe within the municipal bureau-
cracy.

There is no doubt that municipal stewardship works well in some areas and poorly in
others. The challenge is to identify the conditions that make the difference between
the good and the bad, and to fix the latter.

Although it may be that the conditions that drive the difference have to do with size
and demography, the anecdotal evidence examined by the Commission suggests
otherwise. It appears, anecdotally, that large urban health units and small rural health
units can be equally successful or unsuccessful depending on a host of factors other
than size and demography. The conditions that make a difference are many, including
local history and tradition, the organizational culture of the local board and health
unit, the personality of the local medical officer of health, board members and politi-
cians, and the cyclical determination and ability of the province, waxing and waning
over the years, to do what is necessary to make the local systems work.

One condition that makes for good governance is the adoption of governance stan-
dards of the kind recommended below.

The fact that many public health units work in an admirable fashion is a credit to the

individuals involved, not to any wisdom in the institutional arrangment that leaves a
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provincial function like public health in the hands of local municipalities. In some
local units the management of the difficult relationship between the medical officer of
health and the board and municipal authorities diverts precious time and energy from
the real task of protecting the public against disease. In some cases the difficulty of
ensuring local municipal compliance diverts more time and energy from the first

priority of the Chief Medical Officer of Health and the province, which should be

public health protection rather than mediation with local governments and boards.

All the fine public health initiatives taken since SARS, all the fine initiatives planned
and considered for the future, are at risk from the deep problems that attend the
municipal role in the delivery of provincial public health services. One dysfunctional
health unit can break the chain of protection.

The issues surrounding the municipal governance of public health are complex. As set
out above, there is no easy answer and there is no common solution. However, as one
local medical officer of health aptly noted, there is plenty of fuel for the discussion.
The discussion has to occur now, and a timeline for decision-making and change
must be set.

To this end, as noted in the introduction to this chapter, the Commission recom-
mends that the province, by the end of the year 2007, after the implementation of the
recommendations of the pending public health capacity review,’? decide whether the
present system can be fixed with a reasonable outlay of resources. If not, funding and
control of public health should be uploaded 100 per cent to the province. This will
require an amendment to the Operation Health Protection plan to include a firm
decision point to upload completely or to leave the present system in place. The take-
home message here is that the burden of persuasion is on those who want to preserve
the present system of split provincial-municipal governance. A clear timeline for that
decision is required.

The underlying problems of municipal funding and municipal governance are the
Achilles heel of public health in Ontario. Ontario’s only choice, if these problems
cannot be fixed within a reasonable time, is to assume full funding and direct control

of public health in Ontario.

This recommendation might be resisted on the grounds that the system is going
through enough changes right now without the further distraction of a fundamental

92. As noted above, the Capacity Review Committee is to present its final report in December 2005.
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review. But if a timetable is not set now to resolve this fundamental issue it will
continue to fester for years as it has in the past, to the detriment of the morale of
those who serve the system with such dedication and to the detriment of the public
interest in public health protection. The risk of inaction is simply too high.

Recommendation
The Commission therefore recommends that:

* The province, by the end of the year 2007, after the implementation of the
recommendations of the pending public health capacity review, decide
whether the present system can be fixed with a reasonable outlay of
resources. If not, funding and control of public health should be uploaded
100 per cent to the province.

Municipal Bureaucracies

In some municipalities, public health faces a constant flow of problems that impact
their ability to deliver health services and to protect the public. These problems
include:

*  Local health units with unfilled full-time medical officer of health positions;’3

* Local health units without adequate staff;

*  Medical officers of health without operational control over what staft they do
have;

* Constant warfare and turf disputes between the municipal authorities and the

medical officer of health; and

*  Municipal reluctance to authorize payments required by law to meet minimum
health protection standards laid down in the Mandatory Guidelines.

93. As of October 21, 2004, there were two full-time vacancies in the province: Hastings County and
Peel. Additionally, six medical officers of health positions were filled on an acting basis (information

provided by the Association of Local Public Health Agencies).
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These problems have led to uneven levels of functionality in health units around the
province, some strong and others weak. In those areas plagued by these problems, the
local medical officer of health and public health staff have done an admirable job
trying to protect the public, while struggling daily for operational and administrative
control, and to secure appropriate levels of funding. It is a testament to their profes-
sionalism and dedication that in the face of these problems they remain in the serv-
ice of the public, committed to protecting the public.

On the other hand, not every board of health is dysfunctional. Some, as noted above,
tunction quite well. Not every municipal official or board of health member is against
public health. Some, as noted above, are very proactive and they provide a supportive
voice and, indeed, advocacy on behalf of the public’s health.

Although there is no consensus on the ultimate solution to the problem of the dual
system of governance, there is some common ground. The common ground is that so
long as the governance of public health remains at the local level, the province,
through auditing, enforcement and amendments to strengthen the Hea/th Protection
and Promotion Act, must ensure that local medical officers of health are free to do the
important job of protecting the public.

Too much energy goes into the conflict between municipal funding concerns and the
needs of public health. Too much energy goes into the mediation of disputes arising
from the municipal role. A medical officer of health in one of Ontario’s largest cities
described the problem to the Commission:

Most of us are lost deep down in municipal bureaucracies. This needs to
be corrected. The medical officer of health should be the Chief Executive
Officer of a distinct service unit with accountability to a Board.

Despite the existence of s. 67(2), which should provide the medical officer of health
with clear authority over and responsibility for public health employees as noted
above, in some municipalities local medical officers of health are struggling to keep

their staff, much less direct them.
Subsection 67(2) provides:

The employees of and the persons whose services are engaged by a board
of health are subject to the direction of and are responsible to the medical
officer of health of the board if their duties relate to the delivery of public
health programmes or services under this or any other Act.
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This provision is designed to ensure that the Chief Medical Officer of Health has the
necessary authority and accountability in respect of staff and resources of the board of
health.?* Section 67 looks on its face like a common sense provision with which every
sensible person would agree. It has, however, become in some health units a battle-
ground between local medical officers of health, who attempt to preserve the admin-
istrative integrity of public health resources, and muncipal authorities determined to
extend their control at the expense of public health. More will be said below about
this problem in the context of s. 67.

As noted above, in Muskoka-Parry Sound, Mr. Scott observed that:

. the Board, in its attempts to address costs has become a micro-
manager of the MPSHU. The Board has no role in management of the
MPSHU.

The problems faced by some local medical officers of health and the situation in
Muskoka-Parry Sound Health Unit suggest that s. 67 has not prevented the appre-
hended danger that public health administration would become lost within the

municipal bureaucracies.

The Commission in its first interim report analyzed serious problems at the local level
and recommended:

94. The entire section provides as follows:
Medical officer of health

67 (1) The medical officer of health of a board of health reports directly to the board of
health on issues relating to public health concerns and to public health programmes and
services under this or any other Act.

Direction of staff

(2) The employees of and the persons whose services are engaged by a board of health are
subject to the direction of and are responsible to the medical officer of health of the board
if their duties relate to the delivery of public health programmes or services under this or any
other Act.

Management

(3) The medical officer of health of a board of health is responsible to the board for the

management of the public health programmes and services under this or any other Act.
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Whatever is done by way of structural revision, two adjustments are
clearly needed to the role of the local medical officer of health. The first
is to ensure, as noted above, that the local medical officer of health enjoys
the same degree of political independence from the local power structure
that the Chief Medical Officer of Health enjoys from the province. Both
the local medical officer of health and the Chief Medical Officer of
Health require the ability to speak out on public health issues without
going through a political filter, and need to manage outbreaks free from
politically motivated interference. The second is to ensure that the local
medical officer of health is not buried in the municipal bureaucracy. It
has been suggested that some local medical officers of health, as munici-
palities moved to consolidate, have been sucked into the corporate
municipal entity instead of retaining the executive authority over their
own operations that is necessary to ensure their accountability for the
administrative machinery that makes public health work on the ground.

The first recommendation, ensuring the independence of the local medical officer of
health, is discussed in the previous chapter, Medical Independence and Leadership.

Following the above passage in the first interim report, the Commission recom-
mended that s. 67 be enforced, or if necessary, amended:

Because of the overall provincial interest in public health protection and
because of the statutory obligations of the local medical officer of health
to ensure public health protection, the provisions of s. 67 should be
enforced or if necessary amended to ensure that the medical officer of
health has direct administrative control over the personnel and adminis-
trative machinery required to deliver public health protection.

M. Scott, in a presentation to the Grey-Bruce Board of Health, set out the important
distinction between the CEO/Board relationship in most corporations, and the
medical officer of health/board relationship in the Health Protection and Promotion
Act:

While the Board is ultimately responsible for the quality and success of
the mandatory health programs and in the execution of the above duties,
the relationship with the Medical Officer of Health (‘MOH?”) is central
to the success of the health unit.

The foregoing makes it plain that there is a marked difference between
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CEO/Board relationship in most corporations and the MOH/Board
relationship under the HPPA.

The Board, subject to the approval of the Minister, has the responsibility
to hire and fire the MOH, assess the MOH, and hold the MOH
accountable for the effective operation of the health unit. This on the
surface is similar to the Board/CEO relationship in other corporations.
However, in other corporations the Board can interfere with the CEO
and remove the CEO at will and even take over the operation of the

corporation. This is not an option under the HPPA.

In addition to the substantial medical powers carried by the MOH, the
MOH must also ensure the development of a budget that is sufficient to
meet the public health needs while administering a health unit that is
efficient, and cost effective. The board must approve the budget. This
leadership by the MOH in both medical and administrative matters and
the policy and approval oversight by the Board should provide assurance
that the public health is protected and that public health programs are

delivered at a reasonable cost to their taxpayers.

The failure to understand these dynamics and the central role of the
MOH was at the root of most of the problems in Muskoka-Parry Sound.
The board seemed to believe it could act as it saw fit with the office of the
MOH. They were wrong in policy and wrong in law!%>

In some areas there is a clear lack of understanding of the role of the board of health.
This is evidenced by the numerous examples of municipal officials, both those who sit
on boards of health and those who aren’t members of the board of health, virtually
ignoring s. 67. Those examples, along with the Muskoka-Parry Sound experience,
demonstrate that s. 67 as it now stands is powerless against any municipality or local
board that chooses to ignore or defy it.?® Section 67 in its present form has proved

95. Graham W.S. Scott, Q.C., Presentation to the Grey-Bruce Board of Health: Critical Elements for
Effective Governance of Boards of Health in Ontario, January 21, 2005. (Subsequently referred to as
the Scott Presentation.)

96. This is clear from the Scott Report findings:

... T am satisfied that the Board has shown little interest in meeting the requirements of the

legislation where it is inconvenient. For example:
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inadequate to prevent the mischief it was designed to prevent.

The overall provincial interest in public health protection, and the statutory obliga-
tions of the local medical officer of health to ensure public health protection, require
the amendment of's. 67 to ensure that the medical officer of health has direct admin-
istrative control over the personnel and administrative machinery required to deliver

public health protection.

The Commission therefore again recommends that s. 67 be amended and strength-
ened to ensure that those whose duties relate to the delivery of public health services
are directly accountable to, and under the authority of, the medical officers of health,
and that their management cannot be delegated to municipal officials. More impor-
tantly, however, as will be discussed below, so long as public health governance
remains at the local level, the provincial government must be vigilant in auditing and

taking decisive action where violations of s. 67 occur.

A parallel amendment is required to provide that the local medical officer of health
is the chief executive officer of the local board of health. It must be made abundantly
clear that the local medical officer of health has exclusive authority over the direction
of employees whose duties relate to the delivery of public health programmes and
services. It must be clear that the local medical officer of health is responsible to the
board for the management and administration of public health programmes and serv-
ices, and the business affairs of the board of health.

1) The Board has been without a full-time MOH for most of the time since 2000 and
consequently has not met the requirements of Section 62(1) of the HPPA, which require it
to appoint a full-time MOH.

2) The last time an MOH reported regularly to the Board was during the tenure of Dr.
Pfaff. The Board has, at best, been passive about the presence of the MOH at Board meet-
ings and is clearly outside the intent of Section 67(1) of the HPPA.

3) The Board’s actions with regard to personnel matters have circumvented and frustrated
the intent of Section 67(2) and (3) which provide that employees are subject to the direction
of, and responsible to, the MOH.

4) The Board has, by procedural means, made it difficult for the MOH to exercise the right

in Section 70 to attend each meeting of the Board and every committee meeting.

5) The Board has appointed Co-Chairs of the Board notwithstanding that they were aware
that the HPPA has no provision that permits the appointment of Co-Chairs.
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This measure, among others, is necessary to ensure that local medical officers of
health have the clear authority to manage the health unit and that appropriate public
health standards are met across the province. So long as municipally governed local
boards remain in place, the local medical officer of health requires both full author-
ity, as chief executive officer in respect of local public health services, and direct
accountability to the local board free from any municipal intervention.

As noted in the previous section, the medical officer of health requires a degree of
independence parallel to that now provided to the Chief Medical Officer of Health.
Medical officers of health should have the duty and the authority to speak out publi-
cally about local public health concerns. This must include the power to bring to the
attention of the public a local board’s failure or refusal to comply with their obliga-
tions under the Act. The local medical officer of health must be able to do so without
tear of recrimination, reprisal, dismissal, or other adverse employment consqequences.
The Commission reiterates its recommendation in the previous section that the
Health Protection and Promotion Act must be amended to provide every local medical
officer of health with a degree of independence parallel to that recommended for the
Chief Medical Officer of Health, including the duty and authority to speak out
publicly about local public health concerns without fear of adverse employment
consequences.

Recommendations
The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care enforce the Health Protection
and Promotion Act to ensure the protection of the medical officer of health
from bureaucratic and political encroachment in the administration of
public health resources and to ensure the administrative integrity of public

health machinery under the executive direction of the medical officers of

health. In particular, the Ministry of Health and Long-Term Care should:

> Amend and strengthen s. 67 of the Health Protection and Promotion Act to
ensure that those whose duties relate to the delivery of public health
services are directly accountable to, and under the authority of, the
medical officers of health, and that their management cannot be dele-
gated to municipal officials;

o Take enforcement actions in respect of violations of s. 67;
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> Amend the Health Protection and Promotion Act to clearly state that the
medical officer of health is the chief executive officer of the board of
health; and

> Amend the Health Protection and Promotion Act to provide local medical
officers of health a degree of independence parallel to that of the Chief
Medical Officer of Health, as set out in Chapter 1 of this Report.

Strengthening Accountability
SARS showed that provincial control over public health protection needs more teeth.

The present regime depends on compliance by local public health boards with the
Mandatory Health Programs and Services Guidelines (the Guidelines). First
published in 1984, and then revised in 1997, the Guidelines set out minimum
requirements for public health programmes and services delivered by public health
units across Ontario.

Although the statute requires local boards to comply with the Guidelines, a guideline
is no more than a suggestion, making the Guidelines a weaker form of direction than
standards. A uniform standard of health protection throughout the province requires
more than a series of suggestions that are inadequately monitored, audited and
enforced.

Under the Health Protection and Promotion Act, every board of health is responsible for
ensuring the provision of health programmes and services required under the Act and
its regulations. Section 4 of the Health Protection and Promotion Act provides:

4. Every board of health,

(a) shall superintend, provide or ensure the provision of the health
programs and services required by this Act and the regulations to the
persons who reside in the health unit served by the board; and

(b) shall perform such other functions as are required by or under this
or any other Act.

Section 5 of the Act sets out the types of health programmes and services that every
board of health must provide:
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5. Every board of health shall superintend, provide or ensure the provi-
sion of health programs and services in the following areas:

1. Community sanitation, to ensure the maintenance of sanitary

conditions and the prevention or elimination of health hazards.

2. Control of infectious diseases and reportable diseases, including
provision of immunization services to children and adults.

3. Health promotion, health protection and disease and injury preven-
tion, including the prevention and control of cardiovascular disease,
cancer, AIDS and other diseases.
4. Family health, including,

1. counselling services,

ii. family planning services,

ii1. health services to infants, pregnant women in high risk health cate-
gories and the elderly,

iv. preschool and school health services, including dental services,
v. screening programs to reduce the morbidity and mortality of disease,
vi. tobacco use prevention programs, and
Vil. nutrition services.
4.1 Collection and analysis of epidemiological data.

4.2 Such additional health programs and services as are prescribed by
the regulations.

5. Home care services that are insured services under the Health

Insurance Act, including services to the acutely ill and the chronically

ill.

While s. 5 sets out the general areas, it does not establish a baseline standard of serv-
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ice that must be provided in each area. Rather, this is set out in the Guidelines estab-
lished by the Minister under the authority of s. 7 of the Health Protection and

Promotion Act, which provides:

7. The Minister may publish guidelines for the provision of mandatory
health program and services and every board of health shall comply with
the published guidelines.

As the opening paragraph (see below) of the Guidelines demonstrates, the words
“guideline” and “standard” are used interchangeably, as if they had the same meaning

and same mandatory vigor:

The standards contained in this document obtain their legal authority
under provisions of the Health Protection and Promotion Act. Part II,
Section 5, of the Health Protection and Promotion Act specifies that boards
of health (as defined in the Health Protection and Promotion Act) must
provide or ensure the provision of a minimum level of public health
programs and services in specified areas. Section 7 of the Health
Protection and Promotion Act authorizes the Minister of Health to develop
and publish guidelines that represent minimum standards for these

programs and services.

However, guidelines are weaker than standards.

The Canadian Oxford Dictionary defines “guideline” as:
A principle or criterion guiding or directing action.

But it defines “standard” as prescriptive in nature:
An object or quality or measure serving as a basis or example or principle
to which others conform or should conform or by which the accuracy or
quality of others is judged.

Merriam-Webster’s Dictionary of Law defines “standard” as:

Something established by authority, custom, or general consent as a
model, example, or point of reference.

Stedman’s Online Medical Dictionary defines “standard” as:
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Something that serves as a basis for comparison; a technical specification
or written report by experts.

Although to some the difference between the words “guideline” and “standard” may
be a matter of linguistics, to others the term “standard” more appropriately reflects
their significance and mandatory nature. As one experienced medical officer of health
told the Commission:

It would be very helpful even if you just changed the name because in fact
they are ... if you read the details they are legally enforceable but you

would not think so from the description.

Although this observer thought the Guidelines were legally enforceable, it is difficult
to identify any quick and effective legal machinery for their enforcement under the

present system.

The term “guideline” connotes discretion and suggests that a particular level of
performance is desired but not required. A guideline is simply an indication or outline
of policy or conduct; a mere suggestion. Mere suggestions are not enough to ensure a
reasonable level of public health protection across the province. It is not enough to
require boards of health to meet guidelines. Standards are stronger, requiring a partic-
ular level of performance. The measures required to protect public health should be
laid down as binding standards across the province, having the force of law and with
consequences for noncompliance.

The Commission welcomes the decision of Dr. Basrur to review the Mandatory

Health Programs and Services Guidelines, a process that,

... will incorporate emerging health issues, best practices, new science, as

well as lessons learned from Ontario’s experiences with Walkerton, West
Nile virus and SARS.%7

Many public health advocates have recommended to the Commission that the stan-
dards be included as part of the regulations to the Health Protection and Promotion Act,
to give them the strength of law. This makes good sense in order to ensure that the
standards have the force of law. As one medical officer of health told the Commission:

97. Public Health Division, “2005 Financial Planning and Accountability Guide for Provincial Grants
for Mandatory and Related Public Health Programs,” (Toronto: February 2005), p. 3
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I recommend that the guidelines be replaced as a standard. I recommend
that they be given the weight and laws of regulations ...

Recommendation
The Commission therefore recommends that:

* Section 7 of the Health Protection and Promotion Act be amended to provide
that the Minister, on the advice of the Chief Medical Officer of Health,
shall publish standards for the provision of mandatory health programmes
and services, and every board of health shall comply with the published
standards that shall have the force of regulations.

Monitoring, Auditing and Enforcement

Compliance is weak in any system when standards are considered to be mere sugges-
tions whose observance is discretionary. Compliance declines gravely in any system
when standards are perceived to lack the weight of mandatory direction and are not
effectively monitored, audited or enforced. Under such conditions, even the best-
crafted standard can fall short of its intended goal.

Effective monitoring, auditing and enforcement can help to root out organizational
problems before they spin out of control and require drastic measures. They can raise
the level of performance among weaker health units. And they can ensure the provi-

sion of a uniform level of public health services throughout Ontario.

Ineftective monitoring, auditing and enforcement, as demonstrated by SARS, can
allow problems of capacity, resources and leadership to fester and worsen. Weak
health units are permitted to decline even further. Ineffective central control deprives
Ontarians of their right to expect similar levels of public health protection no matter

where they live.

Prior to SARS, the Ministry had a poor track record of monitoring local health unit
compliance with the Guidelines. The Provincial Auditor (now the Auditor General)
stated in his 2003 report:

Ministry staff informed us that, since 1998, only one assessment of a

local health unit had been undertaken and that in March 2003, the
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Ministry began limited assessments of mandatory programme areas at
five local health units.

When the Guidelines were revised in 1997, the Ministry estimated that
it would take three years to achieve full compliance. In 1998, the
Ministry initiated an annual Mandatory Programs Indicator
Questionnaire (MPIQ), whereby local health units answered a series of
questions related to the Guidelines. The Ministry uses their answers to
assess whether programme requirements are being met. At the time of
our audit, the Ministry was in the process of reviewing the MPIQs
covering the year 2001.

We questioned the Ministry’s full reliance on the MPIQ as a basis for its
assessment, as the MPIQ data consisted solely of local health units’ self-
reported answers and the Ministry did not have any procedures in place
for verifying the reliability of the information reported. In this regard, in
2000, the Mandatory Programs Measurement Working Group, compris-
ing representatives from the Public Health Branch and Ontario’s
Association of Local Public Health Agencies, recommended that the
MPIQ be evaluated for its validity as a tool for assessing compliance with
the mandatory programs. At the time of our audit, the recommended
evaluation had not been conducted.

Based on its review of the completed MPIQs for the year 2000, the
Ministry concluded that local health units were 78 per cent compliant
with the Guidelines. This was calculated by averaging the overall compli-
ance rate for each of the MPIQ _areas across the 37 local health units.
However, we noted that this calculation was not a meaningful measure of
compliance and was therefore not an indicator of the Actual performance
and overall effectiveness of public health programmes across the

province. Specifically, we noted the following weaknesses in the compli-

ance calculation and the MPIQ itself.

* The Ministry calculated overall compliance without considering the
relative size of individual health units (the population served by the
largest local health unit is over 60 times that of the smallest health
unit).

* Compliance was assessed in absolute, “either/or” terms, rather than
taking into account degrees of compliance. For instance, one health
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unit was about 10 per cent compliant in a mandatory programme area
while another was 70 per cent compliant, yet both were rated equally
non-compliant.

* The MPIQ_did not elicit compliance data for all of the mandatory
programmes and services. For example, the Guidelines include an

objective for a coverage rate of 95 per cent for vaccinating children for

hepatitis B by the end of grade 7, but the MPIQ did not address hepa-

titis B vaccination coverage rates.”®

A compliance monitoring system that does not adequately measure compliance is of
little help. Improved monitoring through random assessments was recommended by
M. Justice O’Connor in the Walkerton Inquiry and also in the 2003 report of the
Provincial Auditor;

Under the Act, the Minister of Health and Long-Term Care may assess
whether local health units are providing or ensuring the provision of
health programmes and services in accordance with the Guidelines. In
addition, Part One of the Walkerton Report, released in January 2002
(the report was the result of the Walkerton Inquiry, established in June
2000 to investigate the water-borne E. Coli outbreak in Walkerton,
Ontario), recommended that the Ministry conduct random assessments
on a regular basis to ensure local health units are complying with the
Guidelines. The report also stated that the Ministry should annually
track trends in noncompliance in order to assess whether changes are
required to the mandatory programmes and whether resources require

adjustment to ensure full compliance.”’

Since SARS the Public Health Division under Dr. Basrur’s leadership has made
important strides in addressing this problem, sending a clear signal that the
Guidelines are to be treated as mandatory standards — not suggestions. The Public
Health Division’s recently released “2005 Financial Planning and Accountability
Guide for Provincial Grants for Mandatory and Related Public Health Programs”
advises boards of health and health units:

98. 2003 Annual Report of the Office of the Provincial Auditor of Ontario, pp. 223-4.
99. Ibid, p. 223.
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To ensure that services provided by health units respond effectively to the
needs of Ontarians, the Ministry will actively enforce compliance with the
Mandatory Health Programs and Services Guidelines.%

Indeed, a heightened level of accountability is a constant theme of the “2005
Financial Planning and Accountability Guide for Provincial Grants for Mandatory
and Related Public Health Programs.” It advises boards of health and health units:

In 2005 the Ministry will implement a performance measurement
system. This, along with the Program-Based Grant Request and related
reporting requirements, will enable the Ministry to strengthen its review
of eligible expenditures in order to effectively monitor programme fund-
ing and service delivery. These initiatives will build on the public health
system’s demonstrated interest in working towards increased accountabil-
ity. The continuing cooperation of all public health providers will be
essential to our success in demonstrating accountability and “value for
money” as we move forward to revitalize Ontario’s public health system.

In addition to improving accountability, the information obtained
through the above noted mechanisms will assist us in planning future
programme changes and enhancements and will inform the Mandatory
Program Review and the Local Public Health Capacity Review commit-

tCCS.lOl

The Guide, for example, provides clear direction on how funds for infection control
should be allocated and monitored. It states:

The Ministry has clarified the requirements for the Infection Control
program (formerly the SARS Short-Term Action Plan) initiated in
2003 . ..

*  For the Infection Control program, health units are required to stay
within both the funding levels and the number of full-time equiva-
lent positions identified in the Ministry’s allocation letter of

100. Public Health Division, “2005 Financial Planning and Accountability Guide for Provincial Grants
for Mandatory and Related Public Health Programs,” (Toronto: February 2005), p. 3
101. Ihid.
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December 19, 2003 (supercedes and replaces original allocation letter
of September 25, 2003).

* Funding for this initiative must be used solely for the purpose of
hiring and supporting staff that will increase the health unit’s ability
to monitor and control infectious diseases and enhance its ability to

deal with surges of activity related to outbreaks of diseases.

*  Effective with the 3rd Quarter Report due October 30, 2005, health
units will be required to submit the “Staffing and Related Costs”
report for the Infection Control Program as part of their quarterly
reports.

Staff funded through this initiative are required to be available to be
re-deployed when requested by the Province to assist with large-scale
outbreaks in the event that they threaten to overwhelm another local
health unit’s capacity to respond. This is part of the provincial
commitment to improve the capacity of all Ontario public health

units to control and respond to infectious diseases.!%?

Meeting the minimum requirements set out in the Guidelines is also an explicit
feature of transfer payment agreements between the Province and the local health

unit. The recently released Guide states:

Transfer payments involve an agreement between the Province and the
applicable health unit. The Ministry must ensure that prior to advancing

any provincial funds to health units, signed agreements are in place that:

* Bind the health unit to achieve specific, measurable results per the
Mandatory Health Programs and Services Guidelines;

* Require health units, as a condition of funding to have in place
governance and administrative structures and processes necessary to
ensure prudent and effective management of public funds;

*  Require health units to provide periodic reports on financial status

and relevant financial and program results achieved,;

102. Ibid, pp. 6-7.
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*  Clearly establish the province’s right to require independent verifica-
tion of reported information by independent professionals;

* Limit the obligations of the province according to the terms of
programs approved by Cabinet; and

*  Permit the recovery of provincial funds and/or the discontinuance of

ongoing funds in the event of health unit non—performance.103

Monitoring and reporting is also an explicit feature of the transfer payment agree-
ments. The Guide states:

Monitoring and Reporting

The Ministry is required to obtain and review information on the status
of health unit eligibility and performance and identify noncompliance
with agreements and the failure of health units to demonstrate continued

eligibility.104

The Guide also outlines the consequences of failing to meet the terms of the funding
agreements:

Corrective Action

The Ministry must initiate corrective action where a health unit has
failed to comply with any of the terms of the agreement or where ineli-
gibility is identified. Where appropriate corrective action is outside its
direct authority, the Ministry must bring the situation to the attention of
officials with the necessary authority.

The nature of corrective action will depend on the type and extent of
noncompliance, but in all cases the objective of corrective action is to
ensure that provincial funds are used as specified in agreements or
returned to the provincial treasury.19

103. Ibid, pp. 16-17.
104. Ibid, p. 17.
105. Ibid, p. 17.
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Complimenting these initiatives is an innovative change in the role of the Auditor
General (formerly called the Provincial Auditor.) The Guide advises boards of health
and health unit staff that Bill 18, An Act Respecting the Provincial Auditor, which
received Royal Assent in November 2004, expands the mandate of the Auditor
General to conduct discretionary value-for-money!% audits of local boards of health.

Section 9.1 of the Act states:

9.1 (1) On or after April 1, 2005, the Auditor General may conduct a
special audit of a grant recipient with respect to a reviewable grant
received by the grant recipient directly or indirectly on or after the date
on which the Audit Statute Law Amendment Act, 2004 receives Royal
Assent.

Exception

(2) Subsection (1) does not apply with respect to a grant recipient that is
a municipality.

However, while the Auditor General does not have the mandate to audit municipali-
ties, s. 9.2 of the Auditor General Act does provide the following authority with
regards to municipal grants:

106. According to the web site of the Auditor General: “An extremely important part of the Auditor
General’s mandate is the value-for-money component. Value-for-money audits are assessments of
whether or not money was spent with due regard for economy and efficiency and whether appropri-
ate procedures were in place to measure and report on the effectiveness of government programs.
Under the Auditor General Act, the Office is required to report to the Legislature significant
instances where it is observed that the government is not fulfilling its responsibilities in these areas.
To fulfill its value-for-money mandate, the Office annually conducts audits of selected ministry or
agency programmes and activities. Major programmes and activities are generally audited every five
years or so. Every year, senior management of the Office consider a number of risk factors when
selecting which programmes to audit in the coming audit period. These factors include: the results of
previous audits, the total revenues or expenditures at risk, the impact of the programme or activity on
the public, the inherent risk due to the complexity and diversity of operations, the significance of
possible issues that may be identified by an audit, and the costs of performing the audit in relation
to the perceived benefits. The results of value-for-money audits are reported on in the Auditor
General’s Annual Report and constitute a large portion of that document. As well, of all the observa-
tions that the Auditor General reports on, value-for-money findings tend to attract the largest
proportion of media coverage and interest from the public and from the Standing Committee on
Public Accounts.” (See http://www.auditor.on.ca/english/aboutus/whatwedo_frame.htm)
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9.2 (1) The Auditor General may examine accounting records relating to
a reviewable grant received directly or indirectly by a municipality.

(2) The Auditor General may require a municipality to prepare and
submit a financial statement setting the details of its disposition of the
reviewable grant.

The Ministry of Health advises that spot audits have been conducted since SARS to
determine whether local health units are meeting mandatory infection control guide-
lines. This sensible initiative needs to become part of the regular accountability and
monitoring process authorized and required by law to serve not only as an accounta-
bility measure to encourage compliance and identify problems at an early stage, but
also as a management tool to identify and correct general trends in noncompliance.

That’s why the Commission recommends that the Health Protection and Promotion Act
be amended to require, by law, the regular monitoring and auditing, including random
spot auditing, of local health units to ensure compliance with provincial standards.
The public should be able to see any such audits so that they can judge the level of
performance of their local health unit.

Effective monitoring, auditing and enforcement require sufficient allocation of
resources — to the Provincial Health Division, to the local health units, and to the
Auditor General. Too often in the past, the importance of monitoring compliance
with public health standards has been given short-shrift — both as a strategic impera-
tive and a funding priority. And yet, as suggested by Mr. Justice Horace Krever in the
Commission of Inquiry on the Blood System, by Mr. Justice O’Connor in the
Walkerton Inquiry, and by the Provincial Auditor in his 2003 report, monitoring and
audits are essential to ensuring that public health standards are maintained so that
emergencies are either prevented from developing or can be more effectively
contained.!%”

The enactment of a new statutory duty to monitor and audit, together with an
increased emphasis on active enforcement, are vital to ensure that problems are found
and fixed before they get so big that they require heavy and expensive interventions.

107. Mr. Justice Horance Krever, Final Report, Commission of Inquiry on the Blood System in Canada
(Ottawa: 1997), Volume 3, p. 1054; Mr. Justice Dennis O’Connor, Part One: Report of the Walkerton
Inquiry (Toronto: January 14, 2002), pp. 263-4; Provincial Auditor of Ontario, 2003 Annual Report
(Toronto; December 2, 2003), pp. 217-44.
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With this increased responsibility must come increased resources to fund the moni-
toring, the audits and the enforcement. As noted below in the section on public health
resources, it is idle to enact improvements to the public health system without fund-
ing those improvements. Publicly announced initiatives, without adequate funding,
mislead the public.

Recommendation
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to require by law the
regular monitoring and auditing, including random spot auditing, of local
health units to ensure compliance with provincial standards. The results of
any such audits should be made public so citizens can keep abreast of the
level of performance of their local health unit.

Composition & Qualification of Boards of Health

Acting on recommendations set out by the Commission in its first interim report!8
and the recommendations in the Walker Report,!%? the provincial government has
begun to upload a greater proportion of public health funding. The goal is for the

province, by January 2007, to be responsible for 75 per cent of public health fund-

ing 110

108. The Commission in its first interim report recommended the following:

There is no scientific way to determine the appropriate degree of provincial funding upload for
infectious disease surveillance and control. Although a case can be made for 100 per cent funding
upload, the persuasive views of a number of local medical officers of health suggest that it would be
sensible to upload infectious disease control to a provincial contribution of at least 75 per cent.

It may be that the provincial acceptance of that recommendation, the initiatives taken by Dr. Basrur
since her appointment, and the recommendations in this second interim report will fix the underly-
ing governance problems. It is the Commission’s further position in this report that if these meas-
ures do not fix the problems, a clear decision must be made by the end of 2007 whether or not to
upload funding and control 100%100 per cent to the province (p. 175).

109. The Walker Final Report, p. 74.
110. Ministry of Health and Long-Term Care Press Release, “New provincial commitment to public
health a positive change,” May 28, 2004.
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On the principle of say for pay, it follows that the province should assume a greater
representation on local boards of health. If the provincial government is paying for
three-quarters of the funding, then it should clearly have a greater say than it does

now — less than 50 per cent!!!

— in its representation on local boards of health.

As for the proportion of municipal and provincial appointees on boards of health, it is
anomalous that the province, which now pays over 50 per cent of the overall cost, is
restricted by statute to less than 50 per cent of board appointees. It is not just a ques-
tion of money. Public health is a provincial programme. As noted above, the nature of
infectious disease requires stronger central control of the machinery that detects and
prevents its spread throughout the province. Should the recommendations in this
report be implemented, the degree of provincial control will increase. The governance
of a provincial programme, funded mostly by the province, requiring a strong measure
of provincial control, should attract a majority of provincial appointees on the local

governing boards.

The Commission therefore recommends that the province appoint a majority of the
members of each local board of health.

A significant practical difficulty attends this recommendation. There has been from
time to time a significant delay in the cabinet appointment (by Order in Council) of
provincial representatives on local boards, including boards of health. Long standing
vacancies interrupt continuity and impair the full functioning of local board. As one
medical officer of health noted:

The other problem with provincial appointees that has been experienced,
especially with district health councils, is if the provincial government
delays in appointing it can really paralyze governance bodies, so that’s
another piece that attention needs to be paid to. If you happen to get a
government that wasn’t supportive of public health, a way to make it very
difficult to move forward is to not to fill the empty seats.

The Commission therefore recommends that if cabinet has not by Order in Council

111. Subsection 49(3) of the Health Protection and Promotion Act provides that the provincial represen-
tation should always be less than half:

The Lieutenant Governor in Council may appoint one or more persons as members of a board of
health, but the number of members so appointed shall be less than the number of municipal
members of the board of health.
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filled a board of health vacancy within six weeks, the vacancy shall be filled by an
appointment made directly by the Chief Medical Officer of Health.

When asked about increasing the proportion of provincial representation on boards of
health, some members of the public health community met this suggestion with
caution. They thought that in many cases the quality of provincial appointments did
not reflect the degree of commitment to public health required of those in a steward-
ship role. One medical officer of health observed:

... from my previous experience, when we had provincial appointees they
were not that distinguished or helpful, so I guess it has not been a great
experience.

Widespread concern was expressed not only about provincial representatives on
health boards, but about the general need for board members to have some qualifica-
tions based on experience, interest, and commitment in respect of public health.

Some local medical officers of health have to contend with board of health members
whose sole focus is on cutting the budget. As one local medical officer of health
described their situation:

.. one of the board member’s key agendas is to cut our budget. My
budget meeting is next week. [They] have been actively voting against,
and trying to undermine what we’re doing since the day [they] walked in
the door. And it depends on who’s at the table, whether or not the more
reasonable people at a particular meeting, [are] able to carry the discus-
sion around the table. And frankly, it’s very disheartening for me as a
medical officer of health and my staff, when they’re just trying to do their
jobs, to see how the board behaves.

Whether a board of health member is appointed by the province or the municipality,
the member has a duty of stewardship not only for the expenditure of public funds but
also for the delivery of public health services that adequately protect the public. They
should, as members of a board of health, share a public health agenda, interest, and
commitment. Unfortunately this is not always the case.

Mr. Scott, the assessor in Muskoka-Parry Sound referred to above, summarized the
conflict faced by many municipal officials who also sit on boards of health:

One central question that needs to be addressed is: Does a conflict of
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interest exist between a municipal councilor’s duty to the taxpayer and his
or her duty to the community as a steward of the public health system?

I encountered these issues directly in carrying out the Muskoka-Parry
Sound assessment. There was a very serious disconnect between the way
the Board interpreted its role and what constituted specific requirements
of the HPPA and many of the established principles of good governance.

I believe many of those problems originated from a fundamental misun-
derstanding of how their duties as Board members differed from their
duties as elected municipal representatives. Clearly elected municipal
representatives are expected by their electorate to manage the affairs of
their jurisdiction in an efficient and effective manner; and of obvious
importance, is the need to manage them in accordance with the resources
available. This puts pressure on the elected municipal representatives to
deliver as much as they can for as little tax demand as possible. It further
creates an incentive to pick and choose among priorities to keep taxes
down and to focus on priorities that may get the most positive reception
from the electorate. An elected municipal representative, when wrestling
with difficult municipal budgetary demands, is obviously tempted to
consider the heath unit as just another essential service that must play its
part in the management of the municipal cost structure.

Unfortunately that is not how it works if the law is to be respected!

I believe that there is a potential conflict most notably arising around
what was termed the municipal funding dilemma by Justice Campbell.
There is a deep structure problem that drives much of the trouble on
boards of health. The municipal funding dilemma is that the municipal-
ities fund public health, a provincial program, from a limited local prop-
erty tax base. Even though the province underwrites more than 50 per
cent of the costs of the program, provincial program growth drives
municipal costs. This puts the municipalities in a tough spot, a spot that
many municipal councilors feel is unjust and unfair. This is covered
succinctly in Justice Campbell’s Interim report, SARS and Public Health

1n Ontario.

A municipal councilor who also sits on a board of health has two hats,
the municipal politician hat: keep faxes down and the public health hat:
fight disease. When the councilor is sitting on the board of health he or
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she cannot perform their statutory duty by simply saying ‘%o increases
because I made a political promise to hold taxes.” The councilor on health
board cannot say ‘a// I care about is the money; no tax increases; public health
will have to be cut like everything else.” Those statements would constitute
a derogation of his or her duty to the Board of Health. Only one hat can
be worn on the Board of Health.

Clearly those who control public funds have a stewardship to ensure
value for money. But the councilor on the board of health is bound by

legal duty under HPPA which is where his or her first loyalty must lie.

It is not at the option of the Board to avoid their statutory duty to meet
the budget requirements of the health unit. The mandatory health
programmes and services to be delivered are a statutory requirement.
Further, the standards expected for programme delivery are clearly laid
out, so there is little room for Board members to adjust the Health Unit
budget.

This can make it very awkward for elected municipal representatives who
are on the Board as they are open to suggestions from their colleagues
that they are not applying the same standards of restraint to the Board
that they are applying to other municipal responsibilities. While an unfair
shot in the circumstances, it is in fact true, due to the lack of flexibility to
suspend or cut back on most programs.

This reality does not at all diminish the importance of the Board or
the job of ensuring that the budget is well managed and appropriate
for the services delivered, but it does very much limit budgetary discre-

tion.112

This is a conflict that is not shared by unelected representatives on the board of
health. One local medical officer of health described the important role that the

public member of the board of health, an unelected official, played in their board of
health:

We have a citizen who is knowledgeable and interested in public
health and they sit on the board. Having them provides for healthy

112. The Scott Presentation.
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checks and balances between the public members who are much
more concerned about public health and the business of public
health. They have less of an issue with the hats they wear at the
table.

M. Scott also noted the value of municipally appointed, non-elected public represen-
tatives on a board of health:

One final thought on municipal representation. Section 49(2) of the
HPPA refers to municipal members. The Act defines municipal
member as “... a person appointed to the Board of Health by the
Council of the Municipality.” Consequently, the municipality may
appoint members who are not elected members of municipal coun-
cils. This could have the advantage of removing any conflict an
elected representative may experience while providing an experienced
individual in the community with an interest in public health the
opportunity to serve the interests of public health.

The Commission recommends that the Health Protection and Promotion Act be
amended to require that those appointed to boards of health possess demonstrated
experience or interest in the goals of public health — to prevent the spread of disease
and to protect the health of the people of Ontario — and that they be broadly repre-
sentative of the community to be served.!13

The Commission recommends that consideration be given to a Health Protection and
Promotion Act amendment to clarify the role and priorities of health board members,
the first priority being compliance with the Health Protection and Promotion Act and
the mandatory public health standards.

One local medical officer of health described their vision for a board whose goal is
health protection and promotion supported by links with the new proposed Ontario
Health Protection and Promotion Agency:

I've thought about this, and I thought why do we need a Board. And if

113. Section 2 of the Health Promotion and Protection Act provides:

The purpose of this Act is to provide for the organization and delivery of public health programmes
and services, the prevention of the spread of disease and the promotion and protection of the health

of the people of Ontario.
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you were going to change things, who would you put on your Board? I
can imagine there being a Board, and it could be governing, could be
advisory, with a senior person from the Boards of Education, so that we
could in fact work collaterally with and gain entry to the school boards.
We don'’t have that now. We could have somebody from the business
community. Worksites are a venue for public health programmes and
services. What a great way of getting a sounding as to whether a serv-
ice delivery strategy will work, as well as an entrée into the business
community. If we did have a successor Board, that’s how I would go
about structuring it. It would be very strategic, and it would be serving
at least two roles. One as a kind of a sounding board type of function,
as well as kind of a conduit if you will, into specific sectors that perhaps
are not well represented now. So that’s how I would do it. It would
certainly be far different than it is now, which as you know depends on
the whim of the municipal council approval who gets on it, and for
many boards of health, it changes yearly. So you make a few gains in
terms of their understanding, appreciation and guidance with respect to
public health, and just like that, they change. The other thing I would
say is, I could imagine a model like CCO, Cancer Care Ontario, if
Wialker recommends and the government sets up a provincial health
protection and promotion agency, that is independent of government,
presumably it will be governed by a board of directors, and I could
imagine that a local board perhaps could nominate one or two
members to the directorship of the Provincial agency, and at a govern-
ment’s level, that could provide the tie-in there, as it does with the
Board of Cancer Care Ontario, and regional cancer advisory commit-
tees that are set up at the regional level. I could imagine that as well.
And that would be another way of ensuring communication between

the province and local authorities, in addition to the Chief Medical
Officer of Health.

Whatever the ultimate structure and composition of boards it will, as Mr. Scott
points out, be in the best interest of members of boards of health to become proac-
tive and ensure they are complying with their obligations under the Health
Protection and Promotion Act and that their sole focus is the protection of the

public:

It is not only Justice Campbell who is putting the heat on Boards of
Health, the Walkerton Report that you are very familiar with, and the
new national and provincial emphasis on public health will necessarily
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place a bigger and bigger spotlight on Health Board affairs. Board
members will be locally front and centre for the next SARS-type event;
growing health information reporting will put you on the spot if you are
not meeting provincial or national performance expectations and statu-

tory requirements.

The simple message is — expectations are changing and changing fast
with regard to governance and accountability practices and it will not be
good news for Boards of Health that have not fully met expectations if
things go awry. Things will go awry! Pandemics happen, and with some
of the flu and other infectious disease strains that are developing and
society’s difficulty in keeping pace with vaccinations and potential cures,
the local performance may have a big impact on the spread and/or
management of the event. The ability of terrorists to impact public health
is real and management and operational incompetence can still have a
devastating effect.

When disaster strikes will the Health Board be able to say it met the
governance standards expected and did its best when the inevitable ques-

tions are asked? That will be the minimum test to protect the community
and the Board.

In the event of a public health crisis the Board may not only be under
intense public scrutiny but may also be subject to legal action. The issue
of whether you met your duties under the law may be subjected to
prolonged legal proceedings. This is of little comfort unless you enjoy the
spectre of unending legal fees and spending long periods under a poten-
tial cloud. A more practical way of assessing whether you are living up to
your obligations and hopefully avoid legal proceedings is to apply some
simple tests. Given your understanding of your obligations as a board
member how would you explain your action as a witness at an inquest or
to a Royal Commission or how do you think your position would be
portrayed in the media?
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Recommendation

The Commission therefore recommends that:

The Health Protection and Promotion Act be amended to ensure that the
greater funding and influence of the province in health protection and
promotion is reflected in provincial appointments to local boards of health.
Also to ensure that the qualifications required of members of boards of

health include experience or interest in the goals of public health. In partic-
ular, the Ministry of Health and Long-Term Care should:

appoint a majority of the members of each local board, to reflect the
greater proportion of provincial public health funding and influence;

amend the Health Protection and Promotion Act to provide that where
cabinet has not by Order in Council, the vacancy shall be filled by an
appointment made directly by the Chief Medical Officer of Health;

amend the Health Protection and Promotion Act to require that those
appointed to boards of health possess a demonstrated experience or
interest in the goals of public health — to prevent the spread of disease
and protect the health of the people of Ontario — and that they be
broadly representative of the community to be served; and

consider an amendment to the Health Protection and Promotion Act to
clarify the roles and priorities of health board members, the first prior-
ity being compliance with the Health Protection and Promotion Act and
the mandatory public health standards.

Good Governance Best Practices

No matter how the relationship between the province and local public health units

takes shape, local oversight of public health should reflect the best practices of good

governance.

For many years, the word “governance” had a simple meaning. The Canadian Oxford

Dictionary defines it as:
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The act or manner of governing.

In recent years, as demonstrated by its usage in this chapter, “governance” has taken
on a wider meaning to include structures, processes and systems to whose goal is,

... arobust, well-run organization that achieves peak performance and is

accountable to the public it serves.!1

Many studies in recent years have compiled best practices of good public sector gover-
nance including the final report of the Broadbent Panel on Accountability and

115 the work of American health care consultants

Governance in the Voluntary Sector,
Dennis D. Pointer and James E. Orlikoff,!1¢ and the recently released guidelines

issued by the Office of the Premier of the Province of British Columbia.1”

In Ontario, the best framework for health organizations may be the one developed by
Mr. Scott and Ms. Maureen A. Quigley for the Ontario Hospital Association and
funded by the Ministry of Health and Long-Term Care.!'8 The following key princi-
ples for good governance have been derived from the work of Mr. Scott and Ms.
Quigley and adapted to the public health environment:

* Boards of local public health units are accountable to the communities they
serve: to effectively deliver services; make appropriate use of community

resources; and consider their communities’ particular needs and requirements.

* Boards of local public health units also are accountable to the province for:
utilizing grants in a manner consistent with provincial directions; ensuring
compliance with mandatory health guidelines, regulations and legislation; and
measuring performance against accepted standards and best practices.

114. Office of the Premier of British Columbia, “Best Practice Guidelines: Governance and Disclosure
Guidelines for Governing Boards of British Columbia Public Sector Organizations,” (Victoria:
February 2005), p. 1.

115. Panel on Accountability and Governance in the Voluntary Sector, “Building on Strength:
Improving Governance and Accountability in Canada’s Voluntary Sector,” (Ottawa: February 1999)

116. Orlikoff, James E. and Dennis D. Pointer, “Getting to Great: Principles of Health Care
Organization Governance,” (San Francisco: 2002).

117. Office of the Premier of British Columbia, “Best Practice Guidelines: Governance and Disclosure
Guidelines for Governing Boards of British Columbia Public Sector Organizations,” (Victoria:
February 2005)

118. Quigley, Maureen A. and Scott, Graham W.S., “Hospital Governance and Accountability in
Ontario,” (Toronto: April 2004)
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There must be a clear distinction between the roles of management and the
roles of boards. While boards delegate authority to management, they must
also monitor, assess and evaluate the actions of management. Management
oversees the day to day operations of the health unit within the parameters of
mandatory health guidelines, regulations and legislation and in the context of
their boards’ accountability to the communities they serve and the province.

In making board appointments, the province and the municipality should
select a percentage of members equal to their respective financial contribu-
tions. In most cases, this requirement would be satisfied by the above recom-
mendation that the province appoint a majority of board members.

The province should establish two sets of criteria for board members. One set
of criteria should require generic qualities, including the ability to consider
issues critically, to work towards a consensus and to foster a positive working
environment. The second set of criteria should be more directly applicable to
a public health setting, including: a demonstrated interest in public health
issues, a scientific or medical background, an understanding of risk communi-
cation, or some other qualifications such as business expertise or community
development experience.

Terms of board members should be staggered so that, at any one time, two-
thirds of the board is comprised of experienced members.

A medical officer of health’s performance should be measured against agreed
objectives.

A board’s performance should be measured against the objectives set by the
board and the province.

The performance of individual board members should be assessed each year in
terms of their participation and contribution to the work of the board.

Recommendation

The Commission therefore recommends that:

The Ministry of Health and Long-Term Care introduce a package of gover-
nance standards for local boards of health with reference to those sources
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referred to above, such as the Scott and Quigley governance framework.

Conclusion

Public health at the local level needs attention. The existing problems faced in some
health units cannot be permitted to continue. The government, for the reasons given
above, needs to make a clear decision by the end of the year 2007 whether to upload
the financing and control of public health 100 per cent to the province and away from
the municipalities.

Although there is no consensus on the ultimate solution for the problems of split
provincial-municipal governance, there is a consensus that improvements of the kind
described above are required even within the existing system

Whatever the ultimate solution, the Health Protection and Promotion Act must be
strengthened and enforced in the manner described above to ensure a uniform stan-
dard of protection across the province. Boards of health must likewise be strengthened
to ensure that those who comprise the boards of health are committed to and inter-
ested in public health, that they clearly understand their primary focus is to be protec-
tion of the public’s health, and that they broadly represent the communities they
serve.

The current state of affairs cannot continue. The cost of failing to fix will be to risk
more disease and death.

Recommendations
The Commission therefore recommends that:

* The province, by the end of the year 2007, after the implementation of the
recommendations of the pending public health capacity review, decide
whether the present system can be fixed with a reasonable outlay of
resources. If not, funding and control of public health should be uploaded
100 per cent to the province.

* The Ministry of Health and Long-Term Care enforce the Health Protection
and Promotion Act to ensure the protection of the medical officer of health
from bureaucratic and political encroachment in the administration of
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public health resources and to ensure the administrative integrity of public
health machinery under the executive direction of the medical officers of
health. In particular, the Ministry of Health and Long-Term Care should:

> Amend and strengthen s. 67 of the Health Protection and Promotion Act to
ensure that those whose duties relate to the delivery of public health
services are directly accountable to, and under the authority of, the
medical officers of health, and that their management cannot be dele-
gated to municipal officials;

o Take enforcement actions in respect of violations of s. 67;

> Amend the Health Protection and Promotion Act to clearly state that the
medical officer of health is the chief executive officer of the board of
health; and

> Amend the Health Protection and Promotion Act to provide local medical
officers of health a degree of independence parallel to that of the Chief
Medical Officer of Health, as set out in Chapter 1 of this Report.

* Section 7 of the Health Protection and Promotion Act be amended to provide
that the Minister, on the advice of the Chief Medical Officer of Health shall
publish standards for the provision of mandatory health programmes and
services, and every board of health shall comply with the published stan-

dards that shall have the force of regulations.

* The Health Protection and Promotion Act be amended to require by law the
regular monitoring and auditing, including random spot auditing, of local
health units to ensure compliance with provincial standards. The results of
any such audits should be made public so citizens can keep abreast of the
level of performance of their local health unit.

e The Health Protection and Promotion Act be amended to ensure that the
greater funding and influence of the province in health protection and
promotion is reflected in provincial appointments to local boards of health.
Also to ensure that the qualifications required of members of boards of

health include experience or interest in the goals of public health. In partic-
ular, the Ministry of Health and Long-Term Care should:
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° appoint a majority of the members of each local board, to reflect the
greater proportion of provincial public health funding and influence;

> amend the Health Protection and Promotion Act to provide that where
cabinet has not by Order in Council, the vacancy shall be filled by an
appointment made directly by the Chief Medical Officer of Health;

> amend the Health Protection and Promotion Act to require that those
appointed to boards of health possess a demonstrated experience or
interest in the goals of public health — to prevent the spread of disease
and protect the health of the people of Ontario — and that they be
broadly representative of the community to be served; and

> consider an amendment to the Health Protection and Promotion Act to
clarify the roles and priorities of health board members, the first prior-
ity being compliance with the Health Protection and Promotion Act and
the mandatory public health standards.

The Ministry of Health and Long-Term Care introduce a package of gover-

nance standards for local boards of health with reference to those sources

referred to above, such as the Scott and Quigley governance framework.
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The Health Protection and Promotion Act is the legal engine that makes public health
go. The work of protecting us from infectious disease, during SARS and in normal
times, is conducted under its authority. Actions to protect us against disease — preven-
tion, investigation, and intervention — are all taken under this statute. It is a funda-
mental tool public health authorities use to protect us against infectious outbreaks.

The Health Protection and Promotion Act was proclaimed in force in 1983, replacing
the former Public Health Act. There have been minor amendments since then, directed
mainly at funding arrangements and the machinery of service delivery by local boards
of health. These amendments have not altered the confusing structure of the statute.

SARS prompted a few urgent spot amendments.'? As noted below, the speed with
which these amendments were enacted is a tribute to the skill and professionalism of
the lawyers in the Attorney General’s department, including those seconded to legal
branches in other Ministries. These amendments aside, there has been no major over-
haul of the statute since 1983. That in itself is no reason to amend it. But the more the

119. The SARS Assistance and Recovery Strategy Act, 2003, S.0. 2003, c. 1. received royal assent (and
thereby came into force) on May 5, 2003. Part I contemplates (s.6) various SARS-related leave
scenarios, and then provides for various protections including (ss.8ff) reinstatement, protection of
wage rates, and protections against reprisals. In essence this portion of the Act establishes a “SARS
leave” which is in addition to the entitlement to the emergency leave provided under recent amend-
ments to the Employment Standards Act, 2000 (ESA). The Act also provides protection to employers
where a termination was carried out “solely for reasons unrelated to the leave.” Part II of the Act
provides for a suspension of the retail sales tax on hotel charges during a 5-month period following
the SARS crisis. Part III of the Act amends s. 7.1 of the Emergency Management Act, which gives
the Lieutenant Governor in Council power to make temporary orders to facilitate assistance to
victims of an emergency. The new s 7.1(1) specifies that the purpose of the section is to authorize
the Lieutenant Governor in Council to make appropriate orders when, in his or her opinion, the
victims of an emergency need greater services, benefits or compensation than the law of Ontario
provides. Part IV amends Ontario’s Health Protection and Promotion Act (HPPA) to allow a medical
officer of health to issue a s. 22 order to “a class of persons.” Section 35 was amended to permit the
court to name not only a hospital but some “other appropriate facility” in the order. The amended
5.87 provides that the Minister may make an order requiring the occupier of any premises to give up
possession for use as a temporary isolation facility for a period of 12 months.
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Commission worked with the Act in the course of interviewing public health work-
ers, and those in the wider health system who are obliged to comply with it on a daily
basis, the more it became apparent that this complex piece of legal machinery needs
to be made clearer.

The Health Protection and Promotion Act is a convoluted statute, understood by a
handful of lawyers and public health officials intimately familiar with it on a daily
basis. To those who do not work with it every day the meaning of the Health
Protection and Promotion Act is not always clear. Even those who do work with it regu-
larly are struck by some of its ambiguities.

In the aftermath of SARS, the powers and authority of public health officials must be
carefully reviewed and revised to ensure that during the next infectious disease
outbreak, there is no lack of clarity about the precise powers of public health officials
to intervene early and manage the outbreak effectively. Nor should there be any ambi-
guity about the precise obligation of members of the community to abide by orders
made by public health officials. The legal authority to intervene and act must be
unequivocal. Lack of legal clarity produces confusion, wrangling, and delay when time
is of the essence.

The Act needs a major overhaul to remove ambiguity and ensure clarity. The
Commission, without embarking on such a major review in this interim report, has

identified four examples of what needs to be done:
* Simplify disease categories;

*  Clarify the three streams of power to intervene, removing the dangerous ambi-
guity as to the extent of the powers in s. 13 and simplify the process by which
the Chief Medical Officer of Health can exercise the powers provided in Part
IIT and Part IV;

*  Clarify and simplify the standards of intervention throughout the Act; and
* Strengthen and clarify the powers contained in s. 22 of the Act.

The Health Protection and Promotion Act requires amending not only because existing
powers are inadequate, as noted above, but because they are unclear, as noted later in
this chapter. Some of the Act’s problems, such as reporting obligations, quarantine

powers, the independence of the Chief Medical Officer of Health and the local
medical officers of health, the municipal role, and recommendations for additional
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powers, are dealt with in other sections of this report. Fixing these will go a long way
towards strengthening the Act. For example, amending the reporting provisions as
recommended will enhance the ability of the local medical officer of health to learn
about infectious cases before they turn into outbreaks. But it is not enough to amend
and reword the existing structure. SARS showed us that new infectious diseases can
emerge suddenly with enormous consequences for the legal machinery of public
health. The lessons learned from SARS and the threat of even deadlier risks, such as
avian flu and influenza pandemics, suggest that the Health Protection and Promotion
Act should be thoroughly reviewed to provide the clearest possible statement of public
health authority and its precise limits.

A statute like the Health Protection and Promotion Act, which drives the entire public
health system and empowers the state to encroach on individual liberty by personal
detention and isolation, must above all be entirely clear. This is not the case with the
Health Protection and Promotion Act. It displays the same problems as those identified
in the former Food and Drug Regulations by the Honourable Horace Krever:

It is recommended that the Food and Drug Regulations be rewritten to
make them intelligible ... The Food and Drug Regulations, as they are
structured at present, are complex, hard to read, and difficult to interpret
... It is essential that any regulation be intelligible to the regulated, and it
is desirable that it also be intelligible to the public. The current regula-

tions fail on both counts ... 120

Everything said by Justice Krever about the old Food and Drug Regulations applies to
the Health Protection and Promotion Act. Its complexities and difficulties of interpreta-

tion must be removed.

The Commission in this chapter identifies some parts of the Health Protection and
Promotion Act that require clarification, particularly those parts that deal with infec-
tious disease. This is by no means an exhaustive analysis or proposal for statutory
amendment; it merely sets out examples of major revision the Ministry needs to do in
consultation with the public health community, and the wider health community. This

120. “The Food and Drug Regulations, as they are structured at present, are complex, hard to read, and
difficult to interpret, largely because of the many amendments that have been made over the years.
It is essential that any regulation be intelligible to the regulated, and it is desirable that it also be
intelligible to the public. The current regulations fail on both counts.” (Source: Volume 3, page
1067, of the Final Report of the Commission of Inquiry on the Blood System in Canada, headed by
The Honourable Mr. Justice Horace Krever and released in November 1997.)
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is a convenient place to observe that a tremendous body of expertise is available in the
fairly small group of lawyers who advise local boards of health. They work with the
statute on a regular basis and have a firm understanding of what is needed to make the
statute clear. Their advice in the process of amendment would be most valuable.

Overview of the Act

The Health Protection and Promotion Act presents an assortment of public health
powers scattered throughout different parts of the Act. A snapshot of the powers, their
triggers and standards of application, show an overall lack of consistency, clarity, and
unified organization. To exemplify the need for general reorganization and revision, a

handful of specific provisions will be set out below, with brief illustrative comments.

The powers of a local medical officer of health and the Chief Medical Officer of

121 in three main parts of the Act: community health

Health are contained primarily
protection, communicable disease, and administration. The powers contained in those

sections that were relevant during SARS can be summarized in the following chart:

Part II1 Part IV
Community Health Communicable Part VII
Protection Diseases Administration
APPLICATION s. 1 — definition of health | Communicable disease | s. 86(1) — situation that

hazard; condition of as defined in Ont. Reg. | constitutes or may
premises, substance, 558/91 constitute a risk to the
thing, plant or animal Reportable disease as health of any persons
other than man, or a defined in Ont. Reg.
solid, liquid, gas or 559/91
combination of any of Virulent disease as

them, that has or is likely | defined in Ont. Reg.
to have an adverse effect | 95/03 and s. 1 in the

on the health of any HPPA
person (Part I)
DUTY s.10(1) — every MOH Set out in mandatory s. 86(1) — is discretionary,

shall inspect or cause the | guidelines (representation | on part of Chief Medical
inspection of the health | on hospital IC, consulta- | Officer of Health

unit served by him or her| tion with hospital on (formerly was power of
for the purpose of infection control and Minister of Health)
preventing, eliminating | outbreak contingency
and decreasing the plan, providing advice
effects of health hazards | when needed or requested
in the health unit for communicable disease

management)

121. While these appear to be the main sections which contain powers, other, specific powers can be
found in other parts of the Act. For example, the right of entry is included in Part V.
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Part 111
Community Health
Protection

Part IV
Communicable
Diseases

Part VII
Administration

POWER

s.13(1) - MOH or
public health inspector
may, by written order,
require a person to take
or to refrain from taking
any action that is speci-
fied in the order in
respect of a health hazard

s. 22(1) - MOH by writ-
ten order may require a
person to take or to
refrain from taking any
action that is specified in
the order in respect of a
communicable disease

s. 86 — CMOH may
investigate the situation
and take such action as
he/she considers appro-
priate to prevent, elimi-
nate or decrease the risk

CRITERIA FOR
USING POWER

s.13(2)(a) — a health
hazard exists in the health
unit and s. 13(2)(b) —
requirements specified in
the order are necessary in
order to decrease the
effect of or eliminate the

health hazard

s.22(2)(a) — communica-
ble disease exists or may
exist or there is an imme-
diate risk of an outbreak of
a communicable disease in
the health unit; and s.
22(2)(b) — the communi-
cable disease presents a
risk to the health of
persons in the health unit;
ands. 22(2)(c) — the
requirements specified in
the order are necessary in
order to decrease or elimi-
nate the risk to health
presented by the commu-
nicable disease

s. 86 (1) — situation exists
anywhere in Ontario
that constitutes or may
constitute a risk to the
health of any persons

STANDARD FOR
USING POWER

s. 13(2) — opinion, upon
reasonable and probable
grounds

s. 22(2) — opinion, upon
reasonable and probable
grounds

s. 86(1) — opinion (no
reasonable and probable
grounds standard)

JUDICIAL REVIEW

s.102(1) — application by
CMOH or MOH to
Superior Court for an
order restraining a
contravention of an
orders. 102(2) — applica-
tion by Minister to
Superior Court of Justice
for an order prohibiting
the continuation or repe-
tition of the contraven-
tion of an order

s. 35 — application to
Ontario Court of Justice
for order of detention,
examination or treat-
ment in respect of viru-
lent disease s. 102(1) —
application by CMOH
or MOH to Superior
Court for an order
restraining a contraven-
tion of an order s. 102(2)
— application by Minister
to Superior Court of
Justice for an order
prohibiting the continu-
ation or repetition of the
contravention of an
order

s. 86.1 (1) — application
by Chief Medical
Officer of Health to
Superior Court of Justice
to order a board of
health to take such
action as considered
appropriate to prevent,
eliminate or decrease the
risk
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During SARS, legal issues were for the most part put aside. Patients, health care
workers, and institutions complied generally with government direction in the hopes
that compliance would stop SARS from spreading.

Simplify Disease Categories

The Health Protection and Promotion Act requires amendment to clarify its four over-

lapping and confusing categories of disease.

The four different categories of disease: infectious, communicable, reportable, and
virulent, attract different overlapping sets of legal powers and duties, different report-
ing duties on the part of doctors and hospitals, and different control powers on the
part of medical officers of health and the Minister.

Two categories, communicable, and reportable, are defined in s. 1(1) by way of their

inclusion in regulations:

* “communicable disease” means a disease specified as a communicable
disease by regulation made by the Minister.

* “reportable disease” means a disease specified as a reportable disease by
regulation made by the Minister.

Once the Minister puts a disease into the communicable disease regulation it attracts
certain legal consequences, and once the Minister puts a disease into the reportable
disease regulation it attracts other legal consequences. The communicable disease
regulation specifies 58 diseases and 16 subcategories as communicable.'?? The

122. Ontario Regulation 558/91, Amended to O. Reg. 97/03, Specification of Communicable Diseases
made under s. 1 of the Health Protection and Promotion Act lists. Acquired Immunodeficiency
Syndrome (AIDS); Amebiasis; Anthrax; Botulism; Brucellosis; Campylobacter enteritis;
Chancroid; Chickenpox (Varicella); Chlamydia trachomatis infections; Cholera; Cytomegalovirus
infection, congenital; Diphtheria; Encephalitis, primary viral; Food poisoning, all causes;
Gastroenteritis, institutional outbreaks; Giardiasis; Gonorrhoea; Group A Streptococcal disease,
invasive; Haemophilus influenzae b disease, invasive; Hemorrhagic fevers, including: i. Ebola virus
disease, ii. Marburg virus disease, iii. Other viral causes; Hepatitis, viral: i. Hepatitis A, ii. Hepatitis
B, iii. Hepatitis D (Delta hepatitis), iv. Hepatitis C; Influenza; Lassa Fever; Legionellosis; Leprosy;
Listeriosis; Lyme Disease; Malaria; Measles; Meningitis, acute: i. Bacterial, ii. Viral, iii. Other;
Meningococcal disease, invasive; Mumps; Ophthalmia neonatorum; Paratyphoid Fever; Pertussis
(Whooping Cough); Plague; Pneumococcal disease, invasive; Poliomyelitis, acute; Psittacosis/
Ornithosis; Q_Fever; Rabies; Respiratory infection outbreaks in institutions; Rubella; Rubella,
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reportable disease regulation!?? specifies all the communicable diseases as reportable
and adds to the list of reportable diseases six other diseases, which are not communi-
cable.!?* Thus all 58 communicable diseases are reportable but six of the reportable
diseases are not communicable. The third category, virulent diseases, is defined partly

by statute and partly by regulation.

Subsection 1(1) of the Health Protection and Promotion Act defines 12 diseases as viru-
lent.12> SARS is the only disease specified by regulation as virulent.'2® Most of the
virulent diseases are also communicable and reportable except for Ebola and Marburg

virus which are neither communicable nor reportable.

A further category of “infectious diseases” is not defined in the statute or regulations.
Control of infectious diseases is a mandatory programme that every board of health is

required to deliver:

Every board of health shall superintend, provide or ensure the provision

of health programs and services in the following areas . . .

2. Control of infectious diseases and reportable diseases, including
provision of immunization services to children and adults.

A further level of complexity is added by s. 86 (4) which provides that when the
Minister of Health exercises the authority of a local medical officer of health under
s. 22 in respect of a communicable disease, the reference in s. 22 to a communicable
disease shall be deemed to be a reference to an infectious disease:

congenital syndrome; Salmonellosis; Severe Acute Respiratory Syndrome (SARS); Shigellosis;
Smallpox; Syphilis; Transmissible Spongiform Encephalopathy, including: i. Creutzfeldt-Jakob
Disease, all types, ii. Gerstmann-Striussler-Scheinker Syndrome, iii. Fatal Familial Insomnia, iv.
Kuru; Trichinosis; Tuberculosis; Tularemia; Typhoid Fever; Verotoxin-producing E. coli infections;
West Nile Virus Illness: i. West Nile Virus Fever, ii. West Nile Virus Neurological Manifestations;
Yellow Fever; Yersiniosis.

123. Ontario Regulation 559/91 Amended to O. Reg. 96/03, Specification of Reportable Diseases.

124. Cryptosporidiosis, cyclosporiasis, Group B Streptococcal disease, neonatal, Hantavirus pulmonary
syndrome, Herpes, neonatal, tetanus. The reportable disease list also includes 4 subcategories of
encephalitis that are not listed in the communicable disease regulation.

125. Cholera, Diphtheria, Ebola virus disease, Gonorrhoea, Hemorrhagic fever, Lassa fever, Leprosy,
Marburg virus disease, Plague, Syphilis, Smallpox, Tuberculosis.

126. Regulation 95/03 made by the Minister on March 25 2003 specifies SARS as a virulent disease. In
total there are 13 diseases defined as virulent, in either the Act or Regulation.
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For the purpose of the exercise by the Minister under subsection (2) of
the powers of a medical officer of health, a reference in section 22 to a
communicable disease shall be deemed to be a reference to an infectious
disease.

It is difficult to understand why the statute adds this extra layer of undefined “infec-
tious disease” on top of the three defined categories of communicable, reportable, and
virulent.

Merely to describe these four categories of disease: infectious, communicable,
reportable and virulent, is to illustrate an overlapping and confusing statutory and
regulatory framework. Those who work with the Health Protection and Promotion Act
on a daily basis are so familiar with its nooks and crannies that they do not complain
about the dense confusion of disease categories. To members of the public, and even
lawyers who are not steeped in its peculiarities, the Health Protection and Promotion
Act categories of disease look like an impenetrable maze.

There was undoubtedly some original logic in the different categories. It makes sense
to have two categories of disease to distinguish between virulent diseases like SARS,
which require strong and immediate action, and less dangerous diseases like Herpes,
which require less dramatic and immediate intervention. It also makes sense to have
some very serious diseases specified by statute so that the Legislative Assembly can
control the gate for exercising the extreme powers needed to deal with these danger-
ous bugs. It also makes sense to give the Minister the urgent power to specify imme-
diately by regulation an emerging disease like SARS when there is no time to await
the passage of legislation.

But the present structure of four categories of disease, utilizing different methods of
designation, and different legal powers and duties, is unnecessarily complex and
confusing.
Recommendation
The Commission therefore recommends that:

* The four present categories of disease: infectious, communicable,

reportable, and virulent, be simplified and reduced to two categories with
clear boundaries and clear legal consequences.
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Two Streams of Power

As noted above, the power of the local medical officer of health to act to protect the
public is dispersed in two distinct parts of the Act. During SARS, public health
authorities derived most of their authority to act from Part IV, Communicable
Diseases, but at times had to hope that the Community Health Protection provisions,
contained in Part III of the Act, would apply. Yet from the perspective of statutory
construction, the fact that the powers in s. 13 are not contained in the communicable
disease part of the Act, raises the question of whether they were intended to fill this
gap or whether s. 22 was intended to be a one-stop section for powers in relation to
communicable diseases.

For example, an unclear application of the Act arises where a hospital’s infection
control practices are unsafe and, without improvement, may cause a person to be
infected with a communicable disease or create a health risk to the public. Under what
section of the Act are public health officials authorized to intervene and give orders to
the hospital? Some have argued that this power currently exists in the Health
Protection and Promotion Act and in support of this they point to ss. 11, 13 and 14,
which authorize a medical officer of health to inspect and make orders where there is

a “health hazard.” Action under these sections, however, is premised on there being a

“health hazard.”
Health hazard is defined in s.1 of the Act as follows:

“health hazard” means,

(a) a condition of a premises,

(b) a substance, thing, plant or animal other than man, or

(c) a solid, liquid, gas or combination of any of them,

that has or that is likely to have an adverse effect on the health of

any person.

First of all, it is worth noting that the powers set out in ss. 11 through 14 are
contained in the community health section of the Health Protection and Promotion Act.
This part of the Act focuses clearly on environmental and occupational health
hazards, not on infectious disease risks which are addressed separately in Part IV,
Communicable Diseases. That noted, it is doubtful that these powers were intended
to address any situations that arose during SARS, let alone the specific problem of
infection control and infectious outbreaks in hospitals. Moreover, the standard of
proof in s. 13 makes it inappropriate for use in the context of infectious diseases in
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hospitals, and even more importantly it stretches the structure, definitions, and
context of Part III to apply these powers to hospital infection control and oubreak
problems. It reflects a high degree of legal ambiguity in the Health Protection and
Promotion Act when public health lawyers can hold sharply divided views on this
fundamental issue.

If the powers set out in s. 13 are intended to apply to communicable diseases, the
Health Protection and Promotion Act should be amended to clarify this point.

Recently, the issue has arisen as to whether the power in s. 13 would allow decontam-
ination of a person. In September, 2004, the Ministry of Health and Long-Term
Care, expressed the opinion to Mr. Katch Koch, the Clerk of the Standing
Committee on Justice Policy, that s. 13 of the Health Protection and Promotion Act
could authorize decontamination of a person:

If a situation exists where a possible toxic substance may have contami-
nated persons in the community (for example the “white powder” scare
that occurred across North America following the events of September
11, 2001) it may be appropriate to consider the exercise of certain other
powers under the Health Protection and Promotion Act.

Under section 13 of the Act, a medical officer of health or a public health
inspector by a written order may require a person to take or refrain from
taking any action that is specified in the order in respect of a health
hazard. An order may be made under section 13 where the medical offi-
cer of health or the public health inspector is of the opinion, on reason-
able and probable grounds:

that a health hazard exists in the health unit served by him or her; and

that requirements specified in the order are necessary in order to decrease
the effect of or eliminate the health hazard.

An order under s. 13 may include, but is not limited to:
requiring the vacating of premises;

requiring the placarding of premises to give notice to an order requiring
the closing of the premises;
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requiring the removal of anything that the order states is a health hazard
from the premises or the environs of the premises specified in the order;

requiring the cleaning or disinfecting, or both, of the premises or the
thing specified in the order; and

prohibiting or regulating the use of any premises or thing.

Because the list'?” is not exhaustive, it is arguable that a term could
include ordering decontamination of a person, where the legal test under
s. 13(2) is met.

It is far from clear, and arguably doubtful, that this interpretation of the Act is correct.
While s. 13(1) states that the medical officer of health may require a person to take or
refrain from taking any action that is specified in the order in respect of a health
hazard, a review of the types of things authorized reveals that none of the contem-

plated actions include a power to do something to a person physically, such as deten-

127. This is not a complete list of the specified powers in s. 13(4). Subsection 13(4) provides:
An order under this section may include, but is not limited to,
(a) requiring the vacating of premises;

(b) requiring the owner or occupier of premises to close the premises or a specific part of the prem-

ises;

(c) requiring the placarding of premises to give notice of an order requiring the closing of the prem-

ises;
(d) requiring the doing of work specified in the order in, on or about premises specified in the order;

(e) requiring the removal of anything that the order states is a health hazard from the premises or
the environs of the premises specified in the order;

(f) requiring the cleaning or disinfecting, or both, of the premises or the thing specified in the
order;

(g) requiring the destruction of the matter or thing specified in the order;

(h) prohibiting or regulating the manufacturing, processing, preparation, storage, handling, display,
transportation, sale, offering for sale or distribution of any food or thing;

(1) prohibiting or regulating the use of any premises or thing.
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tion, examination and treatment, as is authorized in s. 22 of Part IV. On the contrary,
all powers specified in s. 13 relate to directions to do something or refrain from doing
something to a premises. While one might argue that the powers in s. 13(4) are not
exhaustive, the fact that the statute does not specifically prohibit something does not
mean that it is permitted. Part III, read as a whole, does not suggest that any of the
powers are intended to authorize any physical action taken against a person.

As noted later in the chapter titled “4 Stronger Health Protection and Promotion Act,”
the decontamination of a person gives rise to a number of issues including their right
to refuse, and the process by which a person may be decontaminated against their will.
Unlike the powers in s. 35, contained in Part IV, there is nothing in Part III that
establishes a process by which a person who refuses to abide by an order of the
medical officer of health may be legally forced to do so. It would appear that s.
102(1),'28 which allows a Superior Court judge to restrain a contravention of an order
made under the Act, would be the avenue of enforcement. Contrasting the powers in
s. 35 with those contained in s. 102(1) suggests that it is very unlikely that s. 102(1)
was intended to force someone to comply with a process or procedure ordered against
them physically. There is no authority in s. 102(1) to force a person to submit to such
a procedure or process; rather it speaks to restraining a contravention. Furthermore,
there is no authority to detain a person in s. 13. There is a very strong argument that
nothing in s. 13 authorizes the medical officer of health to make an order that
involves interference with or direction over a person’s bodily integrity.

There is a stream of legal opinion, exemplified by the Ministry of Health and Long-

Term Care opinion set out above, that s. 13 can be used to supply any deficiency in

128. Subsection 102(1) provides:

Despite any other remedy or any penalty, the contravention by any person of an order made under
this Act may be restrained by order of a judge of the Superior Court of Justice upon application
without notice by the person who made the order or by the Chief Medical Officer of Health or the
Minister.

Proceedings to prohibit continuation or repetition of contravention

(2) Where any provision of this Act or the regulations is contravened, despite any other remedy or
any penalty imposed, the Minister may apply to a judge of the Superior Court of Justice for an order
prohibiting the continuation or repetition of the contravention or the carrying on of any activity
specified in the order that, in the opinion of the judge, will or will likely result in the continuation or
repetition of the contravention by the person committing the contravention, and the judge may
make the order and it may be enforced in the same manner as any other order or judgment of the
Superior Court of Justice.
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other parts of the Act, such as Part IV, Communicable Diseases. Unfortunately, where
the authority to act is unclear or not explicitly authorized, this is a section to which
public health lawyers must resort, in hopes that the interpretation will stand. It is
unacceptable to have important powers, such as the power to issue directives to health
care facilities in respect of unsafe infection control practices, or the power to decon-
taminate individuals, subject to uncertainty and legal wrangling and debate. When
these powers are needed it will hamper public health’s ability to respond if debate and
legal wrangling ensue and lawyers spend days writing legal opinions trying to prove
whether the power exists. The Act must be clear. If the current system of three
streams of operational powers contained in Part III, Part IV and Part VII is to be
maintained, it must be apparent to anyone using the Health Protection and Promotion
Act what each Part authorizes and how one Part relates to another.

Finally, in respect of s. 13 of the Act, some individuals and organizations have submit-
ted to the Commission that the definition of “health hazard” needs to be reconsidered
and expanded.’?’ The precise language needed to define a health hazard is beyond the
expertise of the Commission. It is recommended, however, that the Ministry of
Health, in consultation with local public health officials, review the current definition
with a view to determining if there are situations amounting to health hazards that are
not currently captured in the Act.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to clarify whether the
powers contained in the various parts of the Act apply outside of the Part of
the Actin which the power is contained. For example, does s. 13 apply in the
case of a communicable disease?

* The Ministry of Health and Long-Term Care consider whether the defini-
tion of “health hazard” needs to be updated or expanded.

129. For example a number of submissions recommended that “health hazard” be amended to include a
person.
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Clarify Standards for Intervention

Another aspect of the Act requiring clarification is the apparently haphazard overlap-
ping standards for intervention. The standards for intervention are the legal triggers
that allow the medical officer of health to act. They are, however, scattered through-
out the Act in a seemingly haphazard and illogical manner:

* for the purpose of preventing, eliminating and decreasing the effects of health

hazards in the health unit (s. 10(1));

* necessary in order to decrease the effect of or to eliminate the health hazard (s.

13(2));
* immediate risk of an outbreak of communicable disease (s. 22(2)(a));

* communicable disease presents a risk to the health of persons in the health unit

served by the medical officer of health (s. 22(2)(b));

* necessary in order to decrease or eliminate the risk to health presented by the
communicable disease (s. 22(2)(c));

* significantly increase the risk to the health of any person (s. 22(5.0.3));
* significant risk to the health of the public (s. 35(11)(b));
* arisk to the health of any persons (s. 86(1));

* likely to have an adverse effect on the health of any person (s. 96(4)(c)(d) and
(e)).

The Act has both hard triggers, such as reasonable and probable grounds, and soft
triggers, such as simply having the opinion that a risk to the public’s health exists.
While these differential triggers may be appropriate, there does not seem to be any
logic to their current placement in the Act.

For example, in s. 22 of the Act, the standard of intervention is “opinion, upon
reasonable and probable grounds.” This is a high hurdle to meet. In the case of
communicable diseases, it is a hard trigger that demands that the medical officer of

health, before making an order, meet the criminal or quasi-criminal standard of proof
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required before instituting Criminal Code or Provincial Offences Act proceedings.!30
This high criminal standard of proof may not exist in the early stages of an infectious
disease outbreak or infection control problem. What then is the authority to act
where a health risk or hazard is present but does not meet the trigger for intervention
in s. 22, either because it is in the early stages and unknown or because it is something

that is not a classified communicable disease?13!

Again, this standard of intervention may be appropriate for some actions but too high
for others. For example, when deciding to close a hospital, one would expect the
medical officer of health to be governed by a high standard of intervention; one would
expect that this would be a “hard” trigger. On the other hand, an order under s.
22(4)(d), requiring that a place be cleaned or disinfected, need not require a high

standard of invention and therefore should be a “soft” trigger.

It is time to take a hard look at this disparate collection of standards, and to develop
some consistency, some scalable set of triggers so there is a clear progression from a
low-end risk with low-end interventions to high-end risk with high-end interven-
tions. What is needed is a hard look at the standards and legal triggers for interven-
tion, and an adjustment to ensure that the soft trigger is available where the danger of
inaction outweighs the need for objectively provable grounds, but that the hard trig-

ger is maintained for other cases.

Recommendations
The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care review the numerous stan-
dards of intervention contained in the Act, examples of which are noted
above, with a view to amending the Act to simplify and rationalize the
apparently haphazard and overlapping standards for intervention, and to
ensure that whether there is a hard trigger or a soft trigger, it should be
rationally connected to the power being wielded.

 Section 22 of the Health Protection and Promotion Act be amended to adjust
the standard of intervention to provide that the medical officer of health can

130. R.S.C. 1985, C-46, s. 504; R.S.0. 1990, c. P-33.

131. The same standard applies in s. 13 and the same issue arising through the use of this standard in
Part IV, arise in its use in Part III.
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take necessary action without the criminal or quasi-criminal standard of

objective proof on reasonable and probable grounds.

Strengthen Section 22

In respect of communicable diseases, public health officials derive most of their power
from s. 22. They rely on it to give them authority to intervene and take action to
protect the public. Because of its importance, Ministry officials must be vigilant in
ensuring that the section works and that any weakeness or legal ambiguities are
addressed clearly and swiftly.

For example, some public health officials have expressed concern about the practical
dificulties of administering s. 22 of the Act particularly where the subject of the order
is something other than an actual person, for instance a homeless shelter. Subsection
22(1) provides that an order may be made against a “person”. Subsection 22(5)

provides that an order may be directed to a person:

a) who resides or is present;

b) who owns or is the occupier of any premises;

¢) who owns or is in charge of any thing;

d) who is engaged in or administers an enterprise or activity;
in the health unit served by the medical officer of health.

It may be difficult to determine legal ownership or administration in a timely fashion.
If the order is directed at an institution and it requires steps that affect many people,
it is critical to direct the order to a wider audience than the person who occupies the
premises. Ascertaining who is “in charge” may also be difficult and time-consuming.
The problem requires examination by the Ministry of Health and Long-Term Care
in consultation with the public health legal community.

Another issue raised by those working in the field is the lack of clarity whether a s. 22
order written and served in one health unit applies outside of that health unit. Those
with infectious diseases do not always stay in one unit. When they cross boundaries,
the unit in which they are found should be entitled to rely on the existing order from
the other unit. It is a waste of scarce resources if every unit must produce their own

written order each time an infectious person decides to cross health unit boundaries.
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Recommendations
The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care, in consultation with the
public health community, examine the issue of any practical difficulties of
administering s. 22, with a view to make it more effective for those who rely

on its powers.

» The Health Protection and Promotion Act be amended to provide that an
order made under s. 22, in respect of a person infected with a communicable

disease, is valid in any health unit in Ontario.

Conclusion

The above highlights just a few examples of confusion in the Act. The Act must be
clear and workable for those who use it to obtain their day to day authority to protect
the public’s health. Otherwise, uncertainty and confusion will be the refuge for a
noncompliant person or institution. Action that is necessary to protect the public may
be delayed as public health officials and lawyers try to determine what they can do
and when. If they are bold enough to act in the face of uncertainty, they risk legal
challenges to their authority, which may in turn delay their ability to act effectively.

The Health Protection and Promotion Act is a complex statute that has served the
people of Ontario well since its inception. That being said, in the aftermath of SARS,
it is time for the Ministry of Health and Long-Term Care to review the Act, in
consultation with the Attorney General and those who work daily with the Act on
the front lines of public health defence.

Recommendations
The Commission therefore recommends that:
* The four present categories of disease: infectious, communicable,

reportable, and virulent, be simplified and reduced to two categories with

clear boundaries and clear legal consequences.
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The Health Protection and Promotion Act be amended to clarify whether the
powers contained in the various parts of the Act apply outside of the Part of
the Actin which the power is contained. For example, does s. 13 apply in the
case of a communicable disease?

The Ministry of Health and Long-Term Care consider whether the defini-
tion of “health hazard” needs to be updated or expanded.

The Ministry of Health and Long-Term Care review the numerous stan-
dards of intervention contained in the Act, examples of which are noted
above, with a view to amending the Act to simplify and rationalize the
apparently haphazard and overlapping standards for intervention, and to
ensure that whether there is a hard trigger or a soft trigger, it should be
rationally connected to the power being wielded.

Section 22 of the Health Protection and Promotion Act be amended to adjust
the standard of intervention to provide that the medical officer of health can
take necessary action without the criminal or quasi-criminal standard of
objective proof on reasonable and probable grounds.

The Ministry of Health and Long-Term Care, in consultation with the
public health community, examine the issue of any practical difficulties of
administering s. 22, with a view to make it more effective for those who rely
on its powers.

The Health Protection and Promotion Act be amended to provide that an

order made under s. 22, in respect of a person infected with a communicable
disease, is valid in any health unit in Ontario.
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4. Stronger Health Protection Powers

The Health Protection and Promotion Act, which provides the legal machinery for our
defence against infectious disease, needs to be stronger. Public health officials must be
able to act quickly and decisively in the face of a public health risk. Quick action can
stop an outbreak before it starts. Although emergency powers may be available after
an outbreak gets out of control, it is the daily powers in the Health Protection and
Promotion Act, powers of investigation, mitigation, and risk management, that prevent
public health emergencies from developing. These daily powers require strengthening.

SARS demonstrated the importance of three key aspects of infectious disease preven-
tion and management by public health officials: first, access to information about
cases and situations in health care institutions and in the community that may pose
risks to public health; second, the authority, resources and expertise to investigate such
cases and situations to determine any risk to the public’s health; and third, the author-
ity, resources and expertise to intervene and take appropriate action necessary to
protect the public’s health. These three key functions have to be supported by

adequate resources and legal powers.

The Commission has identified seven fields of public health activity that require
additional authority under the Health Protection and Promotion Act:

¢ Authority of public health in relation to infectious diseases in hospitals;

*  Authority of public health officials to acquire information necessary for them
to protect the public from a health risk;

* Authority of public health officials to investigate health risks to the public;

* Authority and process by which the Chief Medical Officer of Health can
establish an adjudication system to review, where appropriate, decisions of local

medical officers of health in respect of case classification;

* Authority of the Chief Medical Officer of Health to issue directives to hospi-
tals and other health care institutions;
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* Authority as a last resort to detain noncompliant individuals who pose a health
risk to the public, subject to an immediate court hearing; and

* Authority as a last resort to enter a private dwelling to execute an order made
under the Act or in exigent circumstances to enter without a warrant, followed
by a court hearing.

Health protection legislation requires a scaled response, with powers that increase as
the risk increases. It is not good enough to act after a public health problem has
erupted into the community. The authority is required to manage risk proactively to
prevent a potential public health problem from becoming a public health emergency.

Dr. Basrur, in her submission to the Justice Policy Committee considering the issue of
emergency legislation, referred to the need to strengthen the power for medical offi-
cers of health to deal with day to day risks to public health. She emphasized the need
for public health’s response to be ramped up depending on the level of risk, without
having to declare a provincial emergency so as to have the legal authority to utilize
those powers. She stated:

You might, in the case of the health legislation, have a series of what I call
“scalable” powers that are consistent with the day-to-day structure of the
regulation of public health, not totally divorced from it, so that when you
start with what seems like one case, two cases, four cases, and, “Gee, it’s
not just one institution, it’s two institutions, and yes, there were workers
who crossed over and we're not sure where a third one may have worked
because we can’t find that person,” you want to be able to scale up but not
have to invoke a new statute entirely in a non-provincial-emergency situ-
ation. You want to be able to scale up, scale back, scale up in particular
geographic areas or on particular functional areas so that you've got a
sensible response.

Now, it is possible to have that kind of provision built into individual
statutes — the Health Protection and Promotion Act, the Nursing Homes
Act, the Homes for Special Care Act, the Charitable Institutions Act, all
of the rest of them. You might have it in the Ministry of Health and
Long-Term Care Act. Not being a lawyer, 'm not going to try to nuance
what the differences would be. All T will say is that from a public health
standpoint, I need the latitude, and I know the local medical officers of
health need the latitude, to say: “These are our authorities. We know
what we can do on a daily basis. We know if we have an urgent situation
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we can ramp up this quickly, but when we hit certain parameters, we've
got to escalate it to the province, because this really goes beyond our
borders; it goes beyond our competence,” or, “It’s multi-jurisdictional, and
therefore a comprehensive response needs provincial coordination and

control.”132

The idea is to have a range of powers available daily to deal with any public health
problem short of a provincial emergency. Once the problem rises to a level where
emergency machinery and powers and the full resources of government are required,
a bright line would be crossed and a provincial emergency would be declared. Once a
provincial emergency is declared, the emergency powers kick in and there would be
no more question of scalable powers. But the existence of a strong emergency
management legislation does not negate the fact that public health officials must have
their powers strengthened to allow them to deal with a public health problem short of
it becoming an emergency.

To achieve this goal the Health Protection and Promotion Act must be strengthened.
Medical officers of health must be involved in and aware of infection control issues
as soon they arise in health care facilities. The powers and obligations set out in the
Health Protection and Promotion Act must enable public health officials to become
aware of unusual clusters of illness and reportable events both in health care facili-
ties and in the community, they must empower them to direct epidemiological
investigations where necessary, and they must authorize them to intervene and act,
by making orders to individuals, groups, institutions and health care facilities for
the protection of the public. Not all infectious disease outbreaks will require the
declaration of a provincial emergency or resort to the broader emergency legislation.
If the daily authority in the Health Protection and Promotion Act is strong enough,
emergencies will be more preventable and the use of emergency powers will very
seldom be necessary.

The Relationship Between Public Health and Hospitals

Faced with the risk of infectious disease outbreak, public health and hospitals need to
work quickly and need to work together. There is no time for turf wars, procedural
wrangling, jurisdictional disputes, or fine legal arguments. Deadly viruses do not
stand still while hospitals and public health officials sort out their differences.

132. Justice Policy Committee, Public Hearings, August 18, 2004, p. 141.
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As noted in the Commission’s first interim report, the sudden onslaught of SARS
torced public health and hospitals to work together in a way and scale never previ-
ously encountered or even contemplated. This was no problem in some parts of the
province because the local health unit and the local hospitals had good working rela-
tionships, including an active public health presence on hospital infection control
committees. For other parts of the province, however, the opposite was true. It proved
difficult in some cases for public health and hospitals to work together in a new and
unfamiliar relationship driven by a crisis for which no one had planned. This uneasy

and unplanned relationship detracted in some cases from the mutual fight against

SARS.

A critical issue during SARS and now is the management of infection control
concerns or outbreaks or potential outbreaks of infectious diseases in health care insti-
tutions and the role of public health. There are two distinct issues: first the role of
public health when there is an infection control problem that poses a risk to the
community, and second the role of public health in infection control programmes and
standards in general. More will be said about the latter issue in the final report

together with the story of what happened during SARS.

This report will focus in a preliminary way on the structures and relationships
required between public health and hospitals to prevent, detect, investigate and
manage infectious outbreaks in hospitals.

The Commission received many submissions on the relationship between public
health and hospitals in respect of the prevention and management of infectious
diseases within health care facilities. One common theme throughout the submis-
sions, received from both the public health and health care communities, is the
need for greater clarity in their respective roles and relationships in respect of
infection control. Both sides want clarity. Both want to work together more effec-
tively. Both sides realize that the working relationship, whatever it may become,
must above all be transparent with clear role definitions and clear lines of author-
ity and accountability.

As noted in the Commission’s first interim report, public health authorities, at least in
theory, have some role in hospital infection control. The Mandatory Guidelines under

the Health Protection and Promotion Act provides as follows:

The Board of Health shall ensure appropriate input to hospital infection

control programs in the health unit. This shall include as a minimum:
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a. representation of the Medical Officer of Health or designate on each
hospital infection control committee;

b. reporting of designated communicable diseases from hospitals, includ-
ing emergency rooms and out-patient clinics, to the Medical Officer
of Health as required under the provisions of the Hea/th Protection and
Promotion Act,

c. consultation with the hospital infection control committee on the
development and revision of infection control policies and procedures
and an outbreak contingency plan;

d. providing advice when requested or when needed for the appropriate

management of communicable diseases and infection control;

e. providing epidemiological information as needed regarding communi-
cable diseases existing within the community and other institutions;
and

f. collaboration or assistance in annual in-service education for hospital
staff about communicable diseases.

The Guidelines provide for communication, advice and consultation between public
health and hospitals in respect of infection control. But they give public health no
authority and they require from hospitals no accountability. These Guidelines have
not always been followed. Nor have they typically been enforced. Some hospitals had
a minimal, if any, relationship with public health authorities around infection control.
In those cases where some relationship existed, the relationship was sometimes poorly
defined and poorly understood. As noted in the Commission’s first interim report
there is great confusion and uncertainty around the respective roles, responsibilities,
authority and accountability of public health and hospitals in infection control and
infectious outbreaks in hospitals.

The present uncertainty makes it obvious that legislation is required to clarify these
roles and responsibilities. But the most exquisite legislation will not solve the problem
without an underlying framework of cooperation and an underlying attitude of
respect between hospitals and public health authorities. While there will always be
room for disagreement, it is essential to foster an atmosphere of mutual respect
around the respective authority and accountability of hospitals and public health in
respect of infection control. Some think this will be achieved if hospitals have clear
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primary responsibility for managing outbreaks within an institution, subject to a
greater role for public health in surveillance, investigation and, as a last resort, inter-

vention.
As one submission to the Commission suggested:

Authority for managing outbreaks of infection should be vested within
the infection control officer of the hospital with the requirement that all
outbreaks are reported immediately to the medical officer of health. The
medical officer of health and the infection control officer of the hospital
must work collaboratively to control infections in their respective juris-
dictions and keep each other informed of infectious disease outbreaks.

While the goal of any professional relationship should be collaboration and coopera-
tion, clear lines of authority are also required. The public interest requires that a
health care facility’s management of infection control problems, infectious disease
outbreaks, or other public health risks be subject to investigation and, if necessary,
intervention, by public health authorities. The medical officer of health and the Chief
Medical Officer of Health require the authority and the resources to intervene when-
ever there is a risk to the public health, no matter where that risk is situated. The fact
that a hospital may have an infection control programme does not negate the need for
public health officials to intervene when an infection control problem or an outbreak
present public risk. The ease with which a hospital based infection can spread to the
community makes it essential that public health officials have the power to investi-
gate, and if necessary, to require a hospital to take positive steps to prevent the spread
of infection within the hospital and from the hospital to the community. As one
submission received by the Commission observed:

The Health Protection and Promotion Act should include more appropriate
accountability mechanisms to ensure public health exercises control over
all health care facilities, including hospitals, to ensure better oversight of
infection control procedures.

Public health officials and experts can monitor a potential problem and act on it in
time only if they know about it. Unless they are informed in its early stages, later
investigation and intervention may come too late. It is too late to involve public health
officials after a case is absolutely confirmed or an outbreak has clearly developed. The
specific powers to enable public health officials to intervene and act to protect the
public’s health from infectious diseases are discussed below.
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As a starting point it must be clear in the Health Protection and Promotion Act that public
health has a role to play in infection control, whether in a hospital, a long-term care
facility or a private clinic. The medical officer of health must have a legal duty,
entrenched in the Act, to monitor, investigate and intervene where necessary in cases of
infectious diseases, or where inadequate infection control standards or procedures pose
a threat to public health. A curious gap in the Act is a positive duty to inspect and moni-
tor community health hazards under s. 10 and environmental and occupational health
hazards under s. 12, yet no concurrent duty to do the same in the case of communica-
ble diseases. Part of the resistance to public health intervention may be addressed if it
were made clear that this is their job and that they are legally required to be involved.
The entrenching of these duties as a statutory requirement would also make it more
difficult for municipalities to cut spending in the area of infectious disease prevention
and management. Supported by the statutory duty, the local medical officers of health
could point out that they are legally required to perform these functions.

The first step to strengthening the relationship between public health and hospitals is
to reinforce the requirement that public health have a presence in the infection
control committees of all hospitals in the province. To this end, the Commission
recommends amending the Health Protection and Promotion Act to provide that each
hospital infection control committee must have as a member the medical officer of
health or his or her designate. While this simply puts into the Act what already exists
in the Guidelines, it gives it the force of law, with a view to ensuring that it is a duty
that cannot be overlooked or under-resourced.

It is further recommended that the Act be amended to impose a positive duty on
public health officials to monitor, investigate, provide advice and intervene where
necessary in the case of communicable diseases. The present language of the
Mandatory Guidelines, which implies that the role of public health is optional, as if
they are guests to be heard in hospitals only when invited, is unacceptable. Public
health has a role in institutional infection control whenever there is a potential danger
to the public’s health.

Recommendations
The Commission therefore recommends that:
* The role and authority of public health officials in relation to hospitals be

clearly defined in the Health Protection and Promotion Act in accordance with
the following principles:
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> The requirement that each public health unit have a presence in hospital
infection control committees should be entrenched in the Act; and

> The authority of the local medical officers of health and the Chief
Medical Officer of Health in relation to institutional infectious disease
surveillance and control should be enacted to include, without being
limited to, the power to monitor, advise, investigate, require investiga-
tion by the hospital or an independent investigator, and intervene where
necessary.

Information

As noted earlier in this report, the ability of public health officials to intervene in the
case of a health risk is dependent on them being informed. This can only be done
where public health officials have access to current information about the existence or
suspected existence of an infectious disease within a hospital or any other health care
institution or facility. As one public health lawyer commented:

We're really, quite frankly, waiting for the hospitals and practitioners to
do the right thing and contact the local health unit if there’s something
that’s getting out of hand. I think experience in the last two years has
shown that that’s not always satisfactory. If you give the medical officer of
health a power to require compliance when an institution is engaging or
stepping up its infection control procedures, then I think that you get
over the hurdle of the hospital’s lawyers saying, wait a second, you don’t
have any obligation to report this, let’s just keep this in-house.

The reporting of infectious diseases information is dealt with in the following chapter
of this report. It is critical that public health be informed of cases in hospitals and
other health care settings immediately, so it can take steps to protect the public.
Amending the specific sections of the Act to clarify and expand existing reporting
obligations is only one part of the solution, however. Many public health profession-
als have suggested that it is not enough to simply be advised when there is a
confirmed case of a reportable or communicable disease in a health care institution.
By the time that determination is made the disease may have already spread to
numerous people.

The Health Protection and Promotion Act does not deal with public health risks that fall
outside the limited definitions within the statute. The local medical officer of health
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has the power to act in the face of a “health hazard” as defined in the Act'33 or in rela-
tion to diseases that are defined as “communicable” under the Act. But public health
risks may well arise that do not meet the limited definitions of “health hazard” but are

not identified as a “communicable disease” under the Act.

There are two parts to this problem: first the ability of doctors and other health care
professionals to inform public health voluntarily of any public health risk; second the
ability of public health officials to compel the disclosure of information that does not
fall within the categories requiring reporting under the Health Protection and
Promotion Act. The latter problem, enabling public health officials to compel the
disclosure of information outside of that clearly set out in the Act, will be dealt with

in the following chapter on reporting.

The solution does not lie in amending the regulations each time a new illness or
health hazard presents itself. Consider the example of SARS. Had a hospital in
Ontario been confronted with one or more SARS cases before the mysterious new
disease was identified, given a name, and classified as communicable, and taken the
position that they would deal with the matter internally and not alert public health
officials, there would have been no legal requirement for them to report details about
the case or cases prior to March 25,2003.134

It is essential that public health be aware of and be able to monitor, investigate and
where necessary direct that action be taken in relation to health risks that do not meet
the limited categories currently set out in the Health Protection and Promotion Act.
Physicians who diagnose and treat patients must be able to report to public health a
case of illness or an infection control issue, which may, if not addressed, represent a
public risk. The principle is clear. The difficulty is to define the trigger for such an

unspecified situation.

133. “Health hazard” means, (a) a condition of a premises, (b) a substance, thing, plant or animal other
than man, or (c) a solid, liquid, gas or combination of any of them. See s. 1(1) of the Health
Protection and Promotion Act.

134. On March 25, 2003, amendments to Ont. Reg. 559/91 and Ont. Reg. 558/91 were filed as well as
Ont. Reg. 95/103. The filing of these regulations designated SARS as a communicable, reportable
and virulent disease. The regulations came into effect on March 25, 2003, the date they were filed
but for purposes of enforcement did not come into effect until April 12, 2003, the date the regula-
tions were printed in the Onzario Gazette unless actual notice of the regulation was given. For exam-
ple, Toronto Public Health attached a copy of the regulations to orders served before April 12, 2003
to ensure notice was given. See ss. 3 and 5(3) of the Regulations Act, R.S.0. 1990, c. R-21.

135. R.S.Q.S-2.2.
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A possible model for reporting public health risks generally can be found in Quebec’s
Public Health Act.'3> Under this Act, physicians and institutions have positive obliga-
tions to report certain specified diseases (as designated by the Minister) but also must
report to the public health director,!3 situations where the health of the population is
threatened. Section 93 of the Act provides:

93. Any physician who suspects the presence of a threat to the health of the
population must notify the appropriate public health director.

Possible Threat

Health and social services institutions must report to the appropriate
public health director any situation where they believe on reasonable
grounds that there exists a threat to the health of the persons who are

present in their facilities.13”

Under the Quebce Act, “health threat” is defined in s. 2, as follows:

A threat to the health of the population means the presence within the
population of a biological, chemical or physical agent that may cause an

epidemic if it is not controlled.

As attractive as this broad and expansive language is, it imposes a reporting duty
which is vague and unspecified. As one public health official noted, it is one thing to
allow a physician the discretion to report in such an unspecific event, but it is another
to hold them potentially professionally liable or punishable under the Act for failure

to report in that same situation:

... it makes sense that a physician has the capacity to do it without repri-
mand but if they don’t are they sued or liable, that would be very discour-
aging though . . . if the physician, he or she feels that there is some

136. Under s. 371 of the Health and Social Services Act, each region must appoint a public health director.
The position of “public health director” is similar to the position of medical officer of health under
the Ontario regime.

137. It is important to note that these reporting obligations have certain limitations. They do not include
a requirement to report sexually transmitted diseases or to disclose personal or confidential health
information unless the public health authority requires such information to exercise their powers
under part XI of the Act, which sets out the powers public health may exercise in the event of a
threat to the health of a population.
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concern, they could do so and not then be protected from reprimand on
that, but at the same time, well were you not aware of something and
how come you did not so therefore you are charged. It is very difficult.
Right now we are working on seeking a voluntary mechanism to ask
them to report proactively rather than saying well I better check with the
CMPA [Canadian Medical Protective Association] and every legal obli-
gation and cover all my P’s and Q’s before I report, it would be too late.

Another suggestion is to amend the Act to require the reporting of an unusual cluster
of unexplained illness, or to establish some threshold criteria to capture an unusual
and potentially dangerous event that has not yet been determined to be a reportable
disease. As one public health lawyer told the Commission:

... to change the wording of the regulation to broaden it, say that more
things get reported to public health units and that when public health asks
for it, then the hospitals are required to provide it. And that, I think,
covers up some of the gaps. But it doesn’t get at this initial problem that
public health units are all, I think, saying when something, whatever that
something is, is going on, we want you to report it. I think going to try
and come up with some of those triggers, like sitting down with public
health and saying, okay guys, sit down, what are the words that we can
use, and we just didn’t have time to do that. But they’ve got the triggers in
s. 38 for the reportable events for the immunization. They've got triggers
there for that kind of situation. I think we should come up with our own
triggers, like the immunization situation, where it is an infection control
situation, and here are the triggers that allow us to get the information
that we need. And I think it will take some time, but I think we can do it.

Unlike the Quebec example, this reporting obligation would presumably be imposed
on both physicians and health care institutions. This expansion of the duty makes
sense, since what might seem like a single case of illness to one doctor may be a clus-
ter of cases to the person in charge of infection control or the hospital administration
who is aware of a number of similar cases of illness.

However, the language suggested above remains problematic in that, while it is some-
what more precise than “public health risk,” it is still difficult to define. For example,
what is a cluster? What is the meaning of “unusual” or “adverse”, what is the mean-
ing of a “dangerous event”? And with a penalty on one side for nondisclosure and the
tear of penalty on the other side for violating privacy legislation, the reporting party is
left to navigate these imprecise terms without concrete guidance.
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The reality is that reporting in these instances will only work if there is cooperation
trom those on the front lines, those in infection control programmes in health care
institutions, and health care administrators and leaders. A physician or hospital who
does not want to report will find refuge in the vagueness of the terminology. It is only
where there is a desire to report, combined with certainty in the legal authority to
disclose the personal health information, that the problem of alerting public health of
health risks, actual or potential, will be addressed.

The first requirement, creating a desire to report, will come only if there is a strong
relationship between public health and those with reporting obligations. As noted
above, public health must have a presence within all aspects of the health care system,
from family clinics to hospitals, to nursing homes and long-term care facilities. There
must be a mutual relationship of respect and understanding of the important roles
each side occupy. This can only be achieved if public health and hospitals each have

the time, resources and manpower to establish and maintain these relationships.

If the physician or the health care institution can be convinced of the importance of
reporting anything that may pose a public health risk, regardless of whether it is
defined as a reportable disease or whether it neatly meets the definition of health
hazard, they must be able to do so without any question regarding their legal ability to
do so and without fear of violating privacy legislation.!3 That being the case, it is
important to add to the Health Protection and Promotion Act a broad and expansive
reporting power for health care practitioners and institutions. One public health
expert succinctly described the value of such a provision:

... one of the things was that physicians out in the field [during SARS]
felt disenfranchised with the [reporting] process. If a doctor felt there was
something that needs to be reported, they would like to be able to pick up
the phone on an informal basis, to call and report. If for that they were
reprimanded, lost hospital privileges or whatever, they could seek protec-
tion and say, well by law I could and I had grounds to do so.

138. More will be said about the potential impact of privacy legislation on report in Chapter 7, Privacy
and Disclosure.
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Recommendations
The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care, in consultation with the
Provincial Infectious Diseases Advisory Committee, and the wider health
care and public health communities, define a broad reporting trigger that
would require reporting to public health where there is an infection control

problem or an unexplained illness or cluster of illness.

*  Whether or not a workable trigger can be defined for compulsory reporting,
a provision be added to the Health Protection and Promotion Act, to provide
that a physician, infection control practitioner or hospital administrator
may voluntarily report to public health officials the presence of any threat to
the health of the population.

Investigation

Once armed with information, public health officials require sufficient authority to
investigate the problem that has arisen in a health care facility or institution, whether
it has been reported formally or has come to their attention through some other
means. It goes without saying that hospitals and other health care institutions will try
to deal with problems in the way they think best. The problem is that what is best for
a hospital is not necessarily best for the public interest in protecting the health of the
wider community. A mechanism is required to ensure that the public interest is
protected in any case where the hospital’s approach to an infection control problem or
a potential infection outbreak may not adequately protect the public interest.

Take, for example, a cluster of unexplained illness within a hospital, of which public
health becomes aware. What powers does public health have to require the hospital to
conduct an epidemiological investigation or to conduct surveillance on staff and other
patients? Under Part IV, Communicable Diseases, s. 22 empowers a medical officer of
health to make orders related to communicable diseases.!3? However, to make such an

139. Section 22 provides:

Order by M.O.H. re: communicable disease
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order, the medical officer of health must, on reasonable and probable grounds, believe:
* that a communicable disease exists or may exist or that there is an

immediate risk of an outbreak of a communicable disease in the health
unit served by the medical officer of health;

(1) A medical officer of health, in the circumstances specified in s. (2), may give directions in
accordance with s. (3) to the persons whose services are engaged by or to agents of the board
of health of the health unit served by the medical officer of health.
Subsection 24(2) provides:
When M.O.H. may give directions
(2) A medical officer of health may give directions in accordance with subsection (3) where
the medical officer of health is of the opinion, upon reasonable and probable grounds, that a
communicable disease exists in the health unit and the person to whom an order is or would
be directed under section 22,

(a) has refused to or is not complying with the order;

(b) is not likely to comply with the order promptly;

(c) cannot be readily identified or located and as a result the order would not be carried

out promptly; or

(d) requests the assistance of the medical officer of health in eliminating or decreasing

the risk to health presented by the communicable disease.
Contents of Directions
(3) Under this section, a medical officer of health may direct the persons whose services are
engaged by or who are the agents of the board of health of the health unit served by the
medical officer of health to take such action as is specified in the directions in respect of
eliminating or decreasing the risk to health presented by the communicable disease.
Idem
(4) Directions under this section may include, but are not limited to,

(a) authorizing and requiring the placarding of premises specified in the directions to

give notice of the existence of a communicable disease or of an order made under this

Act, or both;

(b) requiring the cleaning or disinfecting, or both, of any thing or any premises specified
in the directions;

(c) requiring the destruction of any thing specified in the directions.
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* that the communicable disease presents a risk to the health of persons
in the health unit served by the medical officer of health; and

* that the requirements specified in the order are necessary in order to
decrease or eliminate the risk to health presented by the communicable

disease.140

The powers in s. 22 can be exercised only on a high standard of proof, the criminal
standard of reasonable and probable grounds. In the above fact scenario, the medical
officer of health may not yet have sufficient knowledge to form an opinion on reason-
able and probable grounds. Moreover, the disease may be too new or too little under-
stood to be listed by regulation as a communicable disease and may therefore be
outside the scope of this section of the Health Protection and Promotion Act. The new
disease might not even have a name, as was the case in the early days of SARS.

The powers in s. 22 do not give public health the necessary power to become involved
with a hospital disease outbreak at the earliest stage, the crucial stage where there may
still be time to stop its spread.

This is not to suggest that hospitals or other health care institutions would necessar-
ily alert public health in the future should an unidentified disease enter its facility. In
many jurisdictions public health has an ongoing relationship with the health care
providers in their jurisdiction and there is a vital exchange of information that occurs
on a continuous basis. But that is not the case with all institutions and with all public
health units. And there is always the risk that fear of bad publicity, concern over
panicking patients and visitors, or fear of civil litigation might cause a health care
institution to report a risk to the public later rather than sooner. Or, they might
attempt to handle the matter internally without involving public health officials. Add
to this the fact that individuals and institutions now have to consider their potential
legal liability and question the legal authority before they disclose personal health
information to public health officials. Absent a clear legal authority to do so, many
health care providers will likely have concerns about providing personal health infor-
mation to public health and may opt to err on the side of nondisclosure rather than
risk violating privacy laws. Public health must have the power to enter and investigate
where there is a risk to the public, not just in those cases where the disease is commu-
nicable or where, in the hospital’s own opinion, it determines it is necessary. The

power must be set out in explicit statutory language to ensure that health care

140. See s. 22(2).
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providers can be confident of their ability to cooperate in an investigation and to
ensure that public health officials have the clear authority to compel cooperation from

a dubious or reluctant institution.

An example of the type of power that is needed can be found in Part XTI of Quebec’s
Public Health Act. Under that part, public health authorities have a number of
powers to enable them to respond to a threat to the health of the population.
Among those powers is the power to conduct an epidemiological investigation.

Section 96 provides:

96. A public health director may conduct an epidemiological investiga-
tion in any situation where the public health director believes on reason-
able grounds that the health of the population is or could be threatened

and, in particular,

1) where the director receives a report of an unusual clinical manifes-

tation following a vaccination under section 69;

2) where the director receives a report of an intoxication, infection or

disease to which Chapter VIII applies;

3) where the director receives a notice under Chapter IX to the effect
that a person is refusing, omitting or neglecting to be examined or
treated or to comply with compulsory prophylactic measures;

4) where the director receives a report under Chapter X.

The relationship under this Quebec regime between public health and hospitals is
two-way. Where an investigation reveals that a health threat had origins in a health
care institution, or in a deficient practice, public health must notify the director of
professional services or the executive director.'#! The section also requires that the

141. Section 99 provides:
Health threat in health facility

A public health director who becomes aware during an epidemiological investigation that a
threat to the health of the population appears to have its origin in a facility maintained by a
health or social services institution or in a deficient practice within such an institution must
notify the director of professional services or, if there is no such director, the executive director.
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institution must take all measures required as soon as possible to inspect its facilities
and review its practices and, if necessary, correct the situation. The measures taken

must be communicated without delay to public health authorities.

Section 100 of Quebc’s Public Health Act sets out the powers of the public health

142

investigator-* and s. 106 sets out the powers of the public health director where,

following the investigation, a “threat to the health of the population” is found to

142. Section 100 provides:
Powers of public health investigator

Subject to s. 98, a public health director may, where required within the scope of an epidemio-
logical investigation,

1) require that every substance, plant, animal or other thing in a person’s possession be
presented for examination;

2) require that a thing in a person’s possession be dismantled or that any container under lock

and key be opened;
3) carry out or cause to be carried out any excavation necessary in any premises;
4) have access to any premises and inspect them at any reasonable time;

5) take or require a person to take samples of air or of any substance, plant, animal or other

thing;

6) require that samples in a person’s possession be transmitted for analysis to the Institut
national de santé publique du Québec or to another laboratory;

7) require any director of a laboratory or of a private or public medical biology department
to transmit any sample or culture the public health director considers necessary for the
purposes of an investigation to the Institut national de santé publique du Québec or to
another laboratory;

8) order any person, any government department or any body to immediately communicate to
the public health director or give the public health director immediate access to any document
or any information in their possession, even if the information is personal information or the
document or information is confidential;

9) require a person to submit to a medical examination or to furnish a blood sample or a sample
of any other bodily substance, if the public health director believes on reasonable grounds that
the person is infected with a communicable biological agent.
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exist.143 Section 104 makes it clear that cooperation must be given to the public
health director to enable him or her to conduct an epidemiological investigation:

104. Every owner or possessor of a thing or occupant of premises
must, at the request of a public health director, provide all reasonable
assistance and furnish all information necessary to enable the director
to conduct an epidemiological investigation.

143. Section 106 provides:
Powers of public health director

Where, during an investigation, a public health director is of the opinion that there exists a real
threat to the health of the population, the director may

1) order the closing of premises or give access thereto only to certain persons or subject to

certain conditions, and cause a notice to be posted to that effect;
2) order the evacuation of a building;

3) order the disinfection, decontamination or cleaning of premises or of certain things and

give clear instructions to that effect;

4) order the destruction of an animal, plant or other thing in the manner the director indi-

cates, or order that certain animals or plants be treated,

5) order the cessation of an activity or the taking of special security measures if the activity
presents a threat for the health of the population;

6) order a person to refrain from being present for the time indicated by the public health
director in an educational institution, work environment or other place of assembly if the
person has not been immunized against a contagious disease an outbreak of which has been
detected in that place;

7) order the isolation of a person, for a period not exceeding 72 hours indicated by the
public health director, if the person refuses to receive the treatment necessary to prevent
contagion or if isolation is the only means to prevent the communication of a biological
agent medically recognized as capable of seriously endangering the health of the popula-

tion;
8) order a person to comply with specific directives to prevent contagion or contamination;
9) order any other measure the public health director considers necessary to prevent a threat

to the health of the population from worsening or to decrease the effects of or eliminate
such a threat.
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The Quebec legislation allows for a scaled response: inform, investigate and then act

if required. A similar model of response is required for Ontario. 144

Some question whether our public health system has the capacity to enter and provide
infection control direction to health care institutions, particularly well-known teach-
ing hospitals with renowned staff experts in infection control. One public health offi-

cial questioned whether public health has the necessary technical expertise:

I'm concerned, if we’re given the statutory authority to demand
actions on the part of hospitals where we consider that there’s an
issue, a problem, a substandard approach to an infection control
issue, whether we have at this point in time the full skill set related to
infection control, especially with the myriad of complexities in some
of our larger acute care institutions ... To give us the authority to
demand action without the skill and resource base to do that may be
a recipe for credibility issues, for a less fulsome success as could be the
case. And I'm wondering if there isn’t a parallel but separate mecha-
nism like the Provincial Infectious Diseases Advisory Committee to
increasingly establish what are the standards of practice, the expec-
tations, the evidence based practice dimensions of an increasingly
comprehensive approach to infection control; and then the resources,
the human resources, the skills, the protocols the audits, monitoring
capabilities and then the sanctions, the requirements to comply with
these increasingly comprehensive and specific infection control stan-
dards of practice. This puts less of the onus on us. I'm impressed and
humbled by the complexity of that terrain [infection control] and in

144. The Commission is recommending that powers similar to those found in Quebec’s Public Health Act
be added to the Health Protection and Promotion Act. There are, however, portions of the Public
Health Act that the Commission would not support. For example, s. 107 provides:

107. Notwithstanding the provisions of s. 106, a public health director may not use a power
provided for in that section to prevent a threat to the health of the population from worsening
or to decrease the effects of or eliminate such a threat if a government department, a local
municipality or a body has the same power and is able to exercise it.

It is difficult to understand the rationale behind this section. The Chief Medical Officer of
Health, with her political independence and obligation to speak and act on behalf of the health
of the public of Ontario, and local medical officers of health who have similar obligations, are
best positioned to determine when and where to act. The fact that another politician or official
may have similar powers should not detract from the power available to public health officials.
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my training, most if not all of our training, we just don’t get the expo-

sure to a sufficient level of detail nor the opportunity and the

resources to maintain a currency with development in the evidence

related to infection control that we would need to be truly credible

and competent directors, requirers of action if we feel that something

is not up to snuff.

This is a legitimate point. Public health must invest in the scientific and professional

capacity necessary both locally and provincially to provide meaningful expertise and

advice to health care facilities and institutions. For long-term issues, protocols, poli-

cies and directives, the province has a tremendous resource in the Provincial Infection

Diseases Advisory Committee (PIDAC),* with its multi-disciplinary approach and

145. PIDAC’s Main Committee consists of the following members:

Co-Chairs
Dr. David Williams

Dr. Dick Zoutman

Members

Anne Bialachowski

Dr. Maureen Cividino

Dr. Gary Garber

Dr. Ian Gemmill

Dr. Colin Lee

Dr. Anne Matlow

Medical Officer of Health — Thunder Bay District Health Unit

Director of the Joint Infection Control Service

Chief of the Joint Microbiology Services

Attending Physician, Infectious Diseases Service

Kingston General, Hotel Dieu, and St. Mary’s of the Lake Hospitals
and the South Eastern Ontario Health Sciences Center

Infection Control Practitioner
Hamilton Health Services Centre, Hamilton General Hospital

Occupational Health Physician
St. Joseph’s Hospital, Hamilton

Head of Infectious Diseases
Ottawa Hospital

Medical Officer of Health
Kingston, Frontenac and Lennox and Addington Health Unit

Associate Medical Officer of Public Health
Simcoe County District Health Unit
Staff Emergency Physician, Royal Victoria Hospital of Barrie

Director, Infection Prevention and Control

The Hospital for Sick Children, Toronto
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Dr. Chris O’Callaghan Project Coordinator, NCIC Clinical Trials Group
Assistant Professor, Queen’s University

Dr. Mary Vearncombe Medical Director, Infection Prevention and Control
Sunnybrook and Women’s College Health Sciences Centre

Ex Officio

Dianne Alexander Manager, Policy Planning and Coordination
Community Health and Acute Services Divisions
Ministry of Health and Long-Term Care

Dr. Karim Kurji Associate Chief Medical Officer of Health

Ministry of Health and Long-Term Care

Dr. Frances Jamieson Medical Microbiologist
Clinical and Environmental Microbiology Department
Ministry of Health and Long-Term Care

Dr. Sandy Nuttall Manager (A) Hospital Policy and Funding Unit
Hospitals Branch, Ministry of Health and Long-Term Care

Allison J. Stuart Director, Emergency Management Unit
Ministry of Health and Long-Term Care

Terms of Reference — PIDAC
Mandate

The Provincial Infectious Diseases Advisory Committee (PIDAC) advises Ontario’s Chief
Medical Officer of Health with respect to the prevention, surveillance and control measures
necessary to protect the people of Ontario from infectious diseases. PIDAC provides expert
advice relevant to both ongoing and emerging infectious disease issues.

Activities
Activities of PIDAC include the following:

* Reviewing and recommending the revision of provincial standards and guidelines for infec-
tion control, including but not limited to comprehensive infection control programs, human
resource requirements, infection control training and education, and specific infection control
protocols and procedures.

* Preparing advisory statements and bulletins for health care providers, to address new infec-

tion control developments or infectious disease issues of provincial significance, as they arise.

* Collaborating with appropriate academic, research and professional bodies in the develop-
ment of such things as core indicators, audit tools, model infection control protocols or
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wide spectrum of expertise, to play the role of advisor and expert. But no advisory
committee can supply the operational resources required to respond to immediate
problems in the field that require speedy investigation and intervention. As another

public health official noted:

programs, and any other product, tool or document at the request of the Chief Medical
Officer of Health.

* Reviewing and advising upon:
> specific areas of infectious disease control, including surveillance;
- infection control and infectious disease research priorities;

> educational programmes about infectious diseases for both health professionals and the

public;

o proposed changes to existing provincial legislation and regulations related to infectious
diseases;

- infectious disease protocols and guidelines;
° immunization issues;

o emergency preparedness issues, including emergency response protocols or contingency
plans, as the need arises.

* Advising upon relevant infection control and infectious disease policy, at the request of the

Chief Medical Officer of Health.

* Reviewing regularly the regulations under the Health Protection and Promotion Act which
designate Communicable, Virulent and Reportable Diseases.

* Reviewing regularly communicable disease surveillance protocols published jointly by the
Ontario Hospital Association and the Ontario Medical Association, pursuant to subsection

4(2) of Regulation 965 under the Public Hospitals Act.
Membership

Membership of PIDAC includes individuals chosen for their expertise in the areas of epidemi-
ology, public health, infection control, medical microbiology, adult infectious disease, paedi-
atric infectious disease, occupational health and safety, zoonotic disease and primary care, as
well as Ministry of Health and Long-Term Care representatives (ex officio).

Members are appointed to PIDAC in writing for a three-year term by the Chief Medical
Officer of Health. Sitting members may be reappointed for additional terms of three years
each. After ceasing to be a PIDAC member, an individual may serve as a member of a
subcommittee or on a working group as requested.
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... certainly within public health there is a level of expertise and we may
not know all the ins and outs of infection control within the [different
hospital] units, but we know if there’s a problem. We can then ensure the
protection of the patients that are also entering [a hospital] who will then
subsequently be discharged in 48 hours out back into the community.

Another health expert, asked how to deal with major teaching hospitals whose level of
infectious disease expertise may surpass that of public health, said:

My response to that would be work towards the majority. We have five or
six major centres in this province where they probably have an infection
control person who is world renowned and knows a hell of a lot more
than just about any other person. But we also have, if you want to include
all the long-term care facilities that these guys have to deal with,
hundreds of facilities out there, most of which have someone who has got
sixteen hours out of grad school under their belt and they have been
thrown into an infection control management position and quite
honestly if the academic centres want to complain about having a two or
three years out of grad school person come in and point fingers, let them
complain. They might not be happy to hear me say that but you have to
work towards what is out there and the majority of the situations are
really poor or lacking or needing direction in the kind of programmes
going on and I think we need to look at the larger population needs as

opposed to the academic science centres.

SARS demonstrated that hospitals and other health care facilities are not isolated
institutions operating on their own. Events that occur in one hospital may have impli-
cations for the broader public health. In those cases, public health must have the
knowledge and power to monitor and, where necessary, intervene to ensure that the

protection of the public is paramount.

Recommendation
The Commission therefore recommends that:

» The Health Protection and Promotion Act be amended to include powers
similar to those set out in Quebec’s Public Health Act, to allow for early
intervention and investigation of situations, not limited to reportable or
communicable diseases, that may pose a threat to the health of the public.
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Case Classification

During SARS, the classification of cases as suspect or probable was the responsibility
of local medical officers of health. Since SARS was a reportable disease under the
Health Protection and Promotion Act, physicians and hospitals were legally required to
report new cases to the local medical officer of health.14¢ The local medical officer of
health, in turn, had a corresponding duty under the Act to report new cases to the

147 5 either a probable or suspect case of SARS. This was a heavy burden

province,
because of the impact of a mistake. Missing a case could lead to further spread of the
disease. A false-positive diagnosis, on the other hand, could unnecessarily close hospi-
tals, schools, public buildings and other workplaces and quarantine large numbers of
people. It could also have consequences on the world stage where the World Health

Organization was closely monitoring the situation in Ontario.

Because SARS was such a difficult disease to diagnose, because there were no reliable
lab tests, and because knowledge about the disease was rapidly evolving on a daily
basis, there were disagreements from time to time between the reporting institution
and public health officials as to whether a particular case was a case of SARS. It was
critical that each SARS case be recognized and reported. It was equally vital that
every non-SARS respiratory infection not be classified as SARS simply as a precau-
tion.

In May 2003, a central “adjudication” system under the apparent authority of the
Chief Medical Officer of Health sprang up in an attempt to resolve disputes over
classification of cases. The Commission described the adjudication system and the
concerns surrounding it, in the Commission’s first interim report, under the heading
“Lack of Transparency:”

There clearly was a need to ensure accuracy and consistency of classifica-
tion and reporting of cases. Having regard for the challenges of making
a correct diagnosis, it made sense to set up a case review system to assist
local medical officers of health by giving them access to SARS experts.
Although well meaning, the adjudication system lacked clear lines of

accountability and in particular it lacked transparency.

146. Pursuant to s. 25(1) and 27(1) of the Health Protection and Promotion Act.
147. Pursuant to s. 31(1) of the Health Protection and Promotion Act.
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First, the adjudication system appeared to supplant the decision-making
of the local medical officers of health. There was no explanation why, well
over a month into the outbreak, the adjudication process was suddenly

imposed.

Second, the adjudication system was not clearly defined or explained. A
May 2°d memorandum from Dr. D’Cunha, the Chief Medical Officer of
Health, to all medical officers of health and associate medical officers of
health simply stated:

Effective immediately, all new, potential “probable cases” of SARS
require adjudication by the POC.

If a potential probable case is identified in your jurisdiction or circum-
stances would indicate reclassification of an existing suspect case to a
probable case, you are to contact [name and number of contact
person] to make arrangements for a chart review.

Please be prepared to forward by courier the copies of all relevant
information, including clinical information and copy/s of x-ray/s to
the infectious disease consultant on call that day.

Thank you for your cooperation.

It was unclear in the memo how the adjudicators were chosen, or why
they were best qualified to make decisions. While the name and tele-
phone number of a contact person were provided in the memo, many
medical officers of health did not know the person and were unfamiliar
with their qualifications, position, role, and authority. Moreover, they did
not know who would receive any confidential personal health informa-
tion about a possible SARS case, where this information would go, how
many people would have access to it and whether they had a right to it.
The local medical officer of health did not know what would happen if
they did not accept the advice of the adjudicator or who had the final call.
The local medical officer of health did not know who would be account-
able and bear the ultimate legal responsibility if they changed their initial
classification of a case based on advice given through the adjudication

process.

How the adjudication system was to be implemented was unclear. Was it
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to be voluntary in that the medical officer of health could resort to it for
advice but was not required to do so? Or was it mandatory in the sense
that all new SARS diagnoses had to be screened through this process?
The use of the word “adjudicate”*® and the wording of the May 27d
memo suggests that it was to be mandatory. If this was the case,
wondered many local medical officers of health, what was the legal

authority for the adjudication process?
One medical officer of health described it as follows:

An adjudication process was introduced that was designed that any
listing of a new probable case had to go through a case review by the
provincially selected infectious disease specialist. They were to gather
all the chart information from the hospital. They would not have the
epi information that was in the public health charts on whether this
was a case or not — a probable or suspect case, and submit a report in
writing to the POC or SOC, it was never described who they would
report it to, and then we were supposed to accept this benignly.

The concerns of medical officers of health sometimes rose to serious
levels of mistrust. Many were troubled by the fact that the adjudication
process was imposed two days after the WHO travel advisory had been
lifted. More will be said about the adjudication process and the classifica-
tion of cases in the final report. Suffice it to say that the lack of trans-
parency in the adjudication system led to confusion over roles and
responsibilities and created the perception among some that local

medical officers of health were being muzzled by the province.

In a widespread public health system with 37 different local medical offi-
cers of health, it makes sense during an infectious disease outbreak to
have some central system to ensure as much as possible the accuracy and
consistency of local decisions to designate a case as a reportable disease.
The difficulty with the adjudication system during SARS comes down
again to lack of planning and preparedness. There was no time to plan or
consult before imposing a system that inevitably, because it sprang up
overnight, attracted all the problems associated with lack of prior consul-

tation and lack of transparency.

148. The Canadian Oxford Dictionary defines adjudicate as: “Act as judge in competition, court, tribu-
nal, etc.”
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To avoid this problem in the future the Commission recommends that
the respective roles of the Chief Medical Officer of Health and the
medical officer of health, in deciding whether a particular case should be
designated as a reportable disease, should be clarified and regularized in a

transparent system authorized by law.14

For many local medical officers of health, the system was suspect, coming months
into the SARS outbreak, shortly after the imposition and subsequent lifting of the
travel advisory, with little explanation or rationale for the system itself and without
transparency in the process or the identity of those who would make the decisions.
For example, what expertise did the adjudicator have that made their classification
more reliable than that of the local medical officer of health? How the adjudication
system was to be implemented was unclear. Was it to be voluntary in that the medical
officer of health could resort to it for advice but was not required to do so? Or was it
mandatory in the sense that that all new SARS diagnoses had to be screened through
this process? If it were mandatory, did the overriding party assume and bear all
accountability in the event their decision was wrong? It was unclear under what
authority in the Health Protection and Promotion Act the Chief Medical Officer of
Health could override the discretion of the local medical officer of health? The only
answer appears to lie in ss. 86(1) and (2) which provide:

86(1) If the Minister is of the opinion that a situation exists anywhere in
Ontario that constitutes or may constitute a risk to the health of any
persons, he or she may investigate the situation and take such action as he

or she considers appropriate to prevent, eliminate or decrease the risk.
(2) For the purpose of subsection (1), the Minister,

(a) may exercise anywhere in Ontario any of the powers of a board of
health and any of the powers of a medical officer of health; and

(b) may direct a person whose services are engaged by a board of
health to do, anywhere in Ontario (whether within or outside the

health unit served by the board of health), any act,

(1) that the person has power to do under this Act, or

149. The Commission’s first interim report, pp. 49-51.
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(i) that the medical officer of health for the health unit served by
the board of health has authority to direct the person to do within
the health unit.

But this is an awfully blunt tool. In a widespread public health system with 36 differ-
ent local medical officers of health, it makes sense during an infectious disease
outbreak to have some central system that ensures as much as possible the accuracy
and consistency of local decisions to designate a case as a reportable disease.
Furthermore, not all medical officers of health may feel that they have sufficient
expertise about a particular disease to classify a case. Consider the case of SARS.
During March, April, May and June of 2003, there were a number of brave and dedi-
cated physicians in the greater Toronto area had been involved in the diagnosis and
care of many SARS patients. Had SARS spread to a smaller community outside the
greater Toronto area, the physicians in that community, including the local medical
officer of health, could undoubtedly have benefited from the depth of their colleagues’
experience and knowledge. In such a case one might expect that the Chief Medical
Officer of Health would intervene and assist or ensure that the local medical officer of
health had the benefit of the expertise available from outside their jurisdiction.

But the process by which this would occur must be clearly established in advance and
it must be clear how it may be initiated. The respective roles of the Chief Medical
Officer of Health and the medical officer of health, in deciding whether a particular
case should be designated as a reportable disease, should be clarified and regularized
in a transparent system authorized by law. As one submission to the Commission
stated:

There needs to be clarity with respect to who has authority to designate
cases of infectious disease in an outbreak situation; what lines of author-
ity are in such instances; and who has the responsibility for making the
final determination.

It is unlikely that the power and process by which cases are classified will become an
issue on a day to day basis. However, should an outbreak of an infectious disease
occur, the same issues that arose during SARS regarding the classification of cases will
undoubtedly surface again. Now, in the aftermath of the outbreak, is the time to
address the issue and implement a clear process should the need arise to adjudicate
the classification of cases in the future.
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Recommendation
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to clarify and regular-
ize in a transparent system authorized by law, the respective roles of the

Chief Medical Officer of Health and the medical officer of health, in decid-

ing how a particular case should be classified.

Directives

During SARS, directives were issued to hospitals and other health care providers
under the signature of the Chief Medical Officer of Health, Dr. D’Cunha, and the
Commissioner of Public Safety and Security, Dr. Young.®° They differed from orders
under s. 22 of the Health Protection and Promotion Act in that they were issued across
the province, broadly targeting hospitals and other health care providers. They were
not issued based on individual criteria and circumstances, but rather they were general
directives to health care providers that required particular procedures and precautions
in the management of SARS cases and the prevention of its spread.

While many privately questioned the authority of either group to make blanket orders
to hospitals and other health care facilities, regardless of whether they met the criteria
for an order under s. 22 of the Act, for the most part health care facilities and hospi-
tals complied, leaving aside legal uncertainty in the spirit of cooperation. Post-SARS,
directives have continued to be issued directing health care facilities on issues ranging
from infection control to surveillance and case management.

Even now that SARS is over, the question remains: under what legal authority were
these directives issued and under what authority are they continued and replaced by
new directives?’>! Many directives were issued across the board to all hospitals

150. For example: Directive 03-01, Directives to all Ontario Acute Care Hospitals, April 1, 2003;
Directive 1.03-03, Directives to all Ontario Non-Acute Care Facilities for Admissions and
Transfers from Hospitals of Non-SARS Patients, April 11, 2003.

151. For example: Directive PHCO03-01, Directives to all Pre-Hospital Care Providers and Ambulance
Communications Centres Regarding Management of Patients with Possible Communicable
Diseases Including SARS under Outbreak Conditions, December 7, 2003; Directive HR04-13,
Directive to all Ontario Health Care Facilities/Settings for High-Risk-Aerosol-Generating
Procedures Under Outbreak Conditions, April 15, 2004.
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whether they had SARS cases or were even within the greater Toronto area. How
would those hospitals without SARS cases, remote from the greater Toronto area, fit
the requirement under s. 22 that a “communicable disease exists or there is an imme-
diate risk of an outbreak of a communicable disease in the health unit”? Legal argu-
ments can be made for and against the authority of the Chief Medical Officer of
Health to issue such directives under s. 86 of the Health Protection and Promotion Act.
It may be that a generous reading of the Health Protection and Promotion Act could

support the legal authority for the directives issued to hospitals during and after
SARS.

There is too much at stake to leave this vital issue to a debate between lawyers about
strict and generous interpretations of the Health Protection and Promotion Act. The law
must be clear. The Chief Medical Officer of Health must have the clear power to
issue directives to health care facilities and institutions on issues related to the preven-
tion and control of infectious diseases to ensure a uniform and adequate standard of
public health protection within the health care field as a whole. One undetected or
unreported case of an infectious disease may have disastrous consequences for the
public’s health. One health care facility with substandard procedures or poor infection
control could be the site where the index patient of a new disease seeks treatment and
spreads the deadly virus. The province, through the Chief Medical Officer of Health
after appropriate consultation with the appropriate experts and health care communi-
ties, must have the authority to direct and ensure an appropriate level of institutional
protection against infectious disease.

The Chief Medical Officer of Health must be able to issue directives on a broad range
of issues in respect of the prevention and control of infectious diseases, applicable
across the province or directed at specific types of institutions or specific areas of the
province. One public health official noted the importance of this power:

... there have been instances from time to time when a piece of contam-
inated equipment has been identified or a manufacturer’s malfunction has
been identified and it can’t be properly sterilized and that’s only discov-
ered after the fact. And it would be really helpful to have clear authority
from the Chief Medical Officer of Health in those instances to issue
directives, rather than the present way of working through the bureau-
cracy in a way that is not efficient.

It is imperative that hospitals and other health care institutions, both private and
public, have clear direction as to the legal authority of the directives and the potential
consequences of noncompliance. As one hospital wrote the Commission:
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Under the Public Hospitals Act, a hospital must be governed by a board of
directors, who have certain enumerated responsibilities and duties, in
addition to the broad common law duty to govern in the best interest of
the hospital corporation. Given this model of hospital governance, it may
be expected that hospital board members would query directives emanat-
ing from a central body, particularly where such directives require the
hospital to implement new services, discontinue existing services, or
completely reorganize the delivery of such services. Therefore, any special
health emergency legislation that provides for a centralized authority,
external to hospitals, with the power to issue directives, must also make
clear the legal force of such directives and the consequences to members
of the health care sector for departing from them.

Accountability requires that all directives be issued under one single authority. As one
hospital said:

During a declared Provincial Emergency, a single authority should be
designated for the purpose of issuing guidance to health care organiza-
tions. Each action communicated to health care organizations by this
authority should be clearly labelled as to whether the action is mandatory,

recommended or discretionary.

The Commission recommends that all directives be issued under the signature of the
Chief Medical Officer of Health. The independence and medical expertise associated
with that office make it the best single source of directives. The directives of the Chief
Medical Officer of Health would of course be informed by the best advice of other
health care professionals and medical experts. But at the end of the day the directives
come under the signature of the Chief Medical Officer of Health alone and the
holder of that office bears full accountability.

The power to issue directives is distinct from the power to issue orders under s. 22 of
the Act. The power to issue directives should provide explicitly that it does not dero-

gate from the existing power under s. 22.

To support this enormous responsibility it is essential that the Chief Medical Officer
of Health have the scientific support and resources to administer a timely system of
directives. These directives must reflect the best scientific advice and the best opera-
tional advice on how they should be organized and expressed to make them under-
standable and practical in the field. The directive system used during SARS was
hampered by the fact that it was thrown together quickly without the time or
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resources necessary to ensure that the directives made immediate sense to those
administering them in the emergency rooms, hospital wards and medical floors of the
hospitals. It would be unfair and dangerous to assign this task to the Chief Medical
Officer of Health without the resources to carry it out. Should this occur, the
Commission would expect that the only recourse available to the Chief Medical
Officer of Health would be to exercise her independence and speak out publicly to
alert the public and health care providers of the situation and the clear risk that such
an event would pose to the public’s health.

As noted above it is vital to ensure that the directives are not only medically sound but
that they are also capable of being followed in a practical manner. The Commission
has heard repeatedly from various members that the directives sent during SARS and
post-SARS are lengthy and unwieldy for practitioners. As Dr. Larry Erlick of the
Ontario Medical Association said in the Commission’s Public Hearings:

The directives that were produced by the provincial operations center or
POC during the height of the emergency, suffered immeasurably from a
lack of simple practicality. These directives did not work from a hands-on
clinical perspective. The disparity between what will function academi-
cally and practically during an emergency became obvious in these direc-

tives.152

One physician provided a stark example to the Commission of a directive that
spanned over many pages, which the chief of staff at his hospital had to reduce to one
page, so that emergency room physicians could review and absorb the main message
in a timely fashion. As he described it to the Commission:

Here are current directives for respiratory illness during emergency
[holds up thick document]. And here’s what our Chief of Emerge did
when trying to sort out what to do [holds up one sheet of paper]. When
we get a directive from the MOHLTC it is pages and pages of stuff and
buried in there is what is important. Practicing physicians cannot cope
with this. It is too much. These are final ones, dated March/04, not the
kinds we were getting in March and April 03 which where changing all
the time. I cannot read that in less than one hour and make sure I've got
it straight. When there is a central body that wants to give directives that
central body, whatever it is, whoever makes directives, there has to be a

152. SARS Commission, Public Hearings, September 29, 2003.
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receiving person for all the different types of professionals, a receiving
nurse or receiving community based physician, who is responsible for
rewriting them in the language of receivers. This one page document
from the Chief of Emerge works for me. It speaks my language. But to a
public health nurse it won’t mean anything. I don’t know who can read
the directives well. I can do it if I take an afternoon off and have no
distractions. But it is nuts for every single practicing physician in the
community to have to do that. What a waste of resources. It is appropri-
ate to have various receiving leaders for whom the directive is designed,
area experts to rewrite directives in the receivers’ language because we all
use different language, then show it to the decision makers and say is this
what that says, and then use it.

Another hospital wrote:

If directives are to be the mechanism for the centralized authority to
direct the activities of the health care sector during an emergency, such
directives should be written in clear and unambiguous language so that
the recipients are equally clear as to the measures that are to be taken, and
whether the directives are permissive or mandatory.

It was an incredible waste of time and energy during SARS that each institution had
to take the directives and translate them individually into accurate messages that their
staff could quickly learn and retain.

The Commission recommends the appointment of a working group comprised of
health care professionals from various institutions who are tasked, and paid, to trans-
late the directives into a form that can be understood and applied by staff, without
altering the content of the message. The Commission recommends further the devel-
opment of an educational programme to ensure that everyone affected by the direc-
tives knows how they work, what they mean and how they should be applied. There is
often room for different interpretations of medical directives and it is essential that
they be applied consistently to ensure that the hospitals throughout Ontario take the
same message and apply it in the same way. This group would be tasked with the
additional responsibility of overseeing the education of health care professionals about
the directives, to ensure that regardless where the health care institution was situated,

the directives were being applied consistently.

It is not enough to ensure that the directives are medically sound and are vetted to
make them understandable and workable in the field. Understanding and workabil-
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ity require active feedback machinery. Even the most exquisitely crafted directives
require a regular reality check to ensure they are properly understood and practically
workable in the field and that they are in fact clear and manageable. The enormous
experience and wisdom of the nurses and doctors and other health care workers in the
field will be wasted if not incorporated into a simple feedback system driven by those
whose job it is to make the directives work in practice.

As Dr. Larry Erlick of the Ontario Medical Association told the Commission:

Another area of deep concern was that POC was established with little or
no capacity to hear feedback or suggestions from affected stake-holders.
On some occasions, only when we refused to distribute confusing or
incorrect directives, were we finally able to get a hearing to our concerns
and make suggestions for improvement.!>3

On a cautionary note, it must be understood that the directives are addressed to
specific public health concerns and expressed in a general way that applies to health
care facilities across the province or, in the case of a limited direction, a substantial
number of facilities. The directives represent the minimum that needs to be done to
protect public health. The directives do not in any way diminish the standard of care
ordinarily required by the circumstances that prevail in any particular institution. The
directives represent the floor, not the ceiling, of medical precaution. They do not
relieve any institution of the obligation to take further precautions where medically
indicated. As one hospital wrote to the Commission:

Recommendations from the Minister should represent the minimum
standards in an evolving situation when it is not always clear what the
minimum should be. For example, it is now known that SARS is airborne
as well as droplet and contact mode of transmission. Therefore institu-
tions should be required to meet the recommendations of the Provincial
Medical Officer of Health, but free to implement additional precautions
as deemed necessary in such situations, for example use of two gowns

versus one gown, a hood versus a head covering etc.

Another cautionary note is that for the directives to be effective there must be some
machinery of enforcement. Any enforcement mechanism to be workable requires
consultation with, and input from, health care facilities and private clinics, as well as a

153. Ibid.
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means by which the Public Health Division can audit those to whom the directives

are targeted to ensure compliance. The Commission therefore recommends that the

Ministry of Health and Long-Term Care consult the affected health care communi-

ties with a view to developing effective machinery to enforce directives.

Recommendations

The Commission therefore recommends that:

The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health to issue directives to hospitals, medical clinics,
long-term care facilities, and all other health care providers, private or
public, in respect of precautions and procedures necessary to protect the
public’s health. All directives should be issued under the signature of the
Chief Medical Officer of Health alone.

The Ministry of Health and Long-Term Care appoint a working group of
health care professionals from various institutions who are tasked, and paid,
to translate the directives into a form that can be understood and applied by
staff, without altering the content of the message. The Commission recom-
mends further the development of an educational programme to ensure that
everyone affected by the directives knows how they work, what they mean
and how they should be applied.

The Ministry of Health and Long-Term Care, in consultation with the
affected health care communities, develop feedback machinery driven by
health care workers in the field, to ensure the directives are clear and

manageable from a practical point of view in the field.

The Health Protection and Promotion Act and the directives provide explicitly
that they in no way diminish the procedures and precautions required by the
circumstances that prevail in any particular institution, that they represent
the floor, not the ceiling, of medical precaution, and do not relieve any insti-
tution of the obligation to take further precautions where medically indi-
cated.
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Power to Detain

Freedom from arbitrary detention is a social value of superordinate importance.
Detention must be clearly authorized by law and accompanied by safeguards. It has
proved necessary to grant, sparingly, powers of detention and arrest in cases clearly
required by the public interest, such detention to be followed by an early opportunity
to challenge the detention in a court of law. The realities of the risk posed by a viru-
lent disease require a narrow zone of power to detain individuals who present a clear
danger to the public’s health. While such power must be protected with legal safe-
guards, the community cannot shirk its obligation to detain, however briefly it may be
necessary, those who threaten the safety of the entire community. The power to detain
necessarily carries with it the power to arrest. The power to detain temporarily an
infectious person, unless ultimately backed up by the power to arrest in those rare

cases where the detainee refuses to cooperate, has no practical force.
The issue of detention arises in a number of possible scenarios:

* Brief detention for the purpose of identification;

* Detention for the purpose of decontamination; and

* Detention for the purpose of examination, treatment, isolation or to
prevent the spread of disease.

Currently, the Health Protection and Promotion Act only deals with the third scenario,
detention for the purposes of treatment or isolation in respect of a virulent disease.
Under s. 35(3) of the Act, a judge may order a person who fails to comply with an
order of a medical officer of health detained:

35(3) In an order under this section, the judge may order that the person
who has failed to comply with the order of the medical officer of health,

(a) be taken into custody and be admitted to and detained in a hospi-
tal or other appropriate facility named in the order;

(b) be examined by a physician to ascertain whether or not the person
is infected with an agent of a virulent disease; and

(¢) if found on examination to be infected with an agent of a virulent
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disease, be treated for the disease.

An order under s. 35(3) can be made only for noncompliance with an order made
unders. 35(2) in relation to a communicable disease that is virulent. Subsection 35(2)

provides:

An order may be made under subsection (3) where a person has failed to
comply with an order by a medical officer of health in respect of a
communicable disease that is a virulent disease,

(a) that the person isolate himself or herself and remain in isolation
from other persons;

(b) that the person submit to an examination by a physician;

(c) that the person place himself or herself under the care and treat-

ment of a physician; or

(c) that the person conduct himself or herself in such a manner as not
to expose another person to infection.

One gap in the law is the lack of machinery for the rare situation where public health
authorities need urgently to take the name and address of someone who may have
come into contact with an infectious disease. Take for instance the closing of a hospi-
tal because an infectious disease outbreak within the hospital appears to be running
out of control. It is necessary to identify all those leaving the hospital when it is
closed. Otherwise there is no way to ensure that they have not become carriers into
the community of a deadly disease. Most people leaving a hospital in these circum-
stances will cooperate and provide to public health authorities their name and address
and telephone number. But for those few who refuse to cooperate, those who decline
to stop on their way out, and decline to give their name and address for the purpose of
contact tracing, clear authority is required to enforce cooperation. There is now no

authority to stop and require identification from people leaving places of infection.

Without this authority it may be impossible to ensure the appropriate follow-up of
those who may spread a deadly infection to the community, and indeed to their own
families.

It would better protect the public if public health authorities have the power to detain
briefly and to require identification from anyone leaving a place of infection or
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suspected infection. One observer described the importance of this temporary power
of detention which would have to be backed up with the possibility of arrest and
police assistance in cases of non-cooperation:

The idea is not so much to detain them as to make sure you know who
was there at any point in time. If they all walk out and scatter and run
home you inadvertently expose all their families when we have nothing
sorted out in terms of who was there. It takes sixteen times as long to sort
out who was there, if they don’t identify themselves before they leave.

The Commission therefore recommends that the Health Protection and Promotion Act
be amended to provide authority to public health officials to detain temporarily for
the purpose of identification anyone who refuses to provide their name and address
and telephone contact information when required to do so for the purpose of identi-
tying those who are leaving or have been in a place of infection, this power to be
backed up by the ultimate power of arrest with police assistance if necessary in the
case of non-cooperation.

The next legal gap to consider is the lack of any authority to detain for the purpose
of decontamination.

Dr. Henry, testifying before the Justice Policy Committee, described the need for this
power in relation to an anthrax threat. She stated:

I think we need to look at some authorities that we may need to have.
One of the issues we ran into when we were dealing with suspicious
packages — and you may notice that we haven't actually evacuated
Queen’s Park for quite some time because we put together a very coordi-
nated response to this. But the questions arise. Somebody receives a
threat in an office, a credible threat with a powder in it; they’re covered in
white powder and they panic and they want to go home. We currently
have no authority to detain that person: the police do not and the medical
authority does not. We can probably fake it and try and convince them to
stay, but they could pose a danger to other people. They don't fit into the
communicable disease sections because they’re not actually sick with the
disease, and they don’t fit into the police sections at the moment. So we

need to think about these situations.”154

154. Justice Policy Committee, Public Hearings, August 18, 2004, p. 149.
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Similarly, public health officials have noted the need for a power akin to the quaran-
tine power, to decontaminate individuals or groups who may have been exposed to a
health risk that poses a threat to themselves or to the public. Classic examples include
exposure to a white anthrax-like powder or nuclear contamination. Dr. Basrur told
the Justice Policy Committee:

... if you have a white powder exposure and a whole lot of people covered
with stuff, and you don’t want them all heading home because they’re
scared, and some of them go on the subway and some go to the parking
lot, you need an ability to detain them, but it’s not necessarily an infec-
tious agent that they’ve got on them. They need to be decontaminated,
counselled, their whereabouts identified, and then sent home, with

follow-up.>

The Ministry of Health also pointed out the need for authority in respect of:

Decontamination in emergency situations, where such action is consid-
ered appropriate (decontamination orders are not currently found under
the Act, but such procedures may be required for individuals or large

groups in the event of a nuclear disaster.)!>

Like isolation orders and treatment orders, the power to decontaminate must include
the power to detain at least temporarily for the purpose of a court hearing, those who
refuse voluntary decontamination. Otherwise, an exposed person could simply refuse,
walk away, and expose countless members of the public. However, unlike the power to
detain temporarily for the purposes of identification or to detain for the purposes of
obtaining a s. 35 order, the power to detain for decontamination purposes implies
that the power to decontaminate is part and parcel of the detention. But what does it
mean to decontaminate someone? The U.S. Army’s “Guidelines for Mass Casualty
Decontamination during a Terrorist Chemical Agent Incident” describes the follow-
ing decontamination process:

Decontamination by removing clothes and flushing or showering with
water is the most expedient and the most practical method for mass
casualty decontamination. Disrobing and showering meets all the

155. Ibid, p. 160.
156. Letter to Mr. Doug Hunt, Q.C., Commission Counsel, from Mr. Phil Hassen, Deputy Minister
of Health and Long-Term Care, August 4, 2004. See Appendix H to this Report.
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purposes and principles of decontamination. Showering is recom-
mended whenever liquid transfer from clothing to skin is suspected.
Disrobing should occur prior to showering for chemical agents;
however, the decision to disrobe should be made by the Incident
Commander based upon the situation. Wetting down casualties as they
start to disrobe speeds up the decontamination process and is recom-
mended for decontaminating biological or radiological casualties.
However, this process may:

* Force chemical agents through the clothing if water pressure is too
high.

* Decrease the potential efficacy of directly showering skin afforded by
shear forces and dilution.

* Relocate chemical agent within the actual showering area, thereby
increasing the chance of contamination spread through personal
contact and shower water runoftf.

The MCDRT recommends that victims remove clothing at least down
to their undergarments prior to showering. Victims should be encour-
aged to remove as much clothing as possible, proceeding from head to
toe. Victims unwilling to disrobe should shower clothed before leaving
the decontamination area. It is also recommended that emergency
responders use a high volume of water delivered at a minimum of 60

pounds per square inch (psi) water.157

This is clearly more intrusive than asking someone for identification or detaining
someone for a defined period of time pending a court order for treatment. The power
to decontaminate must be considered separate and apart from the power to detain for
such purposes. It must be clear what decontamination means, who can order it and
under what circumstances, and the nature of the consequences for refusal. Like the
power to order treatment, forcing someone to undergo decontamination should only
be done pursuant to judicial authorization.

157.U.S. Army Soldier and Biological Chemical Command (SBCCOM), “Guidelines for Mass
Casualty Decontamination During a Terrorist Chemical Agent Incident,” January 2000.
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k,158 2 well-

Similarly, the following passage, taken from Jane’s Chem-Bio Handboo
informed, practical handbook for first-responders on the scene of a suspected bioter-
rorist attack, underlines the operational necessity of being able to detain and

decontaminate people:

Some victims may become agitated and fearful and may attempt to either
leave the exclusion zone (the zone containing special response personnel
in PPE and victims, which is cordoned off from public access. Also
known as the hot zone.) or approach, or even contact, rescue personnel.
Victims must be contained if risk of further contamination is to be
prevented.!>?

The power to detain is necessary for those who do not agree voluntarily to the decon-
tamination process. Otherwise an infectious person could simply refuse, walk away;,
and spread the contaminant. And the power to detain for decontamination, like the
power to detain for identification, must have the ultimate backup of an arrest power
and police assistance if it is to work on those who refuse to cooperate. Because decon-
tamination is akin to a medical procedure it must, in those cases where consent is
refused, operate in conjunction with a legal process to secure judicial authorization
before a person may be compelled to submit to decontamination. The power to detain
and isolate someone pending such judicial authorization is very different from the
power to force someone to undergo decontamination, and the two issues must be
dealt with separately under the Health Protection and Promotion Act.

It must again be emphasized that the solution to public health emergencies is volun-
tary cooperation, not coercive legal powers. Coercive legal powers will never work in
the face of significant non-cooperation. The key lies not in the coercive powers
required for ultimate backup, but in the initial work of emergency responders in
informing people what is medically required and why it is in their own best interest to
cooperate. No matter how strongly the statutory authority for such a power is worded,
it will be impossible to enforce without the support and cooperation of those directly

affected.

The Commission recommends that the power to detain for decontamination and to
decontaminate by court order in the absence of consent, should come under the day to

158. Sidell, Frederick R, Patrick, William C, Dashiell Thomas R, Alibek, Ken, Layne, Scott, Jane’s
Chem-Bio Handbook (Jane’s Information Group Alexandria, Virginia: 2002).
159. Ibid, p. 17.
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day powers of the Health Protection and Promotion Act and not be limited to a power
available only during a declared provincial emergency. A problem that requires decon-
tamination may emerge suddenly before an emergency is even contemplated, as in an
unexpected terrorist attack by weaponized smallpox or anthrax.

In addition to amending the Health Protection and Promotion Act to allow for the
power to detain temporarily for the purposes of identification and the power to detain
tor decontamination, the provisions, which now authorize detention for the purposes
of examination, treatment, isolation or to prevent the spread of disease, need to be
strengthened.

As noted above, s. 35 allows a court to order detention of a person who refuses to
submit to an examination, treatment, isolation or to conduct themselves in such a way
so as to avoid the spread of disease. The power can only be exercised by court order.
What do you do with a virulently infectious person in an area thronged with people
on a Saturday evening, who refuses to go for treatment? A medical officer of health,
under s. 22 of the Health Protection and Promotion Act, could order the person to
submit to an examination, treatment and to isolate themselves. But if the infectious
person thumbs his nose at the authorities, they can do nothing under the present law
absent a court order under s. 35 of the Act. There is no power to detain the person
while an application is being made to court. The person can continue to infect the
throng or can wander away and disappear and infect others. Under the present law

nothing can be done to stop them. This is unsatisfactory.

The medical officer of health requires the authority to order a person temporarily
detained, for the purposes of isolation or to prevent the spread of disease, pending a
court hearing under s. 35. The detention would be temporary, requiring that the
person be brought before a justice within 24 hours, to ensure their detention is justi-
fied and that they are given their due process rights. The order would be available only
where a person refuses to comply with the s. 22 order. The power to detain, like the
other powers to detain discussed above, must be backed up by the power to arrest in
the case of non-cooperation and the power to invoke police assistance. The power
should be valid whether made in writing or orally by a medical officer of health.

It is important to note that this temporary power of detention would not include any
power in relation to treatment. It is a key component of our law that no person shall
be treated without their consent, without a court order. To obtain such a court order
there must first be a hearing, which meets all the rules of natural justice. That funda-

mental protection must apply and should not be diluted in any manner.
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While the power to detain a person, however temporarily, amounts to a violation of
their liberty, such a power may be found to be reasonable and justified where it is
necessary to protect the public from a virulent disease. It must come with strong
protection, to make it as temporary as possible, pending a court order. It should only
be available to a medical officer of health and the Chief Medical Officer of Health.

All of these recommended powers involve the ultimate assistance of the police in
those cases where there is non-cooperation to the point where police assistance is
required. There is no greater source of potential enforcement problems than the
boundary line between two separate agencies who are required suddenly and without
warning to cooperate smoothly in the face of an unexpected crisis. It is therefore of
the utmost importance that police and public health authorities develop protocols,
education packages, and training exercises to ensure smooth and effective coopera-
tion.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health or a medical officer of health to order temporar-
ily detained for identification any person who refuses to provide their name,
address and telephone contact information when required to do so for the
purpose of identifying those who are leaving, or have been in a place of
infection. The detained person, unless immediately released, must be
brought before a justice as soon as possible and in any event within 24 hours
for a court hearing. This power is to be backed up by the ultimate power of

arrest with police assistance if necessary in the case of non-cooperation.

* The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health or a medical officer of health to order the tempo-
rary detention of, for the purpose of a court hearing, any person suspected of
having been exposed to a health hazard, and who refuses to consent to
decontamination. The detained person must be brought before a justice as
soon as possible and in any event within 24 hours. This power is to be
backed up by the ultimate power of arrest with police assistance if necessary
in the case of non-cooperation.

e The Health Protection and Promotion Act be amended to authorize the Chief
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Medical Officer of Health or a medical officer of health to order the tempo-
rary detention of anyone who there is reason to suspect is infected with an
agent of a virulent disease, for the purposes of obtaining a judicial order
authorizing the isolation, examination or treatment of the person, pursuant
to s. 35 of the Health Protection and Promotion Act. The detained person
must be brought before a justice as soon as possible and in any event within
24 hours. This power is to be backed up by the ultimate power of arrest with
police assistance if necessary in the case of non-cooperation.

Power to Enter A Dwelling-House

Public health officials are of the view that in some cases they require the power to
enter a dwelling-house. In their view, this power is important to enforce orders under
the Act.

Most public health officials agree that the Health Protection and Promotion Act should
be amended to include a power of entry when enforcing a judicial order to apprehend
made after a court application under s. 35 of the Act. As one medical officer of health
described the problem to the Commission:

Public health agencies face the difficulty of trying to enforce an Order
under HPPA s. 35, authorizing a police service to “locate, apprehend and
deliver” a person with an infectious disease to a hospital named in the
Order. The specific difficulty is the lack of any provision in the HPPA
authorizing the police to enter into a private dwelling for the purpose of
apprehending and delivering the subject of the Order to a hospital. We
have become aware that, in the absence of any such authorizing provi-
sion, the police take the view that they do not have any powers of entry.
In a situation where a person is the subject of a s. 35 Order to locate,
apprehend and deliver him or her to a hospital for treatment in accor-
dance with the terms of the Order, the lack of police powers of entry
means that in order for the apprehension of the subject individual to
occur, inordinate resources must be spent by the public health agency or
the police on surveillance, etc. to identify an opportunity when the
subject of the Order can be apprehended outside of whatever private
dwelling they may be located in. As well, there may be delay and
concomitant opportunity for the subject of the Order to evade apprehen-
sion. The resulting opportunity to spread the infectious disease sought to
be treated pursuant to the s. 35 Order is obvious.
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This is not a remote hypothetical situation. Public health officials reported to the
Commission the example of a woman in a major urban center in Ontario who was
infected with tuberculosis (TB). Public health officials issued a s. 22 order against the
woman, requiring that she isolate herself and seek treatment. She refused to comply.
They obtained a court order under s. 35 of the Health Protection and Promotion Act,
authorizing that she be apprehended, isolated and treated. Because the order did not
authorize entry to her home, public health officials had to sit outside her home wait-
ing for her to leave. In the meantime, she continued to reside with other family
members in the house, while she was infectious. Public health officials were unable to
constantly maintain surveillance on the home. She managed to leave her home, travel
to the airport and leave the country, exposing countless other people on her journey.
She was later apprehended while attempting to re-enter Canada.

Had the court been able to authorize as part of the s. 35 order entry to her home to
apprehend her and ensure she was isolated and treated, the risk she posed to countless
people in the community and abroad could have been prevented.

The references to rights of entry are contained in Part V of the Health Protection and
Promotion Act. Section 41 of the Act authorizes public health inspectors, inspectors,
a medical officer of health or a person acting under the direction of a medical officer
of health, to enter any premises, other than a private dwelling, to enforce the Act,
exercise a power or carry out a duty under the Act, or carry out a direction given under

the Act.109 Subsection 43(1) authorizes issuance of a warrant permitting entry to a

160. Subsection 41(1) provides:
Rights of entry and powers of inspection
Interpretation persons
The persons referred to in subsections (3) to (5) and (8), (10) and (11) are the following:
1. An inspector appointed by the Minister.
2. A medical officer of health.
3. A public health inspector.
4. A person acting under a direction given by a medical officer of health.
Interpretation purposes

(2) The purposes mentioned in ss. (3) to (5) and (11) are the following:
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premises for the purpose of enforcing the Act or Regulations, and for exercising a
power or carrying out a duty or direction under the Act. Subsection 43(1) provides:

Where a justice of the peace is satisfied on evidence upon oath,

(a) that there is reasonable and probable grounds for believing that it

1s necessary,
(1) to enter and have access to, through and over any premises,
(ii) to make examinations, investigations, tests and inquiries, and

(iii) to make, take and remove samples, copies or extracts related to

an examination, investigation, test or inquiry,

or to do any of such things, for the purpose of this Act, the enforce-
ment of any section of this Act or the regulations, the exercise of a
power or the carrying out of a duty under this Act or the regulations

or the carrying out of a direction given under this Act; and

(b) that an inspector appointed by the Minister, a medical officer of
health, a public health inspector or a person acting under a direction
given by a medical officer of health,

(1) has been denied entry to the premises,

1. The purpose of this Act.
2. The enforcement of any section of this Act or the regulations.
3. The exercise of a power or the carrying out of a duty under this Act or the regulations.
4.The carrying out of a direction given under this Act.
Entry

(3) A person mentioned in s. (1) may enter and have access to, through and over any premises

for a purpose mentioned in s. (2).
Private Residence

(7) Subsection (3) is not authority to enter a private residence without the consent of the occu-

pier.
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(ii) has been instructed to leave the premises,
(111) has been obstructed, or

(iv) has been refused production of any thing or any plant or

animal related to an examination, investigation, test or inquiry,
by the occupier of the premises,

the justice of the peace may issue a warrant in the form prescribed by
the regulations authorizing an inspector appointed by the Minister, a
medical officer of health, a public health inspector and any person
who is acting under a direction given by a medical officer of health, or
any of them, to act as mentioned in clause (a) in respect of the prem-
ises specified in the warrant, by force if necessary, together with such

police officer or officers as they call upon to assist them.

While the power contained in s. 43 authorizes entry into “any premises,” it confers no
explicit authority to enter a private dwelling to apprehend a person. The fact that s.
43(1) does not expressly prohibit such entry into a private dwelling is hardly relevant
because the law requires explicit language to authorize such entry into a dwelling and
the courts will not read that power into a statute unless it is expressly conferred. The
activities identified in paragraph (a) refer to testing things, removing samples, and
accessing premises, not to entry for the purposes of apprehending a person and to
doing “any of such things.” If the drafters intended this section to contain the power
to enter a private dwelling to apprehend a person, one of the most serious of all
enforcement actions, one would expect they would have clearly said so. The absence
of any reference to apprehending a person strongly suggests that this section is not
intended to authorize such an action.

It is questionable whether the authority to enter a private dwelling and apprehend a
person is provided in the Provincial Oﬁ”encesAct.lél Section 158(1) allows the issuance
of a warrant authorizing entry to any place, but the language of that section speaks to

161. R.S.0. 1990, c. P-33. Section 158(1) provides:
Search Warrant

Where a justice is satisfied by information upon oath that there is reasonable ground to believe

that there is in any building, receptacle or place,
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entry for the purposes of searching for and seizing evidence, not the apprehension of
an individual.

These sections, s. 43 of the Health Protection and Promotion Act, and s. 158 of the
Provincial Offences Act, do not clearly authorize entry to a private dwelling and appre-
hension of an individual who is the subject of an order under s. 35 of the Act. The
Court should have the power in appropriate circumstances to authorize entry into a
home for the purpose of enforcing a court order to take a person into custody. Given
the scarcity of resources available to public health and the other critical demands on
the time and resources of police services, neither should be expected to establish
around the clock surveillance for an indeterminable amount of time until the person
who is the subject of the order decides to leave their home. Under the present system,
however, that is the only method available to prevent the person from leaving home
and spreading a virulent disease throughout the community. The power to enter a
private dwelling to execute an order under s. 35 of the Act is an important one. It
must be clearly authorized in the Health Protection and Promotion Act so as to avoid

legal debate and confusion regarding whether or not the authority exists.

For example, Dr. Henry explained to the Justice Policy Committee how this power
would enhance the ability to enforce isolation orders:

Who has the authority to detain somebody who’s not actually sick but
might be a hazard, but we don’t know? Who has the authority if we have
a section 35 order on somebody who is sick with tuberculosis but they are
in their private home? Nobody has the right, right now, to go in and
actually get them. We can’t do that. Should we have that? I don’t know. I

(a) anything upon or in respect of which an offence has been or is suspected to have been
committed; or

(b) anything that there is reasonable ground to believe will afford evidence as to the
commission of an offence,

the justice may at any time issue a warrant in the prescribed form under his or her hand author-
izing a police officer or person named therein to search such building, receptacle or place for
any such thing, and to seize and carry it before the justice issuing the warrant or another justice
to be dealt with by him or her according to law.

Section 100 of the Health Protection and Promotion Act provides that anyone who does not
comply with an order under the Act is guilty of an offence:

100. Any person who fails to obey an order made under this Act is guilty of an offence
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think those are authorities that need to be looked at very closely in the

legislation.!62

A local medical officer of health proposed a solution as follows:

In my respectful submission, one way of dealing with this would be to
provide police powers of entry into private dwellings in order to exercise
the direction from a Court to locate, apprehend and deliver the subject of
as. 35 Order to a hospital. Such powers of entry would not be unique or
unusual. For example, s. 36 (5) of the Children’s Law Reform Act gives the
police the power to enter and search any place for the purpose of locating
and apprehending a child who has been wrongfully withheld from a
parent, and who is the subject of an Order under s. 36. When a CLRA s.
36 Order is made, there are certain guidelines that must be followed by
the police with respect to the times when such a power of entry may be
exercised.

Certainly, police powers of entry must be authorized by law and exercised
judiciously when circumstances require. Certainly, we highly value the
concept of a person’s home being their castle. However, equally certainly,
there are circumstances when public health concerns with respect to
mandating treatment and preventing the spread of infectious diseases
mitigate in favour of allowing police to enter into a private dwelling to
carry out an Order under s. 35. Carefully crafted amendments to the
Health Protection and Promotion Act could address these competing inter-
ests, and might be critical in dealing with any future outbreaks similar to

the one we experienced during the SARS crisis.
The need for this amendment is clear.

However, others have submitted to the Commission that there is a need for a broader
power of entry, without a warrant or prior judicial authorization, in cases where the
medical officer of health has reasonable and probable grounds to believe there is a risk
to health due to a health hazard or an infectious disease.

The Ministry of Health in its submission to the Commission proposed the following
amendment:

162. Justice Policy Committee, Public Hearings, August 18, 2004, p. 152.
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Authorizing medical officers of health to enter any premises, including a
private residence, without a warrant, where the medical officer has
reasonable and probable grounds to believe there is a risk to health due to

a health hazard or an infectious disease.163

Dr. Basrur, the Chief Medical Officer of Health for Ontario, in her testimony before

the Justice Policy Committee, explained the rationale for such a power:

Finally, extraordinary powers may be needed for a local medical officer of
health to enter any premises, including a private residence, without a
warrant — and I take a breath when I say this — where he or she has
reasonable grounds to believe that a risk to health exists due to a health
hazard or an infectious disease, if there is a declared emergency under the
Emergency Management Act. By way of a small example that gives you
the kind of dilemma we face, on a day-to-day basis we have authority to
regulate food premises. Yet you can have a catering operation that oper-
ates out of someone’s private residence, and the duty to inspect, the right
of access to enter those premises where it is also a private home, is not
crystal clear. That may just be the way it is in a free and democratic soci-
ety on a day-to-day basis, but if youre in an emergency situation, you
probably want some additional authority to be able to kick in.!64

Reasonable though this may seem to those with the difficult task of protecting the
public against infectious disease, the power to enter a dwelling house without judicial
authorization is an extraordinary power. The distinction between the power to enter a
home without a warrant and the power to enter a business or factory without a
warrant is vital not only in a legal sense but also as a matter of public policy. Mr. Mike
Colle, the acting Chair of the Justice Policy Committee, asked the following ques-
tions about the right of entry under the Environmental Protection Act:

Could they enter a home without a warrant? This is what came up yester-
day. Dr. Young felt that they had no power to enter private property. They
would be charged with trespassing. Yet the Ministry of the Environment
has already solved the problem.

163. Letter to Mr. Doug Hunt, Q.C., Commission Counsel, from Mr. Phil Hassen, deputy Minister of
Health and Long-Term Care, August 4, 2004. See Appendix H to this Report.
164. Justice Policy Committee, Public Hearings, August 18, 2003, p. 143.
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The question I want clarified is that this is essentially private property,
whether it be a plant, a place of business or a residence. I think this is very
crucial for our committee, given Dr. Young’s presentation yesterday. He
telt one of the encumbrances to dealing with an emergency was that they

really had no power to trespass or to enter a person’s home. 16

The Supreme Court of Canada in R. v. Feeney ruled that warrantless entry of a dwelling
house to make an arrest, offended the Charter of Rights and Freedoms even in a case where
the police were in fresh pursuit of a murder suspect.!®® The courts have recognized
however that in cases of “exigent circumstances” a police officer may enter a home with-
out a warrant. Although courts have been reluctant to define “exigent circumstances” in
general terms, obvious cases include emergency response to a 911 call suggesting that
someone’s life is in danger, or entry to a burning house to save an occupant.

After Feeney, Parliament amended the Criminal Code to provide tightly defined
powers to enter a dwelling house without a warrant when there are reasonable

grounds to suspect it is necessary to prevent imminent bodily harm or death to any

person. 17

Although rare, cases may arise where a corresponding power is necessary to enter a
residence to secure the immediate detention of someone who poses a grave immedi-

165. Ibid, August 4, 2003, p. 43.
166. R. v. Feeney, [1997] 2 S.C.R. 13.
167. Section 529.3 provides:

(1) Without limiting or restricting any power a peace officer may have to enter a dwelling-
house under this or any other Act or law, the peace officer may enter the dwelling-house for the
purpose of arresting or apprehending, a person, without a warrant referred to in section 529 or
529.1 authorizing the entry, if the peace officer has reasonable grounds to believe that the
person is present in the dwelling-house, and the conditions for obtaining a warrant under
section 529.1 exist but by reason of exigent circumstances it would be impracticable to obtain a
warrant.

(2) For the purposes of subsection (1), exigent circumstances include circumstances in which
the peace officer

(a) has reasonable grounds to suspect that entry into the dwelling-house is necessary to
prevent imminent bodily harm or death to any person; or

(b) has reasonable grounds to believe that evidence relating to the commission of an
indictable offence is present in the dwelling-house and that entry into the dwelling-house is

necessary to prevent the imminent loss or imminent destruction of the evidence.
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ate risk to the health of others if not detained. However, in the view of the
Commission, the power should be a limited one. It is one thing to have these powers
to enforce an isolation order under s. 35, where the goal is preventing the spread of
infectious disease, but it is quite another to have these powers in respect of other
public health activities, such as food safety.

The Commission therefore recommends that the Health Protection and Promotion Act
be amended to provide for a court to authorize, by warrant, entry into a dwelling, by a
medical officer of health or specially designated public health official with police
assistance, for the purpose of enforcing an order under s. 35 of the Act.

But the power to enter without a warrant must be limited by conditions analogous to
those in the Criminal Code Feeney amendments and further limited by a court hearing
as soon as possible and in any event within 24 hours.

The Commission therefore recommends that the Health Protection and Promotion Act
be amended to provide that a medical officer of health or specially designated public
health official with police assistance may under exigent circumstances enter a dwelling
house for the purpose of apprehending a person where there are reasonable and prob-
able grounds to believe that a basis for a s. 35 warrant exists and reasonable grounds to
believe that the delay required to obtain such a warrant might endanger the public’s
health. The detention must be the subject of a court hearing as soon as possible and in

any event within 24 hours.

Recommendations
The Commission therefore recommends that:

» The Health Protection and Promotion Act be amended to provide for a court
to authorize, by warrant, entry into a private dwelling, by a medical officer
of health or specially designated public health official with police assistance,
for the purpose of enforcing an order under s. 35 of the Act.

* The Health Protection and Promotion Act be amended to provide that a
medical officer of health or specially designated public health official with
police assistance may under exigent circumstances enter a dwelling-house
for the purpose of apprehending a person where there are reasonable and
probable grounds to believe that a basis for a s. 35 warrant exists and reason-
able grounds to believe that the delay required to obtain such a warrant
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might endanger the public’s health. The detention must be the subject of a
court hearing as soon as possible and in any event within 24 hours.

Conclusion

As noted at the beginning of this chapter, the Health Protection and Promotion Act,
which provides the legal machinery for our defence against infectious disease, needs
to be stronger. It is the daily powers in the Health Protection and Promotion Act, powers
of investigation, mitigation, and risk management that prevent public health emer-

gencies from developing. It is these daily powers that require strengthening.

Public health officials, to protect us from disease and to prevent small problems from
p p p
growing into emergencies, require access to health risk information and the authority,

resources, and expertise to investigate, intervene, and enforce.

The powers and safeguards recommended above are necessary to achieve these ends.

Recommendations
The Commission therefore recommends that:

* The role and authority of public health officials in relation to hospitals be
clearly defined in the Health Protection and Promotion Act in accordance with
the following principles:

> The requirement that each public health unit have a presence in hospital
infection control committees should be entrenched in the Act; and

> The authority of the local medical officers of health and the Chief
Medical Officer of Health in relation to institutional infectious disease
surveillance and control should be enacted to include, without being
limited to, the power to monitor, advise, investigate, require investiga-
tion by the hospital or an independent investigator, and intervene where

necessary.

* The Ministry of Health and Long-Term Care, in consultation with the
Provincial Infectious Diseases Advisory Committee, and the wider health
care and public health communities, define a broad reporting trigger that
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would require reporting to public health where there is an infection control
problem or an unexplained illness or cluster of illness.

Whether or not a workable trigger can be defined for compulsory reporting,
a provision be added to the Health Protection and Promotion Act, to provide
that a physician, infection control practitioner or hospital administrator
may voluntarily report to public health officials the presence of any threat to
the health of the population.

The Health Protection and Promotion Act be amended to include powers
similar to those set out in Quebec’s Public Health Act, to allow for early
intervention and investigation of situations, not limited to reportable or

communicable diseases, that may pose a threat to the health of the public.

The Health Protection and Promotion Act be amended to clarify and regular-
ize in a transparent system authorized by law, the respective roles of the

Chief Medical Officer of Health and the medical officer of health, in decid-

ing how a particular case should be classified.

The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health to issue directives to hospitals, medical clinics,
long-term care facilities, and all other health care providers, private or
public, in respect of precautions and procedures necessary to protect the
public’s health. All directives should be issued under the signature of the
Chief Medical Officer of Health alone.

The Ministry of Health and Long-Term Care appoint a working group of
health care professionals from various institutions who are tasked, and paid,
to translate the directives into a form that can be understood and applied by
staff, without altering the content of the message. The Commission recom-
mends further the development of an educational programme to ensure that
everyone affected by the directives knows how they work, what they mean
and how they should be applied.

The Ministry of Health and Long-Term Care, in consultation with the
affected health care communities, develop feedback machinery driven by
health care workers in the field, to ensure the directives are clear and
manageable from a practical point of view in the field.

The Health Protection and Promotion Act and the directives provide explicitly
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that they in no way diminish the procedures and precautions required by the
circumstances that prevail in any particular institution, that they represent
the floor, not the ceiling, of medical precaution, and do not relieve any insti-
tution of the obligation to take further precautions where medically indi-
cated.

* The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health or a medical officer of health to order temporar-
ily detained for identification any person who refuses to provide their name,
address and telephone contact information when required to do so for the
purpose of identifying those who are leaving, or have been in a place of
infection. The detained person unless immediately released, must be
brought before a justice as soon as possible and in any event within 24 hours
for a court hearing. This power is to be backed up by the ultimate power of
arrest with police assistance if necessary in the case of non-cooperation.

* The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health or a medical officer of health to order the tempo-
rary detention of, for the purpose of a court hearing, any person suspected of
having been exposed to a health hazard, and who refuses to consent to
decontamination. The detained person must be brought before a justice as
soon as possible and in any event within 24 hours. This power is to be
backed up by the ultimate power of arrest with police assistance if necessary
in the case of non-cooperation.

* 'The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health or a medical officer of health to order the tempo-
rary detention of anyone who there is reason to suspect is infected with an
agent of a virulent disease, for the purposes of obtaining a judicial order
authorizing the isolation, examination or treatment of the person, pursuant
to s. 35 of the Health Protection and Promotion Act. The detained person
must be brought before a justice as soon as possible and in any event within
24 hours. This power is to be backed up by the ultimate power of arrest with
police assistance if necessary in the case of non-cooperation.

» The Health Protection and Promotion Act be amended to provide for a court
to authorize, by warrant, entry into a private dwelling, by a medical officer
of health or specially designated public health official with police assistance,
for the purpose of enforcing an order under s. 35 of the Act.
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The Health Protection and Promotion Act be amended to provide that a
medical officer of health or specially designated public health official with
police assistance may under exigent circumstances enter a dwelling-house
for the purpose of apprehending a person where there are reasonable and
probable grounds to believe that a basis for a s. 35 warrant exists and reason-
able grounds to believe that the delay required to obtain such a warrant
might endanger the public’s health. The detention must be the subject of a
court hearing as soon as possible and in any event within 24 hours.
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It is a cornerstone of our protection against infectious disease that doctors and hospi-
tals and public institutions are legally required to disclose to public health authorities
every case of reportable disease. Without knowledge of the prevalence and incidence
of TB or SARS, who has it, who may have it, where did they get it, how, from whom,
who else may be at risk, public health officials are powerless in the face of infectious
outbreaks. Unless cases are reported to public health, it cannot investigate or even be
aware of impending danger. Without adequate information the medical officer of
health cannot protect the public.

The legal obligation to report infectious disease is a foundation of every system of
public health legislation. The legal obligation is necessary not only to encourage
reporting but also to ensure that the confidentiality laws, designed to protect patient
privacy, do not unintentionally undermine the ability of public health authorities to
fight the spread of infectious disease. To express the machinery of obligation in point
form:

* The Health Protection and Promotion Act requires under certain condi-
tions the reporting: to the medical officer of health;

* by hospitals, other institutions,'®® doctors and other health care profes-
168. Subsection 21(1) provides:
In this Part, “institution” means,

(a) “charitable institution” within the meaning of the Charitable Institutions Act, (b) premises
approved under subsection 9 (1) of Part I (Flexible Services) of the Child and Family Services
Act, (c) “children’s residence” within the meaning of Part IX (Licensing) of the Chi/d and Family
Services Act, (d) “day nursery” within the meaning of the Day Nurseries Act, (e) “facility” within
the meaning of the Developmental Services Act, (f) Repealed: 2001, c. 13, s. 17. (g) “home for
special care” within the meaning of the Homes for Special Care Act, (h) “home” within the mean-
ing of the Homes for the Aged and Rest Homes Act, (1) “psychiatric facility” within the meaning of
the Mental Health Act, (j) “approved home” and “institution” within the meaning of the Mental
Hospitals Act, (k) “correctional institution” within the meaning of the Ministry of Correctional
Services Act, (1) “detention facility” within the meaning of section 16.1 of the Police Services Act,
(m) “nursing home” within the meaning of the Nursing Homes Act, (n) “private hospital” within
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1

sionals and practitioners 69 including nurses, chiropractors, dentists,

pharmacists, optometrists, and drugless practitioners;

* of the fact that a patient has or may have a disease specified in overlap-

ping definitions as communicable, reportable, or virulent.

The conditions of reporting outlined below are unnecessarily complex and in places
apparently illogical. Structural elements that require amendment include:

* the inconsistent obligations on doctors and others to report some cases
and not others, depending on whether the patient is in hospital or an
out-patient or someone who walked into a doctor’s office;

* the limited categories of who must report;

* the absence of a broad power to allow the Chief Medical Officer of
Health to obtain information, including personal health information,
from any person, institution or government department, where the
information is necessary to prevent the spread of an infectious disease;

* the lack of precision in the necessary timeliness of the reporting; and

* the different levels of information required to be reported, depending
on the identity of the disclosing party.

SARS demonstrated the importance of notifying public health of the risk of an infec-
tious disease in a health care setting or any other part of the community. Vital informa-
tion about infectious disease typically comes to light only when a patient seeks medical

treatment from a health care worker, whether it be a doctor, nurse, clinic, hospital or

the meaning of the Private Hospitals Act, (0) place or facility designated as a place of secure
custody under section 24.1 of the Young Offenders Act (Canada),

and includes any other place of a similar nature; (“établissement”)

169. Subsection 25(2) defines practitioner as a member of the College of Chiropractors of Ontario, a
member of the Royal College of Dental Surgeons of Ontario, a member of the College of Nurses of
Ontario, a member of the Ontario College of Pharmacists, a member of the College of Optometrists
of Ontario or a person registered as a drugless practitioner under the Drugless Practitioners Act.
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indeed from any health care practitioner. This confidential patient information can
only be shared with public health officials if there is a legal duty or authority to do so.
Without such legal duty and authority every doctor and nurse and health care practi-
tioner runs the risk of violating privacy legislation and public health officials will lack
the power to compel the disclosure by a reluctant health information custodian.
Infectious disease will not pause for a legal debate on whether the disease should be
reported to public health. During an infectious outbreak it is critical that the report-
ing structure set out in the Health Protection and Promotion Act be clear and unassailable
so that health professionals understand and properly discharge their reporting obliga-
tions under the Act, confident in their legal authority to do so. Only then will public
health officials be armed with the information needed to protect the public.

Current Reporting Requirements

The Health Protection and Promotion Act puts reporting obligations on physicians,
practitioners,!7% hospital administrators, superintendents of institutions, school prin-
cipals, and laboratory operators. Pursuant to the Act, these individuals must report a
case to public health in the case of a patient who has or may have a reportable or

communicable disease.

Reporting obligations under the /PPA are triggered by the requirement that a disease
be either reportable or communicable. The lists of reportable and communicable
diseases are set out in the Regulations to the Health Protection and Promotion Act.
Regulation 558/91 specifies the communicable diseases, while Regulation 559/91
specifies the reportable diseases. This designation is vital. It is only where a person has
or may have a reportable or communicable disease that the obligations are triggered
under the Act.

Sections 25 through 30 of the Health Protection and Promotion Act impose reporting
duties on specific groups of individuals such as doctors, nurses, hospital administra-
tors, superintendents of institutions, school principals, and laboratory operators. They
are as follows:

170. Subsection 25(2) defines practitioner as a member of the College of Chiropractors of Ontario, a
member of the Royal College of Dental Surgeons of Ontario, a member of the College of Nurses of
Ontario, a member of the Ontario College of Pharmacists, a member of the College of
Optometrists of Ontario or a person registered as a drugless practitioner under the Drugless
Practitioners Act.
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s.25(1) A physician or a practitioner as defined in subsection (2) who,
while providing professional services to a person who is not a
patient in or an out-patient of a hospital, forms the opinion
that the person has or may have a reportable disease shall, as
soon as possible after forming the opinion, report thereon to
the medical officer of health of the health unit in which the
professional services are provided.

5. 26 A physician who, while providing professional services to a
person, forms the opinion that the person is or may be infected
with an agent of a communicable disease shall, as soon as
possible after forming the opinion, report thereon to the
medical officer of health of the health unit in which the
professional services are provided.

.27 (1) The administrator of a hospital shall report to the medical offi-
cer of health of the health unit in which the hospital is located
if an entry in the records of the hospital in respect of a patient
in or an out-patient of the hospital states that the patient or
out-patient has or may have a reportable disease or is or may
be infected with an agent of the communicable disease.

s.27(2) The superintendent of an institution shall report to the
medical officer of health of the health unit in which the insti-
tution is located if an entry in the records of the institution in
respect of a person lodged in the institution states that the
person has or may have a reportable disease or is or may be
infected with an agent of a communicable disease.

s.27(3)  The administrator or the superintendent shall report to the
medical officer of health as soon as possible after the entry is
made in the records of the hospital or institution, as the case
may be.

5. 28 The principal of a school who is of the opinion that a pupil in
the school has or may have a communicable disease shall, as
soon as possible after forming the opinion, report thereon to
the medical officer of health of the health unit in which the
school is located.
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s.29(1) The operator of a laboratory shall report to the medical officer
of health of the health unit in which the laboratory is located
each case of a positive laboratory finding in respect of a
reportable disease, as soon as possible after the making of the
finding.

s.29(2) A report under this section shall state the laboratory findings
and shall be made within the time prescribed by the regula-
tions.

In addition to these provisions, s. 30 imposes a reporting condition on a physician
who signs a medical certificate of death where the cause of death or a contributing

cause of death was a reportable disease.1”

It is important to note the distinction between the reporting requirements in s. 25 and
s. 26, discussed in detail below.

The overriding goal of the reporting provisions should be a clear statement of the
reporting obligations of any party who could potentially have information about the
presence or suspected presence of a communicable disease. Unfortunately, the current
provisions contain some clear gaps addressed below, which have impeded the ability
of public health officials to obtain reports regarding diseases.

In Hospital or Out of Hospital

Section 25 requires physicians and practitioners caring for patients who are not in-
patients or out-patients at a hospital to report reportable diseases. Section 26
requires physicians, regardless of the status of the patient, to report communicable
diseases. It is unclear why the legislation distinguishes between the reporting of
reportable diseases and the reporting of communicable diseases. Perhaps physicians
and other practitioners treating patients in a hospital or who are out-patients of a
hospital are precluded from reporting obligations in's. 25 because of a belief that the

171. Section 30 provides:

A physician who signs a medical certificate of death in the form prescribed by the regulations
under the Vital Statistics Act where the cause of death was a reportable disease or a reportable
disease was the contributing cause of death shall, as soon as possible after signing the certificate,
report thereon to the medical officer of health of the health unit in which the death occurred.
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reporting will occur under s. 27, via the hospital administrator. However, both physi-
cians/practitioners and hospital administrators have reporting duties where the
disease is communicable, and it is unclear why reportable diseases would be treated
differently, particularly since not all reportable diseases are communicable.!”? If there
are two categories of diseases and both are sufficiently serious threats to public
health that they require reporting from a hospital administrator and from physicians
and practitioners working with persons who are not in-patients or out-patients of a
hospital, it is unclear why the reporting requirements are not the same regardless of

the patient’s location.

Whatever the logic of the distinction between reportable and communicable
diseases in ss. 25 and 26, public health officials interviewed by the Commission
expressed a common position that leaving reporting in any case to a hospital admin-
istrator is insufficient. Many public health officials reported to the Commission
that they frequently did not receive reports from hospital administrators. In fair-
ness, the hospital administrator can only report what they are aware of, so absent a
functioning internal system requiring immediate reporting to them, they may not
be aware that a case exists. Whether they are aware of a case or not, as one public
health official stated, “it is the hospital doctors and the health care workers that we
need access to”, not hospital administrators. It is insufficient in the case of hospitals
to leave reporting to the hospital administrator. The hospital administrator is
unlikely to be working when the infectious patient enters the emergency room in
the middle of the night. Public health officials need to connect with the emergency
room physician and staff to obtain information necessary to begin their important

work of ensuring the infectious disease remains contained and does not threaten the

public’s health.

As noted below, the scope of information that a physician must provide under s. 25 is
far greater than that which a hospital administrator must provide under s. 27.
Consequently, a physician in a family clinic may be required under the Heal/th
Protection and Promotion Act to provide far greater information on a reportable disease
than a hospital administrator when the patient is an in-patient or out-patient of a
hospital. This distinction makes little sense, as the importance of notifying public
health of the existence or suspicion of a reportable disease does not turn on the loca-
tion of the patient. Therefore, s. 27 does not compensate for the exclusion of hospital
physicians in s. 25. This gap in the reporting requirements frustrates public health

172. As noted above, all communicable diseases are reportable but not all reportable diseases are commu-
nicable.
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officials who require information to perform their duties. One public health expert
described the problem, using tuberculosis (IB) cases as an example:

It’s been an ongoing frustrating problem. We’re not getting information
about the most recent chest X-rays, we’re not getting information about
medication that patients may be on, or when they come from the hospi-
tal out into the community. We're just not getting the information that
our public health docs are telling me that we need. Some hospitals are
better than others. But there just seems to be a brick wall there. And
we're being faced with, well, we don't have to provide anything other than
name and address, date of birth, sex and date of onset of symptoms,
because that’s all we're required to report under s. 1(1), but 1(2) is, for
example, currently not directed at the hospital administrator. And that’s
one of the reasons why we wanted to take out the words “who is a patient
or an in-patient” at the hospital, because it’s the physicians in the hospi-
tal that have all the information that aren’t reporting it to us.

It would be far more effective simply to combine ss. 25 and 26 and to require all
physicians, regardless of the status of the patient, to report a disease that is either
reportable or communicable. This way, a physician would be legally required to report
and, as a backup, the hospital administrator would also have a legal duty to report
pursuant to s. 27. Duplicate reporting obligations raise potential concerns around
multiple reporting and around who is primarily responsible to report. Public health
officials advise, however, that over-reporting would be preferable to the current trend
of under-reporting. This problem could be easily addressed by ensuring an effective
internal compliance system within each hospital or institution. As one public health
expert stated:

Multiple reporting doesn’t happen. We get under-reporting. Now a
hospital administrator has to report but they don’t do it. I think it should
be incumbent on the hospital to have a reporting policy. For example, if a
nurse identifies a disease she can say the most responsible physician
should report it, or is it the infection control people — but they need to
have an internal way of doing that. Right now what mostly happens is

everyone thinks everyone else does it and it is not done.

Such an internal compliance system would not only allow physicians and health care
workers to ensure compliance with reporting obligations, but would serve to identify
those cases where the obligations have not been fulfilled. Hospitals are busy places

and physicians have enormous responsibilities in providing patient care. Clear report-
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ing obligations, even if they result in multiplication of duties, can only serve to ensure
that cases do not slip through the cracks.

A group of highly qualified experts involved in the SARS response advised the

Commission:

Presently, section 25 of the HPPA speaks to the reporting requirements
for physicians; however, this only refers to those services provided outside
of hospitals. This leaves a gap in reporting of patients who are seen as
either out-patients of the hospital or who are admitted to a hospital by
physicians. Presently, the HPPA requires the administrator of the hospi-
tal to report cases of reportable diseases for out-patients and in-patients
of a hospital. It is suggested that compelling hospital-based physicians to
report consistent with requirements applicable to out of hospital will
build redundancy and will assure reporting of such cases.

Recommendations
The Commission therefore recommends that:

 The Health Protection and Promotion Act be amended to repeal, in the duty of
a physician to report to the medical officer of health, the distinction
between hospital patients and non-hospital patients. This may be achieved
by deleting from s. 25(1) the words “who is not a patient in or an out-patient

of ahospital.”

* The Ministry of Health and Long-Term Care require each hospital, long-
term care facility, nursing home, home for the aged, community care access
centre, private medical or health services clinic, and any health care institu-
tion, to establish an internal system to ensure compliance with the reporting
obligations set out in the Health Protection and Promotion Act.

Expanding the Categories of those who must Report

As noted above, the Health Protection and Promotion Act imposes reporting obligations
on specified groups of persons such as doctors, nurses, hospital administrators, super-
intendents of institutions, school principals, and laboratory operators. A gap in the
system emerges where a caregiver such as a midwife has information about a
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reportable or communicable disease and the caregiver does not fall into one of the

categories of people listed in ss. 25 through 30.
Section 25 requires that a physician or a practitioner who, while providing profes-
sional services to a person who is not a patient in or an out-patient of a hospital, forms
the opinion that the person has or may have a reportable disease, shall make a report
to the medical officer of health of the health unit in which the professional services
are provided. Subsection 25(2) defines “practitioner”. It provides:
(2) In subsection (1), “practitioner” means,

(a) a member of the College of Chiropractors of Ontario,

(b) a member of the Royal College of Dental Surgeons of Ontario,

(c) a member of the College of Nurses of Ontario,

(d) a member of the Ontario College of Pharmacists,

(e) a member of the College of Optometrists of Ontario, or

(f) a person registered as a drugless practitioner under the Drugless
Practitioners Act. 1998, c. 18, Sched. G,s. 55 (3).

Pursuant to s. 27(2), a superintendent of an institution must report to the medical
officer of health of the health unit in which the institution is located if an entry in the
records of the institution in respect of a person lodged in the institution states that the
person has or may have a reportable disease or is or may be infected with an agent of
a communicable disease. “Institution” is defined in s. 21(1) as:

“Institution” means,

(a) “charitable institution” within the meaning of the Charitable
Institutions Act,

(b) premises approved under subsection 9 (1) of Part I (Flexible Services)
of the Child and Family Services Act,

(c) “children’s residence” within the meaning of Part IX (Licensing) of
the Child and Family Services Act,
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(d) “day nursery” within the meaning of the Day Nurseries Act,
(e) “facility” within the meaning of the Developmental Services Act,

(f) Repealed: 2001, c. 13,s. 17.

(g) “home for special care” within the meaning of the Homes for Special
Care Act,

(h) “home” within the meaning of the Homes for the Aged and Rest Homes Att,
(1) “psychiatric facility” within the meaning of the Mental Health Act,

(j) “approved home” and “institution” within the meaning of the Menzal
Hospitals Act,

(k) “correctional institution” within the meaning of the Ministry of

Correctional Services Act,

(1) “detention facility” within the meaning of section 16.1 of the Po/ice

Services Act,
(m) “nursing home” within the meaning of the Nursing Homes Act,
(n) “private hospital” within the meaning of the Private Hospitals Act,

(o) place or facility designated as a place of secure custody under section

24.1 of the Young Offenders Act (Canada),

« 7z

and includes any other place of a similar nature; (“établissement”)

“superintendent” means the person who has for the time being the direct
and actual superintendence and charge of an institution (“chef d’étab-
lissement”).

But a health care provider may have information regarding a communicable disease

and may not be a member of one of the professional bodies set out in s. 25(2) nor a

superintendent of an institution as defined in the Act. In such a case, there would be

no reporting obligation, and the provision of personal health information to public

health authorities to prevent the spread of infectious disease may require intensive
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legal review of privacy legislation before a health care provider could be confident of
their ability to disclose constitute a violation of privacy legislation. For example,
recently, the case of a midwife caring for a pregnant woman with Hepatitis B came to
the attention of public health officials through a mandatory report from a laboratory.
Public health officials had the name of the midwife and the mother as a result of
receiving the lab slip, reporting the positive Hepatitis B test. However, the lab slip did
not give public health officials enough information about the patient to allow them to
conduct their investigation to ensure that the newborn received the necessary vaccina-
tions. In the normal course, public health would have contacted the treating physician
or health care provider to obtain the additional information. Time was of the essence
as public health officials had a relatively small window during which they could vacci-
nate the newborn to prevent it from contracting Hepatitis from its mother. The
midwife, although wanting to cooperate with public health officials, felt that she
could not disclose the required information as it was confidential health information
and she had no duty under the Health Protection and Promotion Act to report. A
midwife is not a “practitioner” as defined in the Act.

An easy solution lies in simply adding all potential custodians of health information
to the list of “practitioners” under the Health Protection and Promotion Act. Some have
suggested that the solution lies in adding to the definition of practitioners the list of
professionals set out in the Regulated Health Professionals Act.?” Others have

173.5.0.1991, c. 18, Sched. 1 - SELF GOVERNING HEALTH PROFESSIONS

Health Profession Acts Health Profession

Audiology and Speech-Language Pathology Act, 1991 Audiology and Speech-Language Pathology
Chiropody Act, 1991 Chiropody

Chiropractic Act, 1991 Chiropractic

Dental Hygiene Act, 1991 Dental Hygiene

Dental Technology Act, 1991 Dental Technology

Dentistry Act, 1991 Dentistry

Denturism Act, 1991 Denturism

Dietetics Act, 1991 Dietetics

Massage Therapy Act, 1991 Massage Therapy

Medical Laboratory Technology Act, 1991 Medical Laboratory Technology
Medical Radiation Technology Act, 1991 Medical Radiation Technology
Medicine Act, 1991 Medicine

Midwifery Act, 1991 Midwifery

Nursing Act, 1991 Nursing

Occupational Therapy Act, 1991 Occupational Therapy
Opticianry Act, 1991 Opticianry

Optometry Act, 1991 Optometry

Pharmacy Act, 1991 Pharmacy

Physiotherapy Act, 1991 Physiotherapy

Psychology Act, 1991 Psychology

Respiratory Therapy Act, 1991 Respiratory Therapy
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suggested that this list would be overly broad, capturing people who would not have
such information. As one person remarked:

.. . it might capture people where it would be of limited utility to have
them be included, such as massage therapists or dieticians. One wonders
how far you want the net to expand and there are some “ non-traditional”
professions included in the Regulated Health Professions Act.

On the other hand, it is better to cast the net too widely than too narrowly, and to
include health care providers, whether traditional or non-traditional, who have infor-
mation vital to public health. When the Act was drafted in the early 1980, and
through all its amendments since then, clearly no one contemplated the scenario
where a midwife might hold critical information. The danger in trying to predict
every possible category of person or institution is that one that does not seem relevant
today suddenly becomes relevant in the future.

Another suggested solution has been to redefine practitioner in the Health Protection
and Promotion Act to match the definition in the Personal Health Information
Protection Act. In s. 2 of the Personal Health Information Protection Act, “health care
practitioner” is defined as follows:

“health care practitioner” means,

(a) a person who is a member within the meaning of the Regulated
Health Professionals Act, 1991 and who provides health care,

(b) a person who is registered as a drugless practitioner under the
Drugless Practitioners Act and who provides health care,

(c) a person who is a member of the Ontario College of Social Workers
and Social Service Workers and who provides health care, or

(d) any other person whose primary function is to provide health care

23

for payment; (“praticien de la santé

This definition is quite broad. It includes not only everyone who is a member within
the meaning of the Regulated Health Professionals Act, but also has a broad catch-all
provision that includes any person whose primary function is to provide health care
for payment. It is important that the definition of “practitioner” in the Health
Protection and Promotion Act, be amended to conform with that in the Personal Health
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Information Protection Act.

Even beyond the definition of “practitioner” and “institution,” the list of custodians
who are identified in the Personal Health Information Protection Act as being potential
custodians of personal health information, is far broader than those with reporting
obligations under the Health Protection and Promotion Act. In s. 3(1) of the Personal

Health Information Protection Act, “health information custodian” is defined as follows:

In this Act, “health information custodian,” subject to subsections (3) to
(11), means a person or organization described in one of the following
paragraphs who has custody or control of personal health information as
a result of or in connection with performing the person’s or organization’s

powers or duties or the work described in the paragraph, if any:

1. A health care practitioner or a person who operates a group practice of

health care practitioners.

2. A service provider within the meaning of the Long-Term Care Act,
1994 who provides a community service to which that Act applies.

3. A community care access corporation within the meaning of the
Community Care Access Corporations Act, 2001.

4. A person who operates one of the following facilities, programmes or

Services:

i. A hospital within the meaning of the Public Hospitals Act, a private
hospital within the meaning of the Private Hospitals Act, a psychiatric
facility within the meaning of the Mental Health Act, an institution
within the meaning of the Mental Hospitals Act or an independent
health facility within the meaning of the Independent Health Facilities
Act.

ii. An approved charitable home for the aged within the meaning of
the Charitable Institutions Act, a placement coordinator described in
subsection 9.6 (2) of that Acz, a home or joint home within the mean-
ing of the Homes for the Aged and Rest Homes Act, a placement coordi-
nator described in subsection 18 (2) of that Act, a nursing home
within the meaning of the Nursing Homes Act, a placement coordina-
tor described in subsection 20.1 (2) of that Act or a care home within
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the meaning of the Zénant Protection Act, 1997.

iii. A pharmacy within the meaning of Part VI of the Drug and
Pharmacies Regulation Act.

iv. A laboratory or a specimen collection centre as defined in section 5
of the Laboratory and Specimen Collection Centre Licensing Act.

v. An ambulance service within the meaning of the Ambulance Act.

vi. A home for special care within the meaning of the Homes for
Special Care Act.

vii. A centre, program or service for community health or mental

health whose primary purpose is the provision of health care.

5. An evaluator within the meaning of the Health Care Consent Act, 1996
or an assessor within the meaning of the Suéstitute Decisions Act, 1992.

6. A medical officer of health or a board of health within the meaning of
the Health Protection and Promotion Act.

7. The Minister, together with the Ministry of the Minister if the context

so requires.

8. Any other person prescribed as a health information custodian if the
person has custody or control of personal health information as a result of
or in connection with performing prescribed powers, duties or work or

any prescribed class of such persons.

The definition of “health information custodian” in the Personal Health Information
Protection Act is far broader than that contained in the Health Protection and Promotion
Act. It follows that a broad spectrum of health care providers have strong duties to
protect the patient privacy with no corresponding duty to override that privacy where
necessary to tell public health authorities and so prevent the spread of deadly infec-
tion. For example, ambulance services do not have reporting obligations under the
Health Protection and Promotion Act. Service providers within the meaning of the Long
Term Care Act, are not included in the definition of either “practitioner” or “institu-
tion” in the Health Protection and Promotion Act. While s. 29(1) requires that the oper-
ator of a laboratory report, it does not include a laboratory specimen collection centre.
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Community Care Access Corporations are not included in the reporting sections of
the Health Protection and Promotion Act. Nor are pharmacies included in the Health
Protection and Promotion Act. The drafters of the Personal Health Information Protection
Act obviously contemplated that these groups and individuals might have personal
health information and it necessarily follows that they might have health information
in relation to a communicable disease. It follows that they should have clear reporting
obligations.

The list of “practitioners” and “institutions” as defined in the Health Protection and
Promotion Act should be kept up-to-date and should be easily amended to ensure
that all those who may receive personal health information about a patient infected
with a communicable disease have reporting obligations. There should also be
consistency between the Health Protection and Promotion Act and the Personal Health
Information Protection Act to avoid the current situation where some have a clear
duty not to disclose without the concurrent duty to disclose in the case of a commu-

nicable disease.

Recommendations
The Commission therefore recommends that:

* The definition of “practitioner” in the Health Protection and Promotion Act
be amended to coincide with that set out in the Personal Health Information
Protection Act.

e The list of “institutions” as defined in s. 21(1) of the Health Protection and
Promotion Act, be amended to coincide with that set out in the Personal
Health Information Protection Act.

* The Health Protection and Promotion Act be amended to ensure consistency
between those who are defined as “health information custodians” under the
Personal Health Information Protection Act and those who have reporting
obligations under the Health Protection and Promotion Act.

e The Health Protection and Promotion Act be amended to authorize the

Minister of Health and Long-Term Care to amend the definition of “practi-
tioner” or “institution” by regulation.
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Broad Powers to Obtain Information

It is a band-aid solution to amend the Health Protection and Promotion Act each time a
new health care provider or a gap in the existing legislation is identified. It may be
impossible to predict every potential custodian of information relevant to public
health officials in communicable disease prevention and control. As the case of the
midwife illustrated above, an investigation into a potential infectious disease will very
likely require speed. This cannot be achieved if the only solution lies in amending the
Health Protection and Promotion Act every time a person with important health infor-
mation turns out to be exempt from the Act. Medical officers of health must have the
power to ask for personal health information from any person or institution, where
the information is required to prevent the spread of infectious disease or any other risk
to the public’s health. Their ability to protect the public from health threats, in partic-
ular infectious diseases, should not turn on the ability of legislative drafters to foresee

each and every possible source of information.

This problem became apparent early into SARS, when it became necessary to amend
the Hospital Management Regulation'” under the Public Hospitals Act to require
hospitals to provide medical information to public health officials in respect of SARS.
Section 23.217° of the Hospital Management Regulation was added to provide:

23.2 (1) A hospital shall provide information from records of personal
health information to the following persons for the purposes of the diag-
nosis of persons who may have contracted SARS and the investigation,

prevention, treatment and containment of SARS:

1. The Chief Medical Officer of Health within the meaning of the
Health Protection and Promotion Act.

2. A medical officer of health within the meaning of the Health

Protection and Promotion Act.
3. A physician designated by the Chief Medical Officer of Health.

(2) In subsection (1), “SARS” means severe acute respiratory syndrome.

174. R.R.0O. 1990, Regulation 965.
175. O. Reg. 201/03, s. 1., made under the Public Hospitals Act.
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It demonstrates a fundamental weakness in the structure of the Health Protection and
Promotion Act reporting system that this amendment was necessary in the middle of
SARS. Public health legislation must be robust enough to require the flow of neces-
sary information from hospitals to public health officials at all times. It should not be
necessary to amend the reporting requirements in the middle of an outbreak of some

new disease.

The problem of collecting information about risks that are not defined as either a
health hazard or as a reportable disease arose after SARS, as individual health units
were required to collect information and attempt to be informed and proactive in
respect of febrile respiratory illnesses within hospitals. One public health lawyer
described the problem for the Commission:

I think it’s important for us to know these things are happening, as well.
For example, if there’s some sort of strange trend going on at a hospital,
everyone has this high fever, we never find out about it, because it’s not a
reportable disease, it’s not a communicable disease, and then we find out
about it when there’s a SARS outbreak. There’s nothing really for us to be
sharing information so that we know there might be something that can
happen here and can we do something to prevent it. Can we implement
some infection control protocols? Can we be prepared for it? There’s
nothing really allows us to foreshadow that something like this is going
to occur. And I think the Ministry is asking us to collect information
about febrile respiratory illness and severe respiratory illness, and all the
health units are asking well, what is our authority to require the hospitals
to give us that information? And the hospitals are calling us saying, we're
not giving it to you, because there’s nothing in the statute that requires us
to report that. And the Ministry I think was trying to get something that
would allow us to forecast. Well if there’s some weird thing, a lot of
people with a fever, certain other symptoms, maybe there’s something
that we need to investigate, we need to have discussions about and see
whether it’s happening in other places. And there’s nothing really that

allows us to do that.

One hospital in particular took the position that there was not only an absence of
legal authority to report cases of febrile respiratory illness to public health officials,
but that to do so would be a contravention of privacy legislation. As noted later in this
chapter, respiratory infection outbreaks were recently added to Regulation 569, as
requiring reporting to public health officials to address this issue.
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The fundamental weakness in the Health Protection and Promotion Act is that it does
not enable public health authorities to acquire the information from hospitals and
other health care institutions that is needed to protect the public against infectious
disease. This fundamental weakness is not cured by a narrow spot amendment
restricted to SARS in an obscure hospital regulation outside the framework of the
Health Protection and Promotion Act. The amendment applies only to SARS and not to
any other infectious or communicable or reportable or virulent disease. Nor does it
apply to any new disease that might at first, like SARS, not even have a name.

It is essential to ensure that public health officials, in the event of any infectious
disease outbreak, have access to whatever information they require to protect the
public. Tinkering is not enough. The fundamental weakness in reporting require-
ments, demonstrated by the SARS spot amendment to the Public Hospitals Act,
should be remedied by a Health Protection and Promotion Act amendment to provide
that hospitals must provide to public health the information it needs to fight infec-
tious outbreaks.

Quebec has addressed this problem in its Public Health Act, through a power available
to the public health director. Under s. 96 of the Act the public health director may
conduct an epidemiological investigation in any situation where he or she believes on
reasonable grounds that the health of the population is or could be threatened and, in
particular, where the director receives a report of an intoxication, infection or disease
as required by the Act and regulations. Section 100 sets out the powers of the public
health director in the course of an epidemiological investigation. One of these powers,
set out in s. 100(8), provides the public health director the power to obtain informa-
tion relevant to an epidemiological investigation from any source. It states:

[The Public Health Director may] order any person, any government
department or any body to immediately communicate to the public
health director or give the public health director immediate access to any
document or any information in their possession, even if the information
is personal information or the document or information is confidential.

The Quebec legislation strikes a balance between the need to identify cases and access
private health information quickly, and the need to ensure privacy is respected and
that the power is not over utilized.

If a similar provision were added to the Health Protection and Promotion Act, the local
medical officer of health would still have the power recommended below to request
turther details on reported cases from parties with reporting obligations under the
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Act. A general power for the Chief Medical Officer of Health to request and obtain
information, similar to that set out in Quebec’s Public Health Act, would fill a gap in
cases where the person with vital information about a disease, or any other health risk,
did not happen to be listed as someone with a legal duty to report. The power must be
broad, to allow for access to information where a disease or health risk is previously
unknown or unidentified.

Required information may not be limited to details about specific cases. It may also
include the provision of specimens. The Ministry of Health and Long-Term Care in
its written submission to the Commission, !¢ stressed the need for an amendment to
the Health Protection and Promotion Act to provide the authority for the Chief Medical

Officer of Health to:

... order the collection, analysis, and retention of any laboratory speci-
men from any person, animal, plant or anything the Chief Medical
Officer of Health specifies, and to acquire previously collected specimens
and test analyses from anyone, and to disclose the results of test analyses

as the Chief Medical Officer of Health considers appropriate.

Dr. Basrur, in her appearance before the Justice Policy Committee, explained this
proposed power:

Authorizing the Chief MOH to order the collection, analysis and reten-
tion of any lab specimen from any person, plant or anything that he or
she specifies: That sounds pretty open-ended. You might want that if you
come across an incident that you've never anticipated in your life.

Authorizing the Chief MOH to acquire previously collected specimens:
My neighbour to my left gave blood when she was expecting a baby. That
blood is in storage and, in an emergency, I can take that and use it for
some other purpose. You might want to think about what kinds of safe-
guards would be necessary to protect the individual and, frankly, to
protect the official and the government so that they’re doing the right
thing and not more than is absolutely necessary.!”’

176. Letter to Mr. Douglas Hunt, Q.C., Commission Counsel, from Mr. Phil Hassen, Deputy Minister
of Health and Long-Term Care, August 4, 2004. See Appendix H to this Report.
177. Justice Policy Committee, Public Hearings, August 18, 2004, p. 142.
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The Commission accepts this proposal with a few qualifications. First, it should not
include the power to take a bodily sample or specimen from a person without their
consent or, absent consent, without court approval. The power must only apply to
specimens already taken. The protection of one’s bodily integrity is a fundamental

part of our law!78

that must be protected from unreasonable state intrusion. Second,
the collection must be limited to the purpose of investigating and preventing the
spread of infectious disease. The specimen must be used only for this express purpose.
For example, a specimen taken for the purposes of investigating whether a person is
infected with a virulent disease should not then be available to the state for any other
purpose.!”? Third, this power should not override any other provisions of the Act,

which set out a specific process for the obtaining of samples.

The above proposed amendments would give Ontario’s public health authorities the
ability to acquire information about cases of infectious disease necessary to protect the
public. By making the power available only to the Chief Medical Officer of Health, it
would ensure that the Chief Medical Officer of Health is aware and kept informed of

new and unidentified risks throughout the province.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to include a provision
similar to the provisions in Quebec’s Public Health Act, by which the Quebec

178. In R. v. Stillman (1997), 133 C.C.C. (3rd) the Supreme Court of Canada stated that seizures that
infringe upon a person’s bodily integrity, may constitute the “ultimate affront to human dignity” (at
p- 341). The Court said:

It has often been clearly and forcefully expressed that state interference with a person’s

bodily integrity is a breach of a person’s privacy and an affront to human dignity (at p. 342).
Recently, in R. v. Tessling, [2004] S.C.J. No. 63, the Supreme Court of Canada said:

Privacy of the person perhaps has the strongest claim to constitutional shelter because it
protects bodily integrity, and in particular the right not to have our bodies touched or
explored to disclose objects or matters we wish to conceal. [para. 21]

179. The Supreme Court of Canada has ruled that seizure of a blood sample that is authorized by law for
the purposes of the provincial Coroner’s Act cannot be used for the purpose of a Criminal Code pros-
ecution for impaired driving. See Colarusso v. The Queen (1994), 87 C.C.C. (3d) 193. [1994] 1
S.C.R. 20.
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public health director may order any person, any government department or
any body to immediately communicate to the public health director or give
the public health director immediate access to any document or any infor-
mation in their possession, even if the information is personal information

or the document or information is confidential.

* This power should be broadly defined, to enable the Chief Medical Officer
of Health to require any person, organization, institution, government

department or other entity, to provide information, including personal

health information, to the Chief Medical Officer of Health, for the

purposes of investigating and preventing the spread of infectious disease.180

* The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health to order the collection, analysis and retention of
any laboratory specimen from any person, animal, plant or anything the
Chief Medical Officer of Health specifies, and to acquire previously
collected specimens and test analysis from anyone, and to disclose the
results of test analysis as the Chief Medical Officer of Health considers
appropriate for the purpose of investigating and preventing the spread of
infectious disease.!31 This power, however, should be subject to the follow-

ing restrictions:

o It should not include the power to take a bodily sample or specimen
directly from a person without their consent or, absent consent, without
court order. The power should only apply to specimens already taken;

> The collection should be limited to the purpose of investigating and
preventing the spread of infectious disease. The specimen should be used

only for this express purpose; and

> The power should not override any other provisions of the Act, which set
out a specific process for the obtaining of samples.

180. As noted above, this is not drafting language. The use of the term “infectious disease” is intended to
include but not be restricted to diseases already designated as communicable, reportable or virulent
under the Health Protection and Promotion Act. The provision should be defined broadly enough to
cover bioterrorism risks. It should not, however, extend to every health risk, such as obesity or other
lifestyle problems.

181. Ihid.
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Timing

Neither the Health Protection and Promotion Act nor the Regulations specify how soon
a report must be made.'82 The reporting sections set out in ss. 25 through 30 of the
Act simply state that the report must be made “as soon as possible” after the opinion
is formed, which is not defined. Is that within an hour, a day, or a few days? What if
the physician or the administrator is busy or overworked? Does it mean as soon as is
convenient for them? Many medical officers of health have raised this issue and have
noted the need for immediate notification to enable them to respond to a problem
before it spreads out of control. As one public health expert stated:

We need to set a timeframe within which the reports have to be made.
This is a chronic problem for public health where the legislation says you
have to report but it doesn't say within what timeframe. This doesn’t help
public health in terms of their ability to do work. It leaves us with little
enforcement alternatives as physicians who are not reporting cannot be
prosecuted for breaching legislation because there is no time frame.

Given the importance of timely public health intervention in the case of a communi-
cable or infectious disease, it is important to specify that the reporting must be imme-
diate in those cases where time is of the essence. But it may not be necessary for every
reportable disease to be reported immediately. It may be necessary to require immedi-
ate reporting only for those diseases where immediate notification and intervention is
necessary for public health protection.

For example, in Quebec, the Minister’s Regulation under the Public Health Ac83

184

requires that for certain diseases'®* the report must be made to both the national

public health director and the public health director in the territory, immediately, by

telephone and also in writing within 24 hours. For other diseases, however, the report

must be made to public health, in writing, within 24 hours.185

182. The Ministry of Health and Long-Term Care distributes an information sheet that contains a list
of diseases which they request be reported immediately. This list however does not carry with it the
force of law, but merely acts as a guideline for reporting institutions.

183. R.5.Q., c. 5-2.2,s5. 47,48, 79, 81 to 83 and s. 136, paras. 6, 8 and 9.

184. Section 1 provides that in the case of Anthrax, Botulism, Cholera, Plague, Smallpox, Viral haemor-
rhagic fever, Yellow fever, a report must be made “immediately, by telephone, by any physician and
any chief executive officer of a laboratory or of a department of medical biology to the national
public health director and the public health director in the territory” and that “A written report must
also be transmitted to those authorities within 48 hours by the person making the report.”

185. See the Minister’s Public Health Regulations, ss. 2 through 5.
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Recent amendments to the reporting regulations set out in Regulation 569, amended
to O. Reg. 1/05, identify the need for immediate reporting from the local level to the

provincial level. Subsection 6(1) previously stated:

Where a medical officer of health receives a report made under section
25,26, 27 or 28, subsection 29(2) or section 30 of the Act, he or she shall
forward a copy to the Public Health Branch of the Ministry.

It has been amended to state:

Where a medical officer of health receives a report made under section
25,26, 27 or 28, subsection 29(2) or section 30 of the Act, he or she shall
immediately forward a copy to the Public Health Branch of the Ministry

in a secure manner.

It is easy to understand why the Ministry would want to ensure immediate reporting
from the local level to the provincial level. However, unless the local level also benefits
from a similar legal requirement that reports from the field be made immediately to
them, the effectiveness of the entire reporting regime will be undermined. There is
little benefit to the Ministry of receiving an “immediate” report from the local level
when the local level has received news of an infectious disease days or weeks after the
fact.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to require that in the
case of specific diseases, designated by regulation, information be reported
“immediately” by telephone to the local medical officer of health, and that
such report be followed up in writing within 24 hours.

* The Health Protection and Promotion Act be amended to require that as in the
case of those diseases not designated for immediate reporting, a written
report must be provided to the local medical officer of health within 24

hours.
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Content of the Report

The Health Protection and Promotion Act, and its accompanying regulations, must be
clear not only as to who must report and when, but must also be clear as to what
information must be reported. It is frustrating for a medical officer of health to
request information that he or she knows is relevant and necessary to control the
spread of an infectious disease or to investigate a possible outbreak of an infectious
disease, only to be told that he or she is not legally entitled to the information. It is
similarly frustrating for the physician or practitioner who wants to assist public health
but does not want to violate privacy laws. The law should be so clear that the physi-
cian and the practitioner need no longer grapple with these legal puzzles in the midst
of a busy practice and other important demands on their time. The Regulation, which
sets out the type of information that must be provided in a report, was recently
amended. While the changes go a long way to improving the inadequacy of the previ-
ous version of the Regulation, there are still improvements that need to be made for
the sake of clarity for public health officials and for those with reporting obligations.

The amendments are a positive step towards the goal of arming medical officers of
health with greater information to allow them to prevent the spread of an infectious
disease. With a little clarification and a little more strength the new Regulation will
go a long way to address the concerns of local medical officers of health in respect of
their difficulties in obtaining necessary details about reported cases from health care
providers.

The Health Protection and Promotion Act does not specify what information must be
reported to the medical officer of health. It simply provides that a report must be
made. Regulation 569 specifies the type of information that must be provided to the
medical officer of health. A number of problems with the Regulation have recently
been addressed in Regulation 1/05. Two specific problems were the limited list of
information required to be included in a report under the Act, and the limited class of
people who were required to provide additional information as requested by the
medical officer of health.

Regulation 569, both previous and current, state that the following information is
required when making a report under the Act:

1(1) A report required under s. 25, 26 or 27 of the Act shall, with respect
to the person to whom the report relates, contain the following infor-
mation:
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1. Name and address in full.
2. Date of birth in full.

3. Sex.

4. Date of onset of symptoms.

1(2) A report required under section 28 of the Act shall, with respect to

the pupil to whom the report relates, contain the following informa-

tion:
1. Name and address in full.
2. Date of birth in full.
3. Sex.
4. Name and address in full of the school that the pupil attends.

1(3) A report made under subsection 29(1) of the Act [by a laboratory
operator] shall, with respect to the person to whom the finding was
made, be made within twenty-four hours of the making of the find-
ing and shall contain the following information:

1. Name and address in full.

2. Date of birth in full.

3. Sex.

4.  Date when the specimen was taken that yielded the positive find-
ing.

5. Name and address in full of the physician or dentist attending the
person.

1(4) A report made under subsection 30 of the Act [by a physician who
signs a death certificate] shall, with respect to the deceased, contain
the following information:

1. Name and address in full.

2. Date of birth in full.

3. Date of death in full.

4 Name and address in full of the physicians who attended the
deceased.

Section 5 of the Regulation specifies in what cases additional information must be
reported, together with what additional information must be provided with the report
of disease. Prior to the recent amendment, there were seven diseases listed in s. 5,186

186. Syphilis, Gonorrhea, AID, Lassa Fever, Marburg virus disease, Ebola virus disease and Plague.
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requiring that additional, specified information be provided when reporting. The
amendments to Regulation 569, effected by O. Reg 1/05, have significantly
expanded both the list of diseases for which additional information must be
reported, and the type of information that must be reported. Under the new
amendments, some 66 diseases now require additional information beyond the basic
information set out in s. 1(1) of Regulation 569. The amendments cover all diseases
listed in the three categories of disease specified by regulation: communicable,
reportable and virulent. Although at first blush Regulation 569 seems to require the
provision of very limited information; name, sex, date of birth and date of onset, the
result of the amendments to s. 5 of the Regulation is that virtually every disease
listed under the regulations, whether it is communicable, reportable or virulent, now
requires the provision of additional information as specified in the amendment
sections. The information required by the amendment is detailed and broad. In
some cases it includes such things as travel history, lab findings, immigration status,
contacts identified, contacts traced, history of exposure and the potential for
community transmission.

This amendment brings into force an important change in the scope of information
required to be reported. Under the new amendments, those with reporting obligations
under the Act are no longer simply required to provide the most basic patient infor-
mation. The amendments require that significant information about the condition,
treatment and history of a patient be reported to the medical officer of health. One
expert group described the importance of broadening the reporting requirements
under the Act as follows:

Involved health units during the SARS outbreak encountered difficulties
in acquiring diagnostic imaging, laboratory results and clinical status
updates on suspect or probable cases of SARS who were hospitalized. It
appeared that some hospitals interpreted the Health Protection and
Promotion Act too narrowly, resulting in their restricting access of the
health units to this clinical information feeling that this information was
not required to be reported unless dealing with a confirmed “reportable
disease”. We recommend that appropriate sections be added to the
reporting regulations to provide the medical officer of health with the
authority to acquire additional information as required to allow control of
the disease or an outbreak. This may include information about contacts
as well as information about diagnostic and laboratory tests and results of
negative laboratory tests, treatment and prognosis of cases from hospitals,

clinics and schools. The rationale for this recommendation is to facilitate

local Medical Officers of Health and the Chief Medical Officer of
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Health in investigating and managing an outbreak that often requires
more than just minimal demographic information.

While the amendments are a helpful start to rectifying the difficulties experienced by
public health in obtaining additional information in relation to reportable diseases,
they appear to have been drafted with little input from local medical officers of health
in the field or their counsel, who assist them in interpreting the Act and its regula-

tions. A number of inconsistencies and ambiguities in the language used in the

Regulation should be addressed in order to strengthen the Regulation.!8”

The Regulation requires that a number of pieces of information be reported, of which
the reporting party may not have knowledge. The Regulation fails to make it clear

187. A few examples of ambiguity and inconsistency are as follows: In relation to reporting of contacts,
s. 5(1)(xi1) requires that the number of contacts be reported yet says nothing about reporting the
name of the contacts. This problem likewise exists in ss. 5(5), 5(6), 5(9), 5(10), 5(11), 5(12) and
5(17). All require the reporting of numerical information about contacts, such as the number iden-
tified, the number traced, the number quarantined, and the number tested, but say nothing about
reporting their names. Subsection 5(5)(xxii) refers to the “number of contacts of the person who
have been traced,” whereas the other sections that require reporting on contacts refer to the “number
of contacts traced.” Subsection 5(7)(iv), however, refers to “the contacts who have been traced.”
Although a minor point, there should be consistency in language in the Regulation. Similarly, the
sections that require contact information, identified above, require reporting of “the number of
contacts tested and number of contacts treated,” yet s. 5(5)(xxiii) refers to “number of contacts tested
and treated, if applicable.” Again, although a minor discrepancy, it reflects a lack of overall clarity in
some aspects of the drafting of the regulation. Another apparent inconsistency can be found in
respect of the requirement to report the use of an ambulance. Subsection 5(4)(ix) requires that the
reporting party state if an ambulance was used and date of use. This information may be important
to both identify ambulance personnel involved in transporting the patient to determine their expo-
sure and risk and where a disease is either airborne or spread by droplets to ensure that the ambu-
lance and the machinery inside have been properly cleaned and is not itself a vector for contagion.
This was critical during SARS as some ambulance personnel did contract SARS while attending to
and transporting infectious patients. Yet this reporting requirement is only required in relation to
Lassa Fever, Hemorrhagic fevers, including Ebola virus disease, Marburg virus disease and
Hemorrhagic fevers from other viral causes and Plague. While these are clearly highly infectious
and deadly diseases, identifying those cases transported by ambulance could also be important for
cases such as SARS, yet it is not a listed piece of information in relation to that disease. Another
potential problem can be found in s. 5(12)(vi), which sets out the information that must be reported
in relation to respiratory infection outbreaks in institutions. One of the reporting requirements is to
report the date of the outbreak and the outbreak number. This is followed by the requirement the
date the outbreak was declared over. The unfortunate use of the past tense and the wording of that
subsection leads the reader to wonder if it may be permissible to report an outbreak after the
outbreak is over rather than when it first comes to the attention of the health care provider or insti-
tution. Perhaps the reporting hospital should be required to report the date the outbreak “is”
declared over or the ongoing status of the outbreak in the hospital. To require them to report the
date the outbreak was declared over suggests that the reporting is going to occur after that fact.
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that the reporting parties need only report what is known to them, and that they are
not obliged to conduct their own independent investigation to obtain all of the infor-
mation set out in the regulations. As noted below, the names and personal informa-
tion of contacts, where known, should clearly be reported, but it should not be the job
of the physician or hospital to track down contacts of which they have no knowledge.
To take another example, the reporting party should not be required to investigate the

patient’s immigration status, if the patient or a relative are unable to communicate it.

It seems curious that the reporting party is required to identify the health unit respon-
sible for reporting contacts, a fact more appropriately within the knowledge of the
public health authorities. It is open to question whether the reporting party should be
obliged to identify the “case classification,” or whether this is a matter for public
health authorities to determine in their internal reporting from the local health unit to
the province and their external reporting to Health Canada or the World Health
Organization. If the “case designation” has to do with reports made by public health
after the information is received from the physician, it might be better to separate the
reporting obligations of physicians to public health from the reporting obligations
that arise within the public health system after the physician makes the report.

As helpful as the amendments are, they do not eliminate the need for the power of the
medical officers of health and the Chief Medical Officer of Health to request addi-
tional information from any person or institution making a report under the Act, if
that information is required in order to respond to that report. SARS taught us many
lessons about the wide variety of information required to fight an infectious disease.
Things such as travel history, employment status (is the patient a health care worker)
and contact information became critically important during SARS. A piece of infor-
mation that seems irrelevant now may suddenly become relevant in the face of a new
disease. A new disease may necessitate the provision of a detail not currently identi-

fied in the regulations.

To that end, s. 1(2) of Regulation 569 allows the medical officer of health to request
additional information from the reporting party. Prior to the amendments in
Regulation 01/05, this power to request additional information was limited to those
making a report under s. 25 and s. 26, failing to include hospital administrators who
have obligations to report under s. 27. The new amendments address this, adding
reports made under s. 27 tos. 1(2).

The Commission recommends that the power of the medical officer of health to
request additional information from a party with reporting obligations under the Act
should apply to all those individuals and institutions required to report. Thus, those
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parties with obligations to report under s. 28 (school principals), s. 29 (labs), and s. 30
(a physician who signs a medical certificate of death where the cause of death or a
contributing cause of death was a reportable disease) may also be legally required to
provide any additional information requested by the medical officer of health in rela-

tion to the report.

The Commission further recommends that the power currently contained in s. 1(2),
of the Regulation, which enables the medical officer of health to request additional
information from any party reporting under the Act, be entrenched in the Act itself,
protected from any subsequent amendment without legislative debate and openness
as to the reasons for the amendment. Rather than being limited to the current specific
categories of people and institutions required to report, the power should be directed

at any person or institution who makes or is required to make a report under the Act.

Recommendation
The Commission therefore recommends that:

* Subsection 1(2) of Regulation 569 be expanded to apply to any person who
makes a report under the Health Protection and Promotion Act. Thus any
person who gives information in accordance with a duty under the Health
Protection and Promotion Act, shall, upon the request of the medical officer of
health, give to the medical officer of health such additional information
respecting the reportable disease or communicable disease as the medical
officer of health considers necessary.

* This portion of Regulation 569 (s. 1(2), additional information) be moved
to the Act itself, to form an integral part of the reporting obligations set out
in the Act and to ensure that the power is protected, absent legislative

debate, from subsequent amendment.
e Amendments to the Health Protection and Promotion Act and Regulations be

preceded by consultation with the public health community who have to
apply them in the field.
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Reporting Contacts of Cases

Another gap in the legislation that became apparent during SARS is that the Health
Protection and Promotion Act only requires that information be given in respect of a
patient. Nothing in the Act requires a physician or hospital to provide information
about contacts of the patient. This information turned out to be crucial during SARS,
as the management of SARS required the identification and isolation of contacts to
prevent the spread of the disease. Information about the identification of contacts
became particularly critical in the context of health care workers exposed to SARS
patients, as they often became a vector for transmission requiring early identification

and isolation to stop the spread of SARS.

The reporting of contacts is important for diseases beyond SARS. As one public
health expert stated:

I think there are a number of diseases where it’s really important to iden-
tify contacts. We need to keep them away from people ... for example,
people we don’t know about have been around people with TB and they
then develop it themselves and then pass on to other people.

A submission to the Commission from a group of experts, who were all closely
involved in the SARS response, recommended that the reporting sections of the
Health Protection and Promotion Act be amended to support the work of health units in
tracing the contacts of patients with infectious diseases:

The current HPPA does not give specific reference to contacts of infec-
tious cases. Release of information on the cases as well as contacts is
essential for infectious disease control. This was a major obstacle during
the management of the SARS outbreak. We believe that the requirement
to report contacts referred to specifically in the legislation will allow prac-
titioners to provide this information to their medical officer of health.

The amendments to Regulation 569, effected in Regulation 01/05, address this issue.
Contacts initially identified or later traced are included in most of the lists specifying
additional information that must be reported to the medical officer of health. In
particular, it is included in the case of SARS, TB, influenza and febrile respiratory
illness. This means that those who have reporting obligations under the Act are now
required to provide contact information.
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Standardizing Reporting

The amendments to Regulation 569 impose significant additional responsibilities, in
respect of the type and amount of information that must be provided, on those with
reporting obligations under the Act. While this is a positive step for public health, it
must be matched with the recognition that health care institutions and facilities are
busy places and health care professionals have many demands on their time. An emer-
gency room physician does not, for example, have the time or luxury to sit and spend
hours completing reports while ill patients wait to be treated.

Some have complained that there was a lack of uniform reporting requirements
during SARS. Different public health units at different times wanted different infor-
mation transmitted in different ways. Often a health care facility would provide infor-
mation to a local health unit, only to be called a few moments later by someone from
the provincial Public Health Division or some other part of the government, request-
ing the same information. In the first interim report, the Commission noted the
impossible burden imposed on front line workers by the repetitive and overwhelming
demands for information. Professionals will loathe and avoid reporting if the process
is overly time consuming or unclear, or if the obligation it imposes changes depending
on the recipient of the report. Public health therefore requires a uniform reporting
protocol and standardized reporting formats applicable to all institutions. Hospitals
must establish internal reporting policies to ensure reporting. Hospitals, physicians
and other health care professionals must work together to develop standardized

reporting forms, systems and protocols.
As one health expert noted in respect of the expansion of reporting requirements:

Reporting mechanisms should not be made too onerous. Report either
electronically or through a simple fax and ensure there is someone on
receiving end. Part of the problem that public health has been plagued
with is under funding. As long as [the reporting system] is something
relatively quick and easy, I don’t think it will be really bad. It comes down
to mechanisms for reporting and lack of standardization, something we
suffer from constantly. We are going through it now with pandemic flu.
No one wants to say you have to do it this way. It irritates everyone and
nothing is fixed. Hospitals report in different ways. Some by Excel, some
by fax, most by e-mail. If a fixed method in the way a report gets there,
whether by a portal in the net ... hit it and say I'm hospital number
ABC, without lab confirmation I have two cases of TB — looks like it and
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walks like it, then public health can do what they want to do from there
... If you don’t mandate what you want and how you want it you are
going to get it 350 ways. If hospital A is collecting temperatures in
degrees Fahrenheit and hospital B in Celsius, or they are doing blood
pressure different ways, you create scenarios where accidents will happen
and mistakes will be made. The data ends up being noncomparable.
Reproducibility and comparability - if you can’t compare your data you
will never be able to use it. It needs to be fixed, whoever does it, whether
it is done by the Chief Medical Officer of Health in collaboration with a
crew of very important people who know what is going on. Someone
needs to say what they want and how they want and when they want it.

SARS was perfect example of this.

The expansion of reporting obligations requires clarity around who receives the
report, who follows up with the information providers when required, and how the
information flows after it reaches the hands of public health. Currently, reporting goes
from institutions to local public health to the Public Health Division at the Ministry
of Health. During SARS however, some health providers, even though they were
already supplying all necessary information to their local public health branch, were

called directly by the Public Health Division or by the Minister’s staff:

During SARS we had examples of phone calls from political staft asking
for nominal information on those who were ill from the local medical

officers of health. The MOH’s were just downright irritated by it.

Recommendations
The Commission therefore recommends that:

* Local public health officials and the Public Health Division, in collabora-
tion and consultation with hospitals, other health care institutions and
professional organizations, develop a standardized form and means for
reporting under the Health Protection and Promotion Act.

* The standardized reporting include clarity around to whom the report must
be made, and to clearly confirm that the chain of transmission goes from the
hospital and health care facilities, to the local health units, to the province,
so as to avoid multiple requests for information.
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Reporting — Education and Awareness

As noted in the following chapter, Privacy and Disclosure, Ontario has entered a new
era of restriction in the sharing of personal health information with the passage of the
Personal Health Information Protection Act. Much effort has gone into educating health
care workers, professionals and administrators about the Act and ensuring that they
understand the importance of maintaining the privacy of personal health information.
This laudable objective becomes dangerous if it emphasizes overwhelmingly the duty
not to disclose without a corresponding emphasis on the duty to disclose to public
health officials when required. The duty under the Health Protection and Promotion Act
to disclose information for the sake of public safety is not discretionary and there should
be no mistake about the fact that this duty to disclose overrides any discretionary powers
in the Personal Health Information Protection Act to withhold information.

Health care professionals and institutions must be educated on the importance of
reporting cases immediately to public health, and involving them in discharge deci-
sions of infectious patients. Public health continues to learn about infectious cases
long after they have been admitted into hospital and, at times, long after their
discharge. Often public health finds out when the patient is readmitted, having spent
time in the community while infectious. As one public health official described the

problem:

One of the ongoing issues that public health experiences with TB

prevention and control is the lack of reporting on the part of physicians.

In general, the Central Public Health Lab does most of the reporting of
new cases. When a specimen is sent to the lab and a positive smear for
TB 1s identified, the lab will send the results to the local health unit.
Physicians, although obligated to report TB, rarely report to public
health. The majority of the time this lack of reporting is compensated for
by the lab. However, about 15 to 20 % of the cases of TB in Toronto are
diagnosed clinically, that is there is no lab evidence to support the diag-
nosis. This may occur because the physician does not bother to confirm
the diagnosis by sending off specimens, or specimens are sent off and
they are of poor quality so the lab cannot confirm the diagnosis, or the
TB is diagnosed in an organ or structure such as kidney where it may be
difficult to obtain a specimen. It is these cases where the lack of physician

reporting can be very serious ...
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... It is essential that physicians understand the obligation to report and
it is essential that they do so in a reasonable period of time to allow public
health to assist in the management of the case and to conduct the contact
follow-up investigation.

An example of the negative consequences of not reporting can be illustrated through
the discussion of a case managed by a local public health unit in the early part of
2004. A man visited a very busy community hospital emergency room with gastroin-
testinal complaints. After investigation, the patient was started on treatment for TB.
This was an appropriate clinical decision as the patient had significant risk factors for
TB; he had been in a country where the rate of TB is very high and was intermittently
homeless, living in the shelter system. Unfortunately, the physician did not order any
confirmatory tests such as a sputum smear, did not report the case to public health,
and started the patient on an incorrect treatment regiment. As the physician was feel-
ing uncomfortable with treating TB, he consulted the infectious diseases (ID) service
in the hospital and made many attempts to transfer this patient’s care to the infectious
disease physician. Unfortunately, as this patient was difficult to deal with and
presented mental health issues, the ID service was not interested in taking over his
care and would only agree to consult. It took more than two weeks for this case to be
reported to the local public health unit. By that time, the gastrointestinal physician
was overwhelmed with the case as TB was not his area of expertise. He was getting
ready to discharge this still infectious patient into the community where he would
most likely have ended up back in the shelter system. The public health unit, finally
alerted to the situation, interceded, sent in a public health nurse that day to collect a
sputum sample to confirm the diagnosis and quickly arranged for this patient’s trans-
ter to another hospital able to treat a TB patient. The delay in reporting led to a delay
in the ability of the local health unit to initiate a contact follow-up investigation,
which ultimately involved two large homeless shelters. The patient had been living in
the shelter system for many months while he was symptomatic and infectious with

TB. Public health officials described the consequences of this delay in reporting:

The delay in reporting led to many significant consequences. First, this
infectious patient was almost discharged back into the shelter system.
More important, the delay in reporting led to a delay in public health
being able to initiate a contact follow-up investigation, which ultimately
involved two large shelters. This case had been living in the shelter
system for many months while he was symptomatic and infectious with
TB. A delay in contact follow-up could have meant a delay in finding
other infectious cases in the shelter system as a result of exposure to this
patient. Fortunately, our contact follow-up investigation did not find
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other cases of active disease in the involved shelter. However, it is impor-
tant to note that this population is highly mobile and so the quicker
public health can initiate contact follow-up the more likely we are to
successfully find the identified contacts. In this case, although we didn’t
find active cases, we also had difficulty locating a significant proportion
of the contacts as too much time had lapsed since the exposure and our
setting up of contact follow-up clinics. This again was the consequence of
a significant reporting delay.

Another example emerged from a TB case in late 2004. The patient had initially
entered a busy emergency room suffering from TB. He was briefly treated and
released into the community, to reside in the shelter system, without any notification
to public health. Shelter workers, upon seeing the ill man, sent him to a different local
hospital, as he appeared to them very ill and in desperate need of treatment. Although
the patient was admitted to a second hospital where he was treated for TB, public
health officials did not become aware of the case for a few days, delaying their initia-
tion of contact tracing.

It is essential that physicians, other health professionals, and health care administra-
tors, understand the obligation to report, and it is essential that they do so quickly to
enable public health to do what is required by way of management, investigation and
tollow-up to protect the public. Physicians and health care providers must understand
the important role of public health officials in the management of infectious disease
cases. As noted above, it is not only vital to notify public health immediately, but
public health must also be kept updated on the status of the patient and discharge
plans. Yet public health officials report that this continues to be a frequent problem.
The consequences for noncompliance can be severe.

Consider the example of another TB patient admitted to hospital in the early part of
2004. The patient had been diagnosed and treated approximately five years earlier for
fully sensitive pulmonary TB. This person unfortunately did not complete the appro-
priate treatment regimen for TB, was not cured, and as a result the disease “reacti-
vated” in 2004. The patient initially did not take the drugs as prescribed and
developed resistance to the most important first line drugs in TB control. When his
disease reactivated he was hospitalized for six months and treated for Multi-Drug
Resistant [MDR] TB. During hospitalization the patient was compliant with the
treatment plan. As MDR TB is the most serious form of TB from a public health
point of view due to the resistance to the two most important first line drugs, patients
can be hospitalized for up to two years to ensure that the disease has been completely
cured. In this case, the hospital planned for discharge six months into this patient’s
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treatment. Local public health officials were not notified of this discharge plan
because the hospital was planning to discharge this patient into a region other than
that in which the hospital was located. Public health officials described to the
Commission the important work that lay ahead for public health officials following a
discharge of a patient in this situation:

It is important to note that when sending an MDR patient home prior to
the completion of treatment, the health care provider and public health
officials must be completely confident that the individual will comply
with isolation at home, take the drugs as directed through complying
with directly observed therapy (DOT), and regularly appear for the
intensive follow-up at the TB clinic. This follow-up can often be as
intensive as every two weeks. The reason for these strict discharge condi-
tions is to allow for strict monitoring of the case’s level of infectivity. It is
to prevent a case of MDR TB from becoming infectious after discharge
and inadvertently infecting close contacts and members of the commu-
nity with the same strain. Preventing transmission of this type of TB is
paramount as it is difficult to treat and cure, and it has a very poor prog-
nosis. Transmission of this strain in the community could lead to cata-
strophic public health consequences as was experienced in the New York
City MDR TB outbreak in the 1990’s that led to significant morbidity
and mortality, transmission across state borders, and cost billions of
dollars to contain.

When this patient was discharged, none of the discharge criteria were met. The
patient had no fixed address, was highly mobile, often homeless, and had substance
abuse issues. The likelihood of compliance in the community was low prior to
discharge. The hospital notified the involved health unit approximately two days
before discharge. Although the health unit was not in support of the early discharge,
the patient was released to a rooming house in an unfamiliar area in June 2004, with
the stipulation of complying with directly observed therapy. Not surprisingly, the
patient was noncompliant with treatment and within a short period of time became
infectious again. The patient was eventually readmitted to the same hospital that had
discharged him. In the summer of 2004 he was back in hospital, however, public
health officials were not informed until approximately one month later that the
patient had been taking the bus every day into another nearby large community
during the period of time that he was out in the community. Upon further investiga-
tion and interviewing of the patient it became clear that he was circulating within our
shelter system and amongst the homeless population while infectious. As a result of
this non-reporting, public health officials were unable to identify all those with whom
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the infectious patient came in contact. The potential for a major outbreak and the cost
to public health and the community was very real. As one public health official noted:

The potential of having an unknown group of contacts exposed to MDR
TB in the shelter system who could develop active disease and infect
others is daunting, and very similar to what occurred in New York City in
the 1990s ...

... Due to the resistance pattern of the case, there are currently no drugs
that can be effectively used to treat the identified contacts. As a result,
this group will have to be followed intensely, at least every 3 months, by
the TB clinic to ensure they have not become symptomatic. This will not
only stretch the capacity of the TB clinics but it will stretch the capacity
of public health. Many of the identified contacts will likely be homeless
and highly mobile. Public health will have to ensure that people get to
their appointments, which will often mean trying to locate contacts that
may have moved to a different shelter or even a different jurisdiction.
This type of follow-up will continue for two years. Should any of the
identified contacts become symptomatic within these two years or
beyond, they will require immediate hospitalization for medical assess-
ment.

In summary, the consequences of this inappropriate discharge include
needless exposure of a serious strain of TB to a vulnerable and still ill-
defined population, increased use of resources now and in an ongoing
manner by public health and the hospital TB clinic, readmission of this
patient with an expanded resistance pattern (over the month while he
was taking his drugs erratically he developed resistance to more medica-
tions) worsening his prognosis, and the use of key resources at Health
Canada to assist in this investigation. The consequences that are less
measurable will be the fear and anxiety that is caused when contacts are
notified and the anxiety that this will likely cause within the shelter
system once public health initiates this investigation in conjunction with
Health Canada. This could have been prevented had the hospital been
obligated to consult with public health and have the consent of public
health before discharging this patient into the community.

It is essential that the Ministry make every effort to educate all those with reporting
duties under the Act of their legal obligation to do so. They must do so on an ongoing
basis, with a clear emphasis on the important relationship between health care profes-
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sionals and institutions and public health in protecting the public from infectious
diseases. Misunderstanding of Ontario’s complex system of privacy laws cannot be
permitted to interfere with the duty to report that is required by law to protect the

public from infectious disease. Where education fails, enforcement should begin.!88

Recommendation

The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care, Public Health Division, in
collaboration with local medical officers of health, health care facilities and
professional organizations, engage in broad-based education of reporting
requirements under the Health Protection and Promotion Act and that such

education be maintained on a regular basis.

Reciprocal Reporting Obligations

All hospitals have a clear interest in ensuring that infectious disease outbreaks do not
occur in their facilities. Many hospitals who made submissions to the Commission
remarked on the need for a two-way relationship between them and public health.
Hospitals want to know when an investigation reveals that their institution is a source
of an infectious disease so they can take immediate steps to fix the problem. One
hospital put it this way:

Public health authorities should be mandated, under the Health
Protection and Promotion Act to provide public hospitals with the confi-
dential health information of persons about whom a report is made,
where the investigation of that report gives rise to information that a
communicable disease was acquired or may have been acquired at a
public hospital. This information is essential to the hospital’s ability to
determine the extent of a nosocomial outbreak and to take measures to
respond to and control the outbreak. The amendments should provide

188. Subsection 100(2) provides:

Any person who contravenes a requirement of Part IV to make a report in respect of a reportable
disease, a communicable disease or a reportable event following the administration of an immuniz-

ing agent is guilty of an offence.
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that the information must be communicated as soon as it comes into the
possession of the public health authority. Hospitals and physicians are
simply not in a position to respond to a potential infectious disease
outbreak within the hospital, where information relevant to the outbreak
is held outside the hospital.

This recommendation makes great sense.

Section 39(1) of the Health Protection and Promotion Act specifically prohibits the
medical officer of health from disclosing information received pursuant to a report
under the Act. It states:

39(1) No person shall disclose to any other person the name of or any
other information that will or is likely to identify a person in respect of
whom an application, order, certificate or report is made in respect of a
communicable disease, a reportable disease, a virulent disease or a

reportable event following the administration of an immunizing agent.

While s. 39(2) provides exceptions to this prohibition, the exceptions do not appear to
relate to preventing the spread of an infectious disease.'8? One hospital described the

problem to the Commission as follows:

In particular, there is a need for greater clarity around the hospitals’ abil-
ity to request health information back from public health with respect to

189. Subsection 39(1) does not apply,

(a) in respect of an application by a medical officer of health to the Ontario Court of Justice that is
heard in public at the request of the person who is the subject of the application;

(b) where the disclosure is made with the consent of the person in respect of whom the application,
order, certificate or report is made;

(c) where the disclosure is made for the purposes of public health administration;

(d) in connection with the administration of or a proceeding under this Act, the Regulated Health
Professions Act, 1991, a health profession Act as defined in subsection 1 (1) of that Act, the Public
Hospitals Act, the Health Insurance Act, the Canada Health Act or the Criminal Code (Canada), or

regulations made thereunder; or

(e) to prevent the reporting of information under section 72 of the Child and Family Services Act in

respect of a child who is or may be in need of protection.
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tracing ill staff and transferred patients, who are diagnosed and treated at
other institutions, but whose illness is linked to the index hospital. This is
essential to the hospital’s ability to assess the extent of a nosocomial
outbreak internally. Section 39(1) of the Health Protection and Promotion
Act provides that all information obtained by public health authorities
with respect to a person about whom a report has been made will be held
in confidence and shall not be disclosed. Section 39(2) of the statute
provides certain exceptions allowing disclosure, but it is unclear whether
any of these exceptions would permit the disclosure to hospitals required
to manage a nosocomial outbreak. It would greatly assist the hospital
sector to amend the Health Protection and Promotion Act to require public
health authorities to report back to a hospital, where public health is in
possession of information that suggests a reportable disease may have
been acquired through exposure at that hospital. This amendment should
not be left to special health emergency legislation, as timely reporting of
such information may assist in stemming an outbreak prior to it reaching

emergency proportions.

These recommendations are sensible. Hospitals and other health care facilities need
information about cases originating or having been treated in their facilities, to enable
them properly to assess their risk and respond so as best to protect the safety of other
patients and staff. As one medical officer of health also noted, a two-way reporting
system between public health and health care institutions can only strengthen the
vital relationship between these two partners:

... it is important in terms of relationship building in an ongoing way to
have that ability to do it so. Where in doubt, it ought to be included to
allow us to do that.

The wording of such a section would undoubtedly require that there be some assess-
ment by the medical officer of health that the information was linked to a potential
risk to the health of other patients as well as the amount of information that would be

necessary to provide to mitigate the risk. As one medical officer of health noted:

I think there has to be a potential risk to the health of other patients, visi-
tors, and staff. So it implies that there’s a risk assessment done by the
medical officer of health or staff of the health unit that warrants the
provision of this information, both to reduce the clutter of reports
coming back that are not actionable by the hospital or the long-term care
facility and also to protect information unless it’s required.

249



Second Interim Report 4 SARS and Public Health Legislation
5. Reporting Infectious Disease

The ultimate goal is to arm hospitals and other health care institutions with informa-
tion so they can protect their staff and patients. If information in the hands of public
health officials would help hospitals do a better job, public health should give hospi-
tals that information. It has to be a two-way street. Just as public heath requires infor-
mation from hospitals, so do hospitals and other health care facilities require
information from public health. It is completely unhelpful for an institution to learn
months after the event that an infectious patient passed through their hospital or that
an infectious staff member had been working while ill without the hospital’s knowl-
edge. If public health has such information no legal barrier should prevent public
health from sharing it with the hospital or any other health care facility. Currently,
both s. 39(1) of the Health Protection and Promotion Act and the Personal Health
Information Protection Act may prohibit the sharing of personal health information in
such a manner. This should be remedied for the protection of all patients and staff
who work in health care institutions.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to require public
health authorities to report to a hospital or any other health care facility,
including family medical clinics, any information in the hands of public
health that suggests a reportable disease may have been acquired through
exposure at that site.

* Section 39(2) of the Health Protection and Promotion Act be amended to
include an exception permitting public health officials to provide hospitals
and other health care facilities, with the personal health information of
persons about whom a report is made, where they are of the opinion that the
information may reduce the risk of exposure or transmission to staff,
patients or visitors.

Conclusion

Medical officers of health and the Chief Medical Officer of Health can only protect
the public if they are aware of the existence of a threat to the health of the public. In
respect of communicable diseases it is critical that health care providers are aware of
and vigilant in complying with their reporting obligations under the Act. This
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requires both education of health care workers and health care institutions as well as a
collaborative effort between public health, health care providers and professional
bodies to ensure, so much as possible, ease in complying with the reporting obliga-
tions under the Act. If the reporting structure or requirements are too onerous they
will invite noncompliance. On the other hand, legal duties that are vague or un-
enforced will similarly invite noncompliance. It could take only one failure to report
the presence or suspected presence of a communicable disease to lead to a serious
outbreak in a health care institution or in the community at large.

The Chief Medical Officer of Health requires broad powers to compel information
from health information custodians where necessary to protect the public from an
infectious disease. The Act and its regulations cannot predict and provide for
unknown diseases, such as SARS, which may come upon us suddenly and which
require a strong and swift public health response.

There must also be an open exchange of information between health care profession-
als and public health with a common goal of investigating and preventing the spread
of infectious disease.

Recommendations
The Commission therefore recommends that:

* The Health Protection and Promotion Act be amended to repeal, in the duty of
a physician to report to the medical officer of health, the distinction
between hospital patients and non-hospital patients. This may be achieved
by deleting from s. 25(1) the words “who is not a patient in or an out-patient
of ahospital.”

* The Ministry of Health and Long-Term Care require each hospital, long-
term care facility, nursing home, home for the aged, community care access
centre, private medical or health services clinic, and any health care institu-
tion, to establish an internal system to ensure compliance with the reporting
obligations set out in the Health Protection and Promotion Act.

* The definition of “practitioner” in the Health Protection and Promotion Act

be amended to coincide with that set out in the Personal Health Information
Protection Act.
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The list of “institutions” as defined in s. 21(1) of the Health Protection and
Promotion Act, be amended to coincide with that set out in the Personal
Health Information Protection Act.

The Health Protection and Promotion Act be amended to ensure consistency
between those who are defined as “health information custodians” under the
Personal Health Information Protection Act and those who have reporting
obligations under the Health Protection and Promotion Act.

The Health Protection and Promotion Act be amended to authorize the
Minister of Health and Long-Term Care to amend the definition of “practi-
tioner” or “institution” by regulation.

The Health Protection and Promotion Act be amended to include a provision
similar to the provisions in Quebec’s Public Health Act, by which the Quebec
public health director may order any person, any government department or
any body to immediately communicate to the public health director or give
the public health director immediate access to any document or any infor-
mation in their possession, even if the information is personal information
or the document or information is confidential.

This power should be broadly defined, to enable the Chief Medical Officer
of Health to require any person, organization, institution, government

department or other entity, to provide information, including personal

health information, to the Chief Medical Officer of Health, for the

purposes of investigating and preventing the spread of infectious disease.!?

The Health Protection and Promotion Act be amended to authorize the Chief
Medical Officer of Health to order the collection, analysis and retention of
any laboratory specimen from any person, animal, plant or anything the
Chief Medical Officer of Health specifies, and to acquire previously
collected specimens and test analysis from anyone, and to disclose the
results of test analysis as the Chief Medical Officer of Health considers
appropriate for the purpose of investigating and preventing the spread of

190. As noted above, this is not drafting language. The use of the term “infectious disease” is intended to

include but not be restricted to diseases already designated as communicable, reportable or virulent
under the Health Protection and Promotion Act. The provision should be defined broadly enough to
cover bioterrorism risks. It should not, however, extend to every health risk, such as obesity or other

lifestyle problems.
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infectious disease.!” This power, however, should be subject to the follow-
ing restrictions:

o It should not include the power to take a bodily sample or specimen
directly from a person without their consent or, absent consent, without
court order. The power should only apply to specimens already taken;

> The collection should be limited to the purpose of investigating and
preventing the spread of infectious disease. The specimen should be used
only for this express purpose; and

> The power should not override any other provisions of the Act, which set
out a specific process for the obtaining of samples.

* The Health Protection and Promotion Act be amended to require that in the
case of specific diseases, designated by regulation, information be reported
“immediately” by telephone to the local medical officer of health, and that
such report be followed up in writing within 24 hours;

 The Health Protection and Promotion Act be amended to require that as in the
case of those diseases not designated for immediate reporting, a written
report must be provided to the local medical officer of health within 24
hours.

* Subsection 1(2) of Regulation 569 be expanded to apply to any person who
makes a report under the Health Protection and Promotion Act. Thus any
person who gives information in accordance with a duty under the Health
Protection and Promotion Act, shall, upon the request of the medical officer of
health, give to the medical officer of health such additional information
respecting the reportable disease or communicable disease, as the medical
officer of health considers necessary.

* This portion of Regulation 569 (s. 1(2), additional information) be moved
to the Act itself, to form an integral part of the reporting obligations set out
in the Act and to ensure that the power is protected, absent legislative
debate, from subsequent amendment.

191. Ibid.
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Amendments to the Health Protection and Promotion Act and Regulations be
preceded by consultation with the public health community who have to
apply them in the field.

Local public health officials and the Public Health Division, in collabora-
tion and consultation with hospitals, other health care institutions and
professional organizations, develop a standardized form and means for
reporting under the Health Protection and Promotion Act.

The standardized reporting include clarity around to whom the report must
be made, and to clearly confirm that the chain of transmission goes from the
hospital and health care facilities, to the local health units, to the province,
so as to avoid multiple requests for information.

The Ministry of Health and Long-Term Care, Public Health Division, in
collaboration with local medical officers of health, health care facilities and
professional organizations, engage in broad-based education of reporting
requirements under the Health Protection and Promotion Act and that such

education be maintained on a regular basis.

The Health Protection and Promotion Act be amended to require public
health authorities to report to a hospital or any other health care facility,
including family medical clinics, any information in the hands of public
health that suggests a reportable disease may have been acquired through
exposure at that site.

Section 39(2) of the Health Protection and Promotion Act be amended to
include an exception permitting public health officials to provide hospitals
and other health care facilities, with the personal health information of
persons about whom a report is made, where they are of the opinion that the
information may reduce the risk of exposure or transmission to staff,
patients or visitors.
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To fight infectious disease, public health authorities require timely access to personal
health information. The first step to correct the access problems encountered during
SARS is to strengthen the reporting and information-sharing provisions of the Heal/th
Protection and Promotion Act as recommended above.

This, however, is far from enough. The second step is to amend the privacy legislation
to make it crystal clear that it was never intended to impede the flow of vital health
information mandated by the Health Protection and Promotion Act.

Since SARS, a new set of privacy laws have come into force. These complex laws are
poorly understood and they create, as a practical matter, serious barriers to the sharing
of patient information urgently required by public health authorities.

Even if the Health Protection and Promotion Act is amended to expand and clarify
reporting obligations and information-sharing powers, those who have the informa-
tion and the public health officials who need it, will have to navigate a complicated
series of privacy laws to see if they are able to disclose information. Consequently,
medical officers of health may now expect resistance on two fronts: firstly that the
disclosure is not required under the Health Protection and Promotion Act, then if they
pass that hurdle, that the disclosure is not permissible because it would violate exist-

ing privacy legislation.

This is not to criticize the policy behind the new privacy regime. It is not fair to blame
privacy policies for failures to report infectious disease as required by law. The prob-
lem is that the privacy laws are so complex they are not easily understood even by
lawyers. This lack of understanding, coupled with a privacy culture that conditions
people to say no to disclosure automatically, must be overcome in relation to the
reporting of disease to public health officials.

It is not enough to dismantle the first hurdle of reporting powers and sharing infor-
mation without addressing also the second hurdle of confusing privacy requirements.
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Ontario’s Privacy Legislation

In Ontario, Bill 31, The Personal Health Information Protection Act, 2004 received royal
assent on May 20, 2004.1%2

The main provision of The Personal Health Information Protection Act authorizing the
disclosure of information to public health officials under the Health Protection and
Promotion Act is s. 39(2)(a) which provides:

39(2) A health information custodian may disclose personal health infor-
mation about an individual,

(a) to the Chief Medical Officer of Health or a medical officer of
health within the meaning of the Health Protection and Promotion
Act if the disclosure is made for a purpose of that Act ...

This provision gives health information custodians discretion to disclose informa-
tion for the purpose of the Health Protection and Promotion Act. The broad purposes
of the Health Protection and Promotion Act include the prevention of the spread of

disease.193

Although the provision deals with a broad range of disclosure that health information
custodians are under no legal obligation to disclose under the Health Protection and
Promotion Act, it confusingly ignores disclosure that is legally required under specific
provisions of the Act.

This provision, by ignoring the legally required disclosure that is at the heart of the
Health Protection and Promotion Act, does nothing but confuse. It may be understood
by lawyers steeped in the intricacies of the Personal Health Information Protection Act,

to whom the distinction is clear between disclosure “made for a purpose” of the Health

192. The schedules to the Act did not come into full force until November 1, 2004.
193. Section 2 of the Health Protection and Promotion Act provides:

The purpose of this Act is to provide for the organization and delivery of public health programs
and services, the prevention of the spread of disease and the promotion and protection of the health

of the people of Ontario.
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Protection and Promotion Act and disclosure required by the Act.!®* But it cannot be
clear to anyone else.

The provision misleads because it fails to distinguish between the “discretion” to
disclose information “for the purpose of” the Health Protection and Promotion Act and
the duty to disclose information required by the Act. To anyone but a privacy lawyer,
it misleadingly suggests that disclosure under the Hea/th Protection and Promotion Act
is discretionary, not mandatory.

195 ;

Whatever the internal legal logic that produced this provision,'”” its dangerous lack

of clarity cannot be allowed to stand. It must be made clear to health information
custodians that they must disclose all information required by the Health Protection
and Promotion Act and that they have no discretion to refuse.

The Commission therefore recommends that s. 39 of the Personal Health Information
Protection Act be amended by the following addition to make it clear that disclosure
required by the Health Protection and Promotion Act is mandatory, not discretionary:

A health information custodian shall disclose personal health informa-
tion about an individual,

to the Chief Medical Officer of Health or a medical officer of health
if the disclosure is required under the Health Protection and Promotion
Act.

194. They would doubtless point to s. 6(3) of the Personal Health Information Protection Act which

provides:
Permissive disclosure

(3) A provision of this Act that permits a health information custodian to disclose personal health
information about an individual without the consent of the individual,

(a) does not require the custodian to disclose it unless required to do so by law;

(b) does not relieve the custodian from a legal requirement to disclose the information; and

(c) does not prevent the custodian from obtaining the individual’s consent for the disclosure.
195. See previous footnote. The only way to do this is to give the mandatory reporting duty in respect

of reports required under the Health Protection and Promotion Act a more prominent position in rela-
tion to s. 39(2) of the Personal Health Information Protection Act.
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Disclosures that are not authorized by the Health Protection and Promotion Act or “for
the purpose of the Act” must be authorized by another section in the Personal Health
Information Protection Act. Authorization for such a disclosure would appear to lie in

ss. 43(1)(g) or (h) of the Act, which provides:

43(1) A health information custodian may disclose personal health infor-

mation about an individual . . .

(g) subject to the requirements and restrictions, if any, that are
prescribed, to a person carrying out an inspection, investigation or
similar procedure that is authorized by a warrant or by or under this
Act or any other Act of Ontario or an Act of Canada for the purpose
of complying with the warrant or for the purpose of facilitating the
inspection, investigation or similar procedure;

(h) subject to the requirements and restrictions, if any, that are
prescribed, if permitted or required by law or by a treaty, agreement or
arrangement made under an Act or an Act of Canada.

Subsection 43(2), the interpretation provision, provides:

(2) For the purposes of clause (1) (h) and subject to the regulations made
under this Act, if an Act, an Act of Canada or a regulation made under
any of those Acts specifically provides that information is exempt, under
stated circumstances, from a confidentiality or secrecy requirement, that
provision shall be deemed to permit the disclosure of the information in

the stated circumstances.

This latter demonstrates the lack of clarity that creates problems in the Personal
Health Information Protection Act. Although a legal privacy expert may understand it,
anyone else would find it hard to grasp. The question is not whether those lawyers
intimately familiar with the statute understand what they think it means, but whether
the statute is clear to those who have to work with it, and those lawyers who have to
advise those who work with it.

In addition to these disclosure provisions, there is a general disclosure power
contained in ss. 40(1) of the Personal Health Information Protection Act:

40(1) A health information custodian may disclose personal health infor-
mation about an individual if the custodian believes on reasonable grounds

258



Second Interim Report 4 SARS and Public Health Legislation
6. Privacy and Disclosure

that the disclosure is necessary for the purpose of eliminating or reducing
a significant risk of serious bodily harm to a person or group of persons.

A disclosure in this case is discretionary and will depend on the custodian’s belief that
reasonable grounds exist to make the disclosure, adding a subjective decision making
layer. It is up to the individual deciding whether to disclose to determine what
evidence is sufficient to meet the standard of “reasonable grounds to believe” and what
constitutes a “risk of serious bodily harm to a person or group of persons.”

The sections permitting disclosure to public health officials are intended to enable
where necessary the free flow of information for the protection of the public. But they
are far from clear and the decision to disclose will, in many cases, require the health
information custodians to use their discretion. The problem is that health information
custodians with any doubt about their ability to disclose will naturally err on the side
of nondisclosure, having regard to the presumption of nondisclosure created by the
privacy culture and the severe penalties against violating the privacy laws.

Subsection 72(1) of the Personal Health Information Protection Act provides that
anyone who “wilfully collects, uses or discloses personal health information in contra-
vention of this Act or its regulations” is guilty of an offence. Section 65 provides that
damages may be sought where there has been a violation of the Act, either as a conse-
quence of an order by the Commissioner to remedy a violation or as a result of convic-
tion under s. 72(1).19¢ A breach of s. 72 carries the potential for significant monetary

196. Section 65 provides:
Damages for breach of privacy

(1) If the Commissioner has made an order under this Act that has become final as the result of
there being no further right of appeal, a person affected by the order may commence a proceeding
in the Superior Court of Justice for damages for actual harm that the person has suffered as a result
of a contravention of this Act or its regulations. 2004, c. 3, Sched. A, s. 65 (1).

Same

(2) If a person has been convicted of an offence under this Act and the conviction has become final
as a result of there being no further right of appeal, a person affected by the conduct that gave rise to
the offence may commence a proceeding in the Superior Court of Justice for damages for actual
harm that the person has suffered as a result of the conduct. 2004, c. 3, Sched. A, s. 65 (2).

Damages for mental anguish

(3) If, in a proceeding described in subsection (1) or (2), the Superior Court of Justice determines
that the harm suffered by the plaintiff was caused by a contravention or offence, as the case may be,
that the defendants engaged in willfully or recklessly, the court may include in its award of damages
an award, not exceeding $10,000, for mental anguish.
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penalities,'®” including a fine of up to $50,000 for an individual like a nurse and up to
$250,000 for a corporation like a hospital. Officers, members, employees or other
agents of a corporation may also be personally subject to prosection under s. 72(3) if
they authorized the offence or had the authority to prevent it, and knowingly

refrained from doing so.

It is essential to clarify the privacy legislation by way of a simple amendment lest it be
blamed for nondisclosure of vital information about infectious diseases.

Consider the tragic case in British Columbia of the young university student who
committed suicide in February, 2004. University staff and health professionals, out of
a mistaken belief that privacy legislation prevented disclosure, did not advise her
mother of a previous suicide attempt, preventing her from taking action that might
stop another attempt.!”8 British Columbia’s privacy legislation contained provisions
that could have arguably authorized the disclosure.’®® As one newpaper editorial
described the problem with the legislation:

That these parts of the law [the sections that could have authorized the
disclosure] can be interpreted in different ways presents a problem for

hospital staff in that they’re unlikely to act on their own interpretations

for fear of running afoul of the law.2%

197. Subsection 72(2) provides:
Penalty
A person who is guilty of an offence under subsection (1) is liable, on conviction,
(a) if the person is a natural person, to a fine of not more than $50,000; and
(b) if the person is not a natural person, to a fine of not more than $250,000. 2004, c. 3, Sched. A, s. 72 (2).

198. Vancouver Sun, Editorial, July 13, 2004.
199. Consider, for example, the following sections of the Personal Information Protection Act (British
Columbia).

18(1) An organization may only disclose personal information about an individual without the
consent of the individual, if

(k) there are reasonable grounds to believe that compelling circumstances exist that affect the health
or safety of any individual and if notice of disclosure is mailed to the last known address of the indi-
vidual to whom the personal information relates.

(1) the disclosure is for the purpose of contacting next of kin or a friend of an injured, ill or deceased
individual.

200. Vancouver Sun, Editorial, July 13, 2004.

260



Second Interim Report 4 SARS and Public Health Legislation
6. Privacy and Disclosure

The sentiment heard by the Commission in respect of Ontario’s privacy legislation is
that people are confused and intimidated by its complexity. The prevailing attitude
seems to be, when in doubt, do not disclose. When the health of the public is at risk,
this nondisclosure born of doubt and confusion cannot be permitted to continue.

Recommendation
The Commission therefore recommends that:

* Section 39 of the Personal Health Information Protection Act be amended to
include:

* Ahealth information custodian shall disclose personal health information
about an individual, to the Chief Medical Officer of Health or a medical
officer of health if the disclosure is required under the Health Protection and
Promotion Act.

Disclosures by a Medical Officer of Health or
the Chief Medical Officer of Health

The recommended amendments, set out above and below, will clarify the power of a
health care custodian to disclose information to a medical officer of health or the
Chief Medical Officer of Health. The problem remains of the ability of a medical
officer of health or the Chief Medical Officer of Health to disclose information in
respect of a person against whom an application, order, certificate or report is made in
respect of a communicable disease. This is a power that is integral to their ability to
protect the public.

Consider an example of a person infected with a virulent disease, such as SARS,
against whom the medical officer of health issues an order under s. 22, requiring that
they isolate themselves to avoid spreading the disease to others in the community. If
that person ignores the order and continues to move about in the community, it is
unclear if the medical officer of health can share with any person any information
about that person, that will or is likely to identify them.

Consider the example of the woman with TB who managed to evade public health
authorities, avoid apprehension under a s. 35 order, and leave Canada to travel to
another country. If the medical officer of health in the jurisdiction which obtained the
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order was unable to share personal identifying information with federal public health
officials, border officials and quarantine officials in the federal government, they could
not apprehend her as she attempted to re-enter Canada.

Although both disclosures might be permitted under the Personal Health Information
Protection Act,*°1 s. 39(1) of the Health Protection and Promotion Act contains a prohi-
bition on disclosure of the name or identifying information of a person against whom
an application, order, certificate or report under the communicable disease provisions

of the Act have been made. Subsection 39(1) provides:

No person shall disclose to any other person the name of or any other
information that will or is likely to identify a person in respect of whom
an application, order, certificate or report is made in respect of a commu-
nicable disease, a reportable disease, a virulent disease or a reportable
event following the administration of an immunizing agent.

Subsection 2 sets out exceptions to the prohibition of disclosure in s. 39(1). It provides:
Subsection (1) does not apply,

(a) in respect of an application by a medical officer of health to the
Ontario Court of Justice that is heard in public at the request of the
person who is the subject of the application;

(b) where the disclosure is made with the consent of the person in
respect of whom the application, order, certificate or report is made;

(c) where the disclosure is made for the purposes of public health
administration;

201. For example, s. 40(1) of the Personal Health Information Protection Act, discussed in greater detail
below, permits disclosure if “the custodian believes on reasonable grounds that the disclosure is
necessary for the purpose of eliminating or reducing a significant risk of serious bodily harm to a
person or group of persons.” Subsection 39(2)(b) of the Personal Health Information Protection Act
permits disclosure of personal health information by a health information custodian to a public
authority that is similar to the Chief Medical Officer of Health or a medical officer of health, that
is established under the laws of Canada, some other province or territory, if the disclosure is made
for a purpose that is substantially similar to a purpose of the Health Protection and Promotion Act.
Section 2 of the Health Protection and Promotion Act includes the prevention of the spread of disease
and the promotion and protection of the health of the people of Ontario. A medical officer of
health is defined as a health information custodian under s. 3 of the Personal Health Information and
Protection Act.
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(d) in connection with the administration of or a proceeding under
this Act, the Regulated Health Professions Act, 1991, a health profes-
sion Act as defined in subsection 1 (1) of that Act, the Public
Hospitals Act, the Health Insurance Act, the Canada Health Act or

the Criminal Code (Canada), or regulations made thereunder; or

(e) prevent the reporting of information under section 72 of the Child
and Family Services Act in respect of a child who is or may be in need
of protection.

For a medical officer of health or the Chief Medical Officer of Health to disclose
identifying or potentially identifying information in respect of a person against whom
an order, application, certificate or report has been made under Part IV (communica-
ble diseases) of the Act, they must fit within one of these exceptions. Paragraph (c)
appears to be the only provision that might authoritze disclosure in the circumstances
described above.

This means that unless the medical officer of health can be confident that such a
disclosure is for the purposes of “public health administration,” they would be disclos-
ing that information on the hope and a prayer that they are correct in their interpre-
tation of the phrase. One public health lawyer descibed its lack of clarity to the

Commission:

There is a need to clarify what is meant by public health administration.
Many might say that public health administration is meant to be inter-
preted to mean that you can tell your staff, for example those who are
helping you draft orders, as opposed to meaning the medical officer of
health can do what he or she needs to do to protect the public. It is not
really very clear.

It is far from clear that this vague terminology allows the medical officer of health or

the Chief Medical Officer of Health to do what is necessary to protect the public.
The Canadian Oxford Dictionary defines “administration” as “a management of a
business” or “management of public affairs”. It is far from clear that this would permit

the disclosure of identifying or potentially identifying information to anyone outside
of the local health unit of the Ministry of Health.

As one public health lawyer said:
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There are a lot of circular arguments. The bottom line is that would
probably be fine to disclose and people might not get wound up about it
but it would be nice to be clear.

The Chief Medical Officer of Health and medical officers of health must be able to
share identifying information, where necessary to protect the public. The fact that the
person has been the subject of an application, order, certificate or report should not
prohibit disclosure, provided it is in compliance with the privacy legislation. This is
particularly vital in respect of disclosures to public health officials in other provinces
or in the federal government.

As Dr. Basrur told the Justice Policy Committee:

It is not quite clear as yet how the chief medical officer of health in this
case can and should report that information more broadly to, say, Health
Canada or other authorities, and whether that can be nominal, or named,
information with personal information in it or whether it must be
anonymized information. So when you’re looking at things that should
be clearer in the future — again, I can expect you’ll hear this from Justice
Campbell in his interim report — that is one of those areas that would

benefit from greater clarity.20?

Recommendations
The Commission therefore recommends that:

*  Subsection 39(2) of the Health Protection and Promotion Act be amended to
allow an exception to s. 39(1) to permit the disclosure of the name of or any
information that will or is likely to identify a person in respect of whom an
application, order, certificate or report is made in respect of a communicable
disease, by the Chief Medical Officer of Health or a medical officer of
health to any person where it is necessary to investigate or prevent the
spread of a communicable disease.

* Subsection 39(2) of the Health Protection and Promotion Act be amended to

allow an exception to s. 39(1) to permit the disclosure of the name of or any

202. Justice Policy Committee, Public Hearings, August 18, 2004, p. 139.
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information that will or is likely to identify a person in respect of whom an
application, order, certificate or report is made in respect of a communicable
disease, by the Chief Medical Officer of Health or a medical officer of
health to a public health authority as described in s. 39(2)(b) of the Personal
Health Information Protection Act.

The Need for Clarity

Lawyers who advise health professionals and hospitals whether they should disclose
will likely bear in mind the severe penalties in the privacy legislation and lean towards
nondisclosure if there is any lack of clarity about the legal duty to disclose. Another
risk is that the complexity of the law may enable individuals or institutions who do
not want to disclose information, for whatever reason, to use the legislation as a shield
and delay or breach their disclosure obligations.

The Ministry of Health and Long-Term Care, in a submission to the Commission,
stated:

It is our view that the new Personal Health Information Protection Act,
2004, (PHIPA) resolves any concerns relating to “legal obstacles” and
“lack of clarity” as outlined in your attachment entitled “Possible Issues
Re: Legislation.” The passage of PHIPA received unanimous support in
the Legislature. During the Committee hearings on the bill, there was no
criticism that the proposed Act failed to address the concerns raised

during the SARS outbreak.

While the legislation may appear clear to those who wrote it, the Commission has
heard from many groups and individuals who find it unclear and confusing. As for the
Committee hearings, one close observer of the proceedings told the Commission that
the impact of the legislation on a new SARS-like outbreak was not discussed.

Consider the case of the hospital that took the position that there was not only an
absence of legal authority to report cases of febrile respiratory illness to public health
officials, but that to do so constitutes an illegal contravention of privacy legislation.
Their interpretation of the legislation prohibited disclosure. Although no infection
resulted from this position, it demonstrates that some will resist any disclosure to
public health, however reasonable, unless an explicit legal duty can be demonstrated
conclusively.
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One professional organization described the need for clarity:

... the patient’s right to confidentiality does NOT override the public
good. In providing care to any patient with a potentially infectious or
contagious disease, all health care professionals (physicians, nurses, para-
medics) and institutions MUST share such information in order to safe-
guard staff and to prevent further spread of the disease in question. The
professionals involved are obligated to treat such information as confi-
dential. Processes should be in place to address those individuals and/or
institutions that fail to address this or who fail, in a timely manner, to
provide appropriate confidentiality for the patient information that has
been shared with them.

Expanded reporting duties and expanded information gathering and sharing powers
under the Health Protection and Promotion Act are only part of the solution.
Information necessary to enable public health officials to protect the public must not
be blocked by the misunderstandings created by the complexities of privacy legisla-
tion. This is not to suggest that the provisions in the Act are not helpful, or thought-
tully drafted. But the duty to disclose information to public health officials, free from
penalty under the privacy legislation, must be clear. It must be clear that if there is a
duty to report a matter to public health, that duty prevails over any other considera-
tion. As one health care provider told the Commission:

... specific legislation that clearly defines which act supercedes another in
given situations will be important.

203 although reluctant to agree that

The Ministry, in a letter to the Commission,
changes are needed in the Personal Health Information Protection Act, acknowledged
that the legislation is complex to the point that it would encourage health care
providers to seck legal advice instead of acting immediately to comply with a valid

demand for information under the Health Protection and Promotion Act:

If Ontario had had a PHIPA in place during the SARS outbreak, all of
these provisions that have been highlighted would have provided greater
clarity around information sharing. PHIPA, therefore, addresses the
perceived “lack of clarity” or “legal obstacles” facing various health infor-

203. Letter from Mr. Phil Hassen, Deputy Minister of Health and Long-Term Care, to the Mr. Justice
Archie Campbell, SARS Commission, August 4, 2004. See Appendix H to this report.
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mation custodians during the SARS outbreak. The legislation, however,
is complex as the rules cover a broad range of custodians and recipients.
We cannot say, therefore, that this new Act is so clear that it would
preclude health care providers from “seeking legal advice and direction
instead of acting immediately.” Even if legislation were to be written in
mandatory language, this may not alleviate concerns of those who need
to rely on it for authority to do something or refrain from doing some-
thing. PHIPA does clearly set out that custodians, such as hospitals,
nursing homes, nurses and doctors, can disclose personal health informa-
tion to the Chief Medical Officer of Health or a medical officer of health
or a person with similar authority in another province and ultimately
does provide protection from liability to those providers who exercise

their discretion reasonably in the circumstances.

The point is not that there is anything wrong with legal advice. In the early stages of
the life of a statute a measure of education is necessary. The problems reviewed here,
however, require clarifying amendments as well as education. The point is that the law
should be so clear that lawyers do not have to argue with each other in the middle of
an infectious disease outbreak about the obligation to disclose information to public
health. Notwithstanding the logic of those who are intimately familiar with the exqui-
site legal intricacies of the privacy legislation, it must be remembered that the life of
the law is not logic, but experience. Experience tells us that if the privacy law does not
clearly authorize disclosure where legally required for public health purposes, such
disclosure will be impeded.

As Dr. Henry told the Justice Policy Committee:

The one other caveat I wanted to bring up is the whole protection of
privacy of health information. As you know, Bill 31 is going through the
legislative process right now and it will in some ways severely curtail our
ability to actually track and monitor certain diseases. I think we need to
build our IT systems around protection of personal health information,
but also somehow strike the balance between being able to use that infor-
mation for the broader good and the prevention of transmission of

disease. Right now that balance is a little unclear.?%4

204. Justice Policy Committee, Public Hearings, August 18, 2004, p. 151.

267



Second Interim Report 4 SARS and Public Health Legislation
6. Privacy and Disclosure

What is required is a simple statutory override to make clear that the duty to disclose
to public health officials prevails over the privacy legislation. Even those who resist
amendment agree that the duty to disclose to public health officials prevails over the
privacy legislation. Why not say it clearly in the legislation?

Override provisions are not unheard of in statutes and indeed the Health Protection
and Promotion Act itself contains one. The Health Protection and Promotion Act has
been amended to set out the duties of disclosure and nondisclosure of a medical offi-
cer of health in respect of reports received about environmental or occupational health
hazards, and the statute now provides an explicit override of the privacy legislation.
Subsection 11(3) provides:

The obligation imposed on the medical officer of health under subsection
(2) prevails despite anything to the contrary in the Personal Health
Information Protection Act, 2004. 2004205

Both the Personal Health Information Protection Act and the Health Protection and
Promotion Act must make it clear that the reporting obligations and information shar-

ing powers set out in the Health Protection and Promotion Act prevail.

The Commission therefore recommends that the Personal Health Information
Protection Act be amended to provide that nothing in the Act prevents a health infor-
mation custodian from disclosing personal health information to the Chief Medical
Officer of Health or a medical officer of health, pursuant to the Health Protection and
Promotion Act.

205. The complete provision reads as follows:

11(1) Where a complaint is made to a board of health or a medical officer of health that a health
hazard related to occupational or environmental health exists in the health unit served by the board
of health or the medical officer of health, the medical officer of health shall notify the ministry of
the Government of Ontario that has primary responsibility in the matter and, in consultation with
the ministry, the medical officer of health shall investigate the complaint to determine whether the

health hazard exists or does not exist.

(2) The medical officer of health shall report the results of the investigation to the complainant, but
shall not include in the report personal health information within the meaning of the Personal
Health Information Protection Act, 2004 in respect of a person other than the complainant, unless
consent to the disclosure is obtained in accordance with that Act.

(3) The obligation imposed on the medical officer of health under subsection (2) prevails despite
anything to the contrary in the Personal Health Information Protection Act, 2004.
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The Commission recommends that both the Hea/th Protection and Promotion Act and
the Personal Health Information Protection Act be amended to provide that in the event
of any conflict between the two statutes, the disclosure duties in the Health Protection
and Promotion Act prevail.

The Personal Health Information Protection Act provides protection from punishment
in those cases where a health information custodian makes a reasonable disclosure, in
good faith reliance on the Personal Health Information Protection Act, that later turns
out should not have been made. Section 71(1) provides:

71(1). No action or other proceeding for damages may be instituted
against a health information custodian or any other person for,

(a) anything done, reported or said, both in good faith and reasonably
in the circumstances, in the exercise or intended exercise of any of
their powers or duties under this Act; or

(a) any alleged neglect or default that was reasonable in the circum-
stances in the exercise in good faith of any of their powers or duties
under this Act.

While this provides a measure of protection, similar protection should be extended to
those who disclose in reliance on the Health Protection and Promotion Act.200

The Commission recommends that the Personal Health Information Protection Act be
amended to provide that where a good faith disclosure is made to the Chief Medical
Officer of Health or a medical officer of health, in reliance on the Health Protection
and Promotion Act, the health information custodian will be exempt from liability.

206. The Health Protection and Promotion Act does exempt from liability a person who makes, in good
faith, a report of a communicable disease under the Act. Subsection 95(4) provides:

No action or other proceeding shall be instituted against a person for making a report in good
faith in respect of a communicable disease or a reportable disease in accordance with Part IV.

This protection does not clearly protect them from liability under privacy legislation. Morevoer, if
the reporting powers are broadened as recommended in Chapters 5 and 6 of this report, the protec-
tion afforded in s. 95(4) will have to be similarly broadened to protect any report authorized under
the Health Protection and Promotion Act.
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Recommendations
The Commission therefore recommends that:

* The Personal Health Information Protection Act be amended to provide that
nothing in the Act prevents a health information custodian from disclosing
personal health information to the Chief Medical Officer of Health or a
medical officer of health, pursuant to the Health Protection and Promotion
Act.

* The Health Protection and Promotion Act and the Personal Health Information
Protection Act be amended to provide that in the event of any conflict
between the two statutes, the disclosure duties in the Health Protection and
Promotion Act prevail.

* The Personal Health Information Protection Act be amended to provide that
where a good faith disclosure is made to the Chief Medical Officer of Health

or a medical officer of health, in reliance on the Health Protection and
Promotion Act, the health information custodian is exempt from liability.

Disclosure for Research

A number of groups and individuals expressed concern to the Commission about the
process by which scientists, during a health emergency, would have access to personal
health information urgently required for the purpose of research to fight the emer-
gency. During SARS, it was critical for scientists to have access to data to learn more
about the cause of SARS and research possible treatment.

Section 44 of the Personal Health Information Protection Act sets out the rules in

respect of disclosure of personal health information for the purposes of research.2”

207. Section 44 provides:
Disclosure for Research

44(1) A health information custodian may disclose personal health information about an individual
to a researcher if the researcher,

(a) submits to the custodian,
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While long-term research is important, SARS revealed the importance of immediate
short-term research. Rules and guidelines that permit the fast tracking of approval for
disclosure of personal health information where research is urgently required are

(1) an application in writing,
(ii) a research plan that meets the requirements of subsection (2), and
(iii) a copy of the decision of a research ethics board that approves the research plan; and
(b) enters into the agreement required by subsection (5).
Research Plan
(2) A research plan must be in writing and must set out,
(a) the affiliation of each person involved in the research;

(b) the nature and objectives of the research and the public or scientific benefit of the research

that the researcher anticipates; and
(c) all other prescribed matters related to the research.
Consideration by Board

(3) When deciding whether to approve a research plan that a researcher submits to it, a research

ethics board shall consider the matters that it considers relevant, including,

(a) whether the objectives of the research can reasonably be accomplished without using the
personal health information that is to be disclosed;

(b) whether, at the time the research is conducted, adequate safeguards will be in place to protect
the privacy of the individuals whose personal health information is being disclosed and to

preserve the confidentiality of the information;

(c) the public interest in conducting the research and the public interest in protecting the privacy
of the individuals whose personal health information is being disclosed; and

(d) whether obtaining the consent of the individuals whose personal health information is being

disclosed would be impractical.
Decision of Board

(4) After reviewing a research plan that a researcher has submitted to it, the research ethics board
shall provide to the researcher a decision in writing, with reasons, setting out whether the board
approves the plan, and whether the approval is subject to any conditions, which must be specified in
the decision.
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needed for the protection of the public’s health. As one health organization submitted
to the Commission:

... the Personal Health Information Protection Act needs to address the
collection and use of confidential health information for research
purposes during an infectious disease outbreak. During a health emer-
gency, pressure may be brought to bear on hospital Research Ethics
Boards for expedited approval of research and investigations designed to
gain a better understanding of a new infectious disease. While such expe-
diency is understandable, clear guidelines for the fast track approval of
such studies is required, and the emergency sharing of health information
on which the study depends. This is extremely critical when dealing with
new agents of illness, where research findings will enable control of the
outbreak.

Recommendation
The Commission therefore recommends that:

* The Ministry of Health and Long-Term Care, in consultation with the
appropriate community, establish fast-tracking approval procedures for
access to personal health information for the purposes of urgently required
research, to enable health care custodians to provide access to data in a

timely manner, without fear of violating privacy legislation.

Privacy Safeguards

Safeguards are required to ensure that personal health information does not get
disclosed beyond public health professionals who have public health duties.?%8
During SARS, one medical officer of health reported that functionaries in the
Minister’s office, who had no public health duties, were at times privy to personal
health information. They questioned why this was the case and maintained that under

no circumstances would this be necessary:

208. The Health Protection and Promotion Act provides some safeguards to protect personal health infor-
mation in the hands of public health officials. For example, s. 39 of the Act, discussed in the previ-

ous chapter.
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We sat in the SARS Committee meetings and I recall [an individual]
from the Minister’s office while we were discussing nominal information
but very detailed clinical information — we were going through our line list
of individuals — I thought it was completely outrageous ... Non-health
professionals, i.e. ... Ministers and political staff, except those in the
public health division who fall under confidentiality provisions of HPPA,

should have no access to personal health information in times of crisis.
One professional organization described this problem to the Commission:

During SARS multiple reports of the improper sharing of confidential
health information, being requested by political staff who had no clear
need for the information, and open teleconference discussions of nominal
information on patients where the teleconference participants were
unclear, were had. This is unacceptable, placing the individual and their
care provider in a difficult position, should the information be inappro-
priately disseminated further.

The power to obtain personal health information brings with it strong obligations to
safeguard its privacy. Medical officers of health, as health information custodians, are
required under the Personal Health Information Protection Act to have in place practices

that comply with the requirements of the Act and regulations:

10(1). A health information custodian that has custody or control of
personal health information shall have in place information practices that

comply with the requirements of this Act and its regulations. 2004, c. 3,
Sched. A,s. 10(1).

These practices should be uniform across the province and should ensure that only
those public health officials who require access to personal health information to
perform their duties under the Health Protection and Promotion Act have access to such
information.

Recommendation

The Commission therefore recommends that:

* The Chief Medical Officer of Health review and, if necessary, strengthen
the internal protocols and procedures now in place to ensure effective
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privacy safeguards for personal health information received by public health
authorities.

Conclusion

Health professionals and public health professionals should not have to negotiate
through lawyers to enable the disclosure of information required by law. There should
be no avenue for delay. In an infectious disease outbreak, time is of the essence. Public
health physicians and staff require access to personal health information to enable them
to identify cases of disease and to investigate and manage an outbreak. Medical officers
of health must be able to obtain the information they need to do their job, the disclosure
of which is required by law. Confusion around complex privacy laws must not impede
the vital flow of this legally required information. Simple amendments, which in no way
affect the integrity of privacy legislation, are required to fix this problem.

Recommendations
The Commission therefore recommends that:

* Section 39 of the Personal Health Information Protection Act be amended to
include:

A health information custodian shall disclose personal health informa-
tion about an individual, to the Chief Medical Officer of Health or a
medical officer of health if the disclosure is required under the Health
Protection and Promotion Act.

* Subsection 39(2) of the Health Protection and Promotion Act be amended to
allow an exception to s. 39(1) to permit the disclosure of the name of or any
information that will or is likely to identify a person in respect of whom an
application, order, certificate or report is made in respect of a communicable
disease, by the Chief Medical Officer of Health or a medical officer of
health to any person where it is necessary to investigate or prevent the
spread of a communicable disease.

*  Subsection 39(2) of the Health Protection and Promotion Act be amended to
allow an exception to s. 39(1) to permit the disclosure of the name of or any

information that will or is likely to identify a person in respect of whom an
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application, order, certificate or report is made in respect of a communicable
disease, by the Chief Medical Officer of Health or a medical officer of
health to a public health authority as described in s. 39(2)(b) of the Personal
Health Information Protection Act.

The Personal Health Information Protection Act be amended to provide that
nothing in the Act prevents a health information custodian from providing
personal health information to the Chief Medical Officer of Health or a
medical officer of health, pursuant to the Health Protection and Promotion
Act.

The Health Protection and Promotion Act and the Personal Health Information
Protection Act be amended to state that in the event of any conflict between
the two statutes, the duties in the Health Protection and Promotion Act

prevail.

The Personal Health Information Protection Act be amended to provide that
where a good faith disclosure is made to the Chief Medical Officer of
Health or a medical officer of health, in reliance on the Health Protection and
Promotion Act, the health information custodian will be exempt from liabil-

ity.

The Ministry of Health and Long-Term Care, in consultation with the
appropriate community, establish procedures for the fast-tracking of
approval of access to personal health information for the purposes of
urgently required research, to enable health care custodians to provide
access to data in a timely manner, without fear of violating privacy legisla-
tion.

The Chief Medical Officer of Health review, and if necessary strengthen,
the internal protocols and procedures now in place to ensure effective
privacy safeguards for personal health information received by public health

authorities.

275



7. Whistleblower Protection

The Case for Whistleblower Protection

Ontario health care workers need whistleblower protection to ensure that public
health risks are reported promptly to public health authorities without fear of conse-
quences. Without this protection, fear of workplace consequences might discourage
the timely disclosure of public health risk. Front line health care workers made enor-
mous sacrifices during SARS. They are entitled to be protected when they raise an
alarm to protect public health.

As one nurse told the Commission:

I want to have the freedom to speak out, so that I'm not worried I might
lose my job.

Nurses and other health care workers should be able to alert public health authorities
to infection control and disease outbreak problems within hospitals, nursing homes,
and the like. If instruments are not being properly sterilized, if a hospital is not
actively investigating reports of a possible infectious outbreak, health care workers
should be able to report it to public health officials without fear of personal conse-
quences. Workers who disclose information vital to protecting the public’s health
should be assured that they are protected legally against any form of employer reprisal
or workplace consequence.

This chapter will focus on the need to add public health whistleblower protection to
the Health Promotion and Protection Act. As for other whistleblower issues, there are
already whistleblower provisions in the Occupational Health and Safety Act,’® and the
larger question of general whistleblower protection for public employees is beyond the
scope of this Commission.

209. R.S5.0. 1990, c. O-1.

276



Second Interim Report 4 SARS and Public Health Legislation
7. Whistleblower Protection

Subsection 95(4) of the Health Protection and Promotion Act does allow that “no action
or other proceeding shall be instituted against a person for making a report in good
faith in respect of a communicable disease or a reportable disease in accordance with
Part IV.” However, it is of limited protection. As noted in a submission to the
Commission:

The Health Protection and Promotion Act should be amended to provide
reprisal protection for employees who, in good faith, raise concerns
about how a public health risk is being addressed. The Act does
provide that “No action or other proceeding shall be instituted against
a person for making a report in good faith in respect of a communica-
ble disease or a reportable disease in accordance with Part IV,” (Health
Protection and Promotion Act, R.S.0. 1990, c. H.7,s. 95 (4)), but that
protection only deals with reporting specific occurrences, and not with
raising concerns about how such an occurrence is being addressed by
the public health system. This lack of real “whistleblowing protection”
for public health workers is a gap in Ontario’s health protection
system.

Fear of reprisal is very real. Many nurses and other health care workers expressed fear
of workplace consequences if it became known that they were being interviewed
confidentially by the Commision. In some cases health care workers agreed to be
interviewed on a confidential basis only after they understood that their disclosures to
the Commission were protected by the whistleblower protection in Ontario’s Public

Inquiries Acr 210

which governs this Commission: Section 9.1 provides

1. No adverse employment action shall be taken against any employee or
any person because the employee, acting in good faith, has made
representations as a party or has disclosed information either in
evidence or otherwise to a commission under this Act or to the staff
of a commission.

2. Any person who contrary to subsection (1) takes adverse employment
action against an employee is guilty of an offence and on conviction is
liable to a fine of not more than $5,000.

210. R.S.0. 1990, c. P-41.
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3. This section applies despite any other Act and the oath of office of a
Crown employee is not breached where information is disclosed as

described in subsection (1).211

Even with this protection under the Public Inquiries Act some witnesses were inititally
reluctant to speak to the Commission. Their fear of workplace retaliation was more

immediate to them than the seemingly remote protection provided by the statute.

The measure of the concern was expressed by one reluctant witness, a health care
worker, who was “afraid of losing my job.” Even after being briefed on the confiden-
tial nature of the Commission process, and the whistleblower protection in the Public
Inquiries Act, the witness said:

There are lots of other reasons for firing people.

The initial reluctance of some health care workers to speak confidentially to the
Commission, even after the Public Inquiries Act whistleblower protection was
explained, underlines their feelings of vulnerability even when given a measure of
legal protection. Those feelings of vulnerability are necessarily greater when there is
no legal protection at all in respect of a disclosure of a public health danger. Other
than the protection when reporting a reportable or communicable disease as required
by s. 95(4)212 of the Health Protection and Promotion Act, health care workers who

disclose a public health hazard have no protection at all from workplace reprisal.

Health care work can be tough and demanding. The demanding work may strain
relationships between workers and supervisors. The atmosphere and pressures on the
hospital floor may be less conducive to appropriate disclosure than the higher-ups
may think. The fear of retaliation exists and is very real in the minds of those who
might have information highly relevant to the protection of the public against an
outbreak of infectious disease. These fears have the potential to impede the reporting
of information that is vital to the protection of other health care workers and the
public, particularly in the case of an infectious disease, where timely reporting and
action is critical.

211. These amendments received Royal Assent on June 23, 2003, following submissions from OPSEU
calling for whistle-blower protection in the Walkerton Inquiry.
212 .Subsection 95(4) provides:

No action or other proceeding shall be instituted against a person for making a report in good faith
in respect of a communicable disease or a reportable disease in accordance with Part IV.
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Barb Wahl, the then President of the Ontario Nurses’ Association (ONA),213 in a
statement at the SARS Commission public hearings: emphasized the need for
whistleblower protection:

Nurses need whistle-blower protection so that they can go elsewhere
with the information they have. They need respect and recognition as
professionals and essential members of the health care team. Nurses are
tired of being shunted aside and disregarded. It’s another reason they’re
leaving the profession. They see they’re not included in the decisions and,

as a result, they feel they and their patients are not safe.?#

Adeline Falk-Rafael, President of the Registered Nurses Association of Ontario
(RNAO)?1 noted its long standing advocacy of whistleblower protection for health
care workers as an important safety valve in the health care system:

Immediately introduce whistleblower legislation to ensure that nurses
and other health care workers can express their concerns without fear of
reprisal from their employer. RNAO first requested this legislation from
the Premier of Ontario in March of 1998. Failure to implement this
legislation has meant that an important safety valve is missing from our

health care system.?16

Whistleblower protection is advocated by the unions that represent Ontario health
care workers.

The Canadian Union of Public Employees (CUPE),?7 in a written recommendation
to the Commission, stated “Whistleblower legislation is necessary for any employees
who feel an employer is putting themselves or the public at risk.”

213. The Ontario Nurses’ Association (ONA) is the trade union that represents 50,000 registered nurses
and allied health professionals working in hospitals, long-term care facilities, public health, commu-
nity agencies and industry throughout Ontario (Source: ONA website). On January 1, 2004, Linda
Haslam Stroud succeeded Wahl as ONA President.

214. SARS Commission, Public Hearings, September 29, 2003.

215. The Registered Nurses Association of Ontario (RNAO) is the professional association representing
over 20,000 registered nurses in Ontario.

216. SARS Commission, Public Hearings, September 29, 2003.

217. CUPE is Canada’s largest union. With more than half a million members across Canada, CUPE
represents workers in health care, education, municipalities, libraries, universities, social services,
public utilities, transportation, emergency services and airlines. (Source: CUPE website).
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The Ontario Public Service Employees’ Union (OPSEU),?!® in recommending
whistleblower protection for health care workers, made the following submission to
the Commission:

Any person with public health responsibilities should be able to bring
their good faith concerns about public health risks to the attention of an
independent public authority, and, if necessary, the public, without facing
reprisal or retaliation from vested interests. The leading Canadian study
makes the following observation concerning federal public servants:

An effective regime for the identification, disclosure and correction of
wrongdoing . . . provides public servants with the tools and support
they need to reveal and correct instances where conduct and decision-
making fall short of the high standards expected in public institu-
tions. In addition, a trusted disclosure regime can make a significant
contribution to public service morale and conduct, and to public
confidence in government. (Government of Canada, Report of the
Working Group on Disclosure of Wrongdoing, 2003, Executive

Summary: on Treasury Board website.)

These comments apply equally to persons employed in public sector
health functions.

OPSEU made the following recommendation to the Commission:

Amend the Health Protection and Promotion Act to add a provision similar
to the Environmental Bill of Rights, Section 105, but broadened to
include protection against reprisals: where the employee is employed by
an enforcement agency, for bringing the matter to public attention after
the matter was first brought to the attention of the employer of that
person.

Those concerned about the need for whistleblower protection will experience a shock
of recognition in the findings made by Associate Chief Judge Murray Sinclair, in the

218. OPSEU is the third largest union in Ontario, with approximately 100,000 full- and part-time
members, nearly 500 locals, and 20 offices across Ontario. OPSEU represents Ontario public serv-
ice employees, education workers, health workers, social services workers, justice workers and some
municipal employees.
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Report of the Manitoba Paediatric Cardiac Surgery Inquest. The inquiry looked at
the deaths of 12 infants at a Winnipeg Hospital and concluded that five were
preventable, three “were still surrounded by more questions than answers,” and only
one had been acceptably explained. Judge Sinclair found:

The evidence suggests that because nursing occupied a subservient posi-
tion within the HSC structure, issues raised by nurses were not always

treated appropriately.?”

He wrote:

Historically, the role of nurses has been subordinate to that of doctors in
our health-care system. While they are no long[er] explicitly told to see
and be silent, it is clear that legitimate warnings and concerns raised by
nurses were not always treated with the same respect or seriousness as
those raised by doctors. There are many reasons for this, but the
attempted silencing of members of the nursing profession, and the failure
to accept the legitimacy of the concerns, meant that serious problems in
the paediatric cardiac surgery programme were not recognized or
addressed in a timely manner. As a result, patient care was compro-

mised.220

Judge Sinclair said:

It is necessary to put in place structures that ensure that all staff can make
their concerns known without fear or reprisal. It is also important to
ensure that the structure of the HSC be adjusted to ensure that the posi-
tion of nursing does not continue to be a subservient one.

To this end, he recommended that:

The Province of Manitoba consider passing ‘whistle blowing’ legislation
to protect nurses and other professionals from reprisals stemming from
their disclosure of information arising from a legitimately and reasonably
held concern over the medical treatment of patients.

219. Mr. Justice Murray Sinclair, The Report of the Manitoba Paediaric Cardiac Surgery Inquest, “An
Inquiry Into Twelve Deaths at the Winnipeg Health Sciences Centre in 1994,” November 27,
2000, Chapter 10, p. 1 (electronic version), (subsequently referred to as the Sinclair Report).

220. The Sinclair Report, Chapter 10, p. 1 (electronic version).
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Everything said in that report about the barriers to disclosure, and the need for
whistleblower protection, applies to the concerns expressed by Ontaro health care
workers. All Ontario workers now enjoy a limited protection in respect of the disclo-
sure of workplace health and safety hazards. The Ontario Occupational Health and
Safety Ac??! whistleblower provision provides:

(50) No employer or person acting on behalf of an employer shall,

(a) dismiss or threaten to dismiss a worker;

(b) discipline or suspend or threaten to discipline or suspend a worker;
(c) impose any penalty upon a worker; or

(d) intimidate or coerce a worker,

because the worker has acted in compliance with this Act or the regula-
tions or an order made thereunder, has sought the enforcement of this
Act or the regulations or has given evidence in a proceeding in respect of
the enforcement of this Act or the regulations or in an inquest under the

Coroners Act.

The Ontario workplace safety disclosure provisions require that the worker seek
compliance with the statute, as opposed to simply disclosing a concern about a
hazard, before the worker attracts whistleblower protection. The focus of this legisla-
tion is not on public health but rather on workplace safety, a matter to be dealt with in
the final report.

It is important to distinguish between occupational health and safety whistleblower
protection and public health whistleblower protection directed to health care work-
ers who make a disclosure to a medical officer of health in respect of a public health
risk. Obvious examples include disclosure of a dangerous infection control practice in
a hospital, or a cluster of cases that warrants investigation for evidence of an infectious

disease outbreak.

A number of statutes, both provincial and federal, provide whistleblower protection.
For example, in addition to the Occupational Health and Safety Act, Ontario’s

221. R.5.0. 1990, c. O-1.
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Environmental Bill of Rights makes it an offence for any employer to take reprisals

against an employee where the latter has, in good faith, complained, provided infor-

mation for an investigation or review or participated in a process under the Act.???

Similarly, the Ontario Labour Relations Act, 1995, makes it an offence for either the

employer or the Union to take employment action against a person who has made a

complaint under the Act.??3

222.R.S.0.1993, 5. 105(1) provides:

Any person may file a written complaint with the Board alleging that an employer has taken
reprisals against an employee on a prohibited ground.

Reprisals mean:

(2) For the purposes of this Part, an employer has taken reprisals against an employee if the
employer has dismissed, disciplined, penalized, coerced, intimidated or harassed, or attempted to
coerce, intimidate or harass, the employee.

Subsection (3) sets out the prohibited grounds:

(3) For the purposes of this Part, an employer has taken reprisals on a prohibited ground if the
employer has taken reprisals because the employee in good faith did or may do any of the following:

1. Participate in decision-making about a ministry statement of environmental values, a policy,
an Act, a regulation or an instrument as provided in Part II.

2. Apply for a review under Part IV.
3. Apply for an investigation under Part V.
4. Comply with or seek the enforcement of a prescribed Act, regulation or instrument.

5. Give information to an appropriate authority for the purposes of an investigation, review or
hearing related to a prescribed policy, Act, regulation or instrument.

6. Give evidence in a proceeding under this Act or under a prescribed Act.
223.5.0.,1995, c. 1, Sched. A, s. 87(1) provides:

(1) No employer, employers’ organization or person acting on behalf of an employer or employers’
organization shall,

(a) refuse to employ or continue to employ a person;
(b) threaten dismissal or otherwise threaten a person;

(c) discriminate against a person in regard to employment or a term or condition of employ-
ment; or
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There are somewhat similar whistleblower provisions in federal legislation such as the
Canadian Environmental Protection Act, 1999.224

224.

(d) intimidate or coerce or impose a pecuniary or other penalty on a person,

because of a belief that the person may testify in a proceeding under this Act or because the person
has made or is about to make a disclosure that may be required in a proceeding under this Act or
because the person has made an application or filed a complaint under this Act or has participated
in or is about to participate in a proceeding under this Act.

Same

(2) No trade union, council of trade unions or person acting on behalf of a trade union or council of
trade unions shall,

(a) discriminate against a person in regard to employment or a term or condition of employ-
ment; or

(b) intimidate or coerce or impose a pecuniary or other penalty on a person,

because of a belief that the person may testify in a proceeding under this Act or because the person
has made or is about to make a disclosure that may be required in a proceeding under this Act or
because the person has made an application or filed a complaint under this Act or has participated
in or is about to participate in a proceeding under this Act.

R.5.C. 1999, c. 33, s. 16. provides:

(1) Where a person has knowledge of the commission or reasonable likelihood of the commission of
an offence under this Act, but is not required to report the matter under this Act, the person may
report any information relating to the offence or likely offence to an enforcement officer or any
person to whom a report may be made under this Act.

(2) The person making the report may request that their identity, and any information that could
reasonably be expected to reveal their identity, not be disclosed.

(3) No person shall disclose or cause to be disclosed the identity of a person who makes a request
under subsection (2) or any information that could reasonably be expected to reveal their identity
unless the person authorizes the disclosure in writing.

(4) Despite any other Act of Parliament, no employer shall dismiss, suspend, demote, discipline,
harass or otherwise disadvantage an employee, or deny an employee a benefit of employment, by
reason that

(@) the employee has made a report under subsection (1);

() the employee, acting in good faith and on the basis of reasonable belief, has refused or stated
an intention of refusing to do anything that is an offence under this Act; or

(¢) the employee, acting in good faith and on the basis of reasonable belief, has done or stated an
intention of doing anything that is required to be done by or under this Act.
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Whistleblower protection of a more general nature has been advocated in Ontario
from time to time. A complicated series of 1993 amendments to the Public Service
Act,?*> passed by the Legislative Assembly, would have provided general protection
for Ontario government employees against retaliation for disclosing allegations of
serious government wrongdoing and would also have provided a means for making
those allegations public. The legislation proposed an elaborate structure of advice,
disclosure, review, reports, notices, reviews, exemptions, submissions, consents, refer-
rals, complaints, arbitrations, settlements, and appeals involving an independent
counsel as an officer of the Legislative Assembly. Since its enactment 11 years ago no
government has ever proclaimed it in force. The Act applies primarily to government
employees and even if proclaimed would withhold protection from most health care
workers who are not employed by a government institution.

A more recent Ontario initiative was the introduction into the Legislative
Assembly on May 23, 2002, by Shelley Martel M.P.P., of Bill 27, “n Act to promote
patients’ rights and to increase accountability in Ontarios health care system.”
This private members’ public bill called for the appointment of a Health Care
Standards Commissioner, whose function would include, among other things the
administration of a system of whistleblower protection.??¢ The Act was never

225.R.5.0.1990, c. P-47.

226. The proposed whistleblower section provides:
4(1) The purposes of this section are,
to protect employees of providers of health care services from adverse employment action for
disclosing allegations of noncompliance with the Patients’ Bill of Rights or a health care standard;
and
to provide the means for making those allegations public.
4(2) An employee of health care service provider may disclose to the Commissioner information
that is obtained in the course of his or her employment and that the employee is otherwise required
to keep confidential, for either or both of the following purposes:

To seek advice about the employee’s rights and obligations;

To allow the information to be made public, if the employee believes that it may be in the public
interest to do so.

Subsection 4(5) provides:
No provider of health care services or person acting on behalf of such a provider shall take adverse

employment action against an employee because the employee has, acting in good faith, disclosed
information under subsection (2).
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passed.??” The focus of that proposal was on patients’ rights and health care stan-
dards generally, not on public health risk in particular. It involved a complex
system of reporting, including a separate agency to receive and invesigate
complaints.

More recently, two pieces of federal legislation one enacted and one pending,
provided whistleblower protection in the federal domain.

The first, Bill C-12, repealed and replaced the former Quarantine Act, with An Act to
prevent the introduction and spread of communicable diseases.” This new Quarantine Act

was passed on February 10, 2005. It contains a section which provides:

54. (1) A person who, in good faith, reports to a screening officer, a quar-
antine officer or an environmental health officer a contravention of this
Act by another person, or the reasonable likelihood of such a contraven-
tion, may request that their identity, and any information that could
reasonably reveal their identity, not be disclosed to their employer or the
other person.

(2) Subject to any other Act of Parliament, no person shall disclose or
permit the disclosure of that identity or information unless authorized in
writing by the person who made the request.

(3) Despite any other Act of Parliament, no person shall dismiss,
suspend, demote, discipline, deny a benefit of employment to, harass or
otherwise disadvantage a person for having

a) made a report under subsection (1);

b) refused or stated an intention of refusing to do anything that they
believed on reasonable grounds was or would be a contravention under
this Act; or

227. Bill 22 was first introduced as private members in Bill 50, 1998, in the 2nd Session of the 36th
Parliament by Marion Boyd. Bill 22 remains essentially the same as drafted under Ms. Boyd’s direc-
tion with two additions noted by Ms. Martel in 2002, in the 3rd Session 33rd Parliament, in debate
and second reading. It has been referred to the Committee of the Whole House once under Ms.
Boyd and once under Ms. Martel but was never debated and died.
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¢) done or stated an intention to do anything that they believed on
reasonable grounds was required under this Act.

The other recent piece of federal legislation is Bill C-11, titled “An Act to establish a
procedure for the disclosure of wrongdoings in the public sector, including the protection of
persons who disclose the wrongdoings. 228 Tt mandates the establishment of a process by
which public sector employees can report wrongdoings in the public sector. Section
19 prohibits reprisals against public servants who make disclosures in accordance with
the Act. The protection, however, is limited to federal public sector employees.

Recently, the Justice Policy Committee, examining emergency management law in
Ontario, made the following recommendation in respect of whistleblower protection:

Preventing the spread of communicable diseases such as SARS, and
ensuring a proper response by the public health system requires open
communication between those on the front line, hospital administrators,
and government representatives. Sec. 95(4) of the Health Protection and
Promotion Act protects employees who report occurrences of communica-
ble or reportable diseases, but does not protect, for example, individuals
who raise concerns about how disease is being addressed by the public
health system.

14. The Committee recommends that government protect employees
who, in good faith, raise concerns about public health and other emer-

gency risks by codifying whistleblower protection.??’

Principles of Whistleblower Protection

Enough has been said to demonstrate the wide range of current whistleblower provi-
sions and proposals which exist federally and in Ontario. A similarly wide range of
legislation exists in other countries.?3% The form of protection depends on its purpose.
Some whistleblower statutes have as their purpose the public exposure and prosecu-

228. Bill C-11 received first reading on October 8, 2004.

229. Legislative Assembly, Standing Committee on Justice Policy, “Report on the Review of Emergency
Management Law in Ontario,” November 2004, p. 7.

230. Three Whistleblower Protection Models: A Comparative Analysis of Whistleblower Legislation in
Australia, the United States and the United Kingdom, Sheryl Groeneweg, Research Directorate,
Public Service Commission of Canada, October 2001.
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tion of the employer. These statutes focus on wrongdoing and punishment. However,
the object of public health whistleblower protection is not to punish but to protect the
public’s health by ensuring timely investigation of a public health risk.

The structure of public health whistleblower protection would be necessarily different
from the provincial workplace safety provision and the federal environmental provi-
sions. The latter statutes deal largely with disclosure for the purpose of enforcement
or prosecution, while public health disclosure is encouraged for the purpose of inves-

tigation and correction.

Another unique feature of health care worker whistleblowing is the private and confi-
dential health information about individual patients that might necessarily be
involved in the disclosure to a medical officer of health of a public health danger.

It is beyond the Commission’s mandate to debate the question of whether there
should be some form of general whistleblower protection throughout the health care

system, or indeed the government in general. The Commission’s mandate is limited to

the public health issues raised by SARS.

The Commission proposes a strong and simple form of protection based on the need
to protect employees and encourage the speedy investigation and resolution of public
health risks without focusing on wrongdoing or prosecution. The Commission’s
proposal consists of a clear prohibition against whistleblower retaliation and requires

no administrative machinery.

SARS demonstrated that an infection control problem in one hospital can quickly
become a problem for the entire province. It must be ensured that any problem in any
health care facility that creates a public health hazard is brought to the attention of
the medical officer of health or Chief Medical Officer of Health. Otherwise such
problems can simmer within a health care institution, uninvestigated and unknown to

the authorities, and then break out into the community suddenly and without warn-

ing.
The elements of the proposed protection are:

* It applies to every health care worker in Ontario and to everyone in

Ontario who employs or engages the services of a health care worker;

* It enables disclosure to a medical officer of health (including the Chief
Medical Officer of Health);
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* It includes disclosure to the medical officer of health (including the
Chief Medical Officer of Health) of confidential personal health infor-

mation;

* It applies to the risk of spread of an infectious disease and to failures to
conform to the Health Protection and Promotion Act;

* It prohibits any form of reprisal, retaliation or adverse employment
consequences direct or indirect;?3!

* It requires only good faith on the part of the employee; and

* There is both a punitive and a remedial penalty attached to the protec-
tion.

The protection should apply to a broad category of people, from nurses, to doctors, to
porters, clerks and cleaning staff. It should apply to anyone who employs or engages
the services of a health care worker, whether they be permanent staff, contract staff,
tull-time staff, or part-time casual staff. Each and every health care worker in the
province must be assured an equal level of protection, regardless of location of
employment or their employment status.

The Commission recommends that the whistleblowing be permitted to the local
medical officer of health or the Chief Medical Officer of Health. Some have recom-
mended to the Commission that the whistleblower provisions must include the power
to allow a health care worker to whistleblow publicly. For example, OPSEU, in their
submission to the Commission, stated:

Indeed, we suggest that this protection be augmented. The Environ-
mental Bill of Rights provision does not include protection for providing
information to the public. This shortcoming is of particular importance
in circumstances where the employee of an enforcement agency is raising
a concern that the enforcement agency itself is not performing its duties
appropriately. In those circumstances, the only practical alternative for

231. Although specific types of reprisal could be listed, as in Ontario’s workplace legislation, the listing
of specific examples can shift the focus from the strong general prohibition to any gaps in the exam-
ples that can be found by an ingenious lawyer or administrator. It is therefore recommended that
the prohibition remain general.
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that employee may be to provide the information to the public or to the
political process for review. There should be protection for doing so.

The extension of whistleblower protection into the political and media arena would
add an entirely new layer to the proposed system of disclosure to the Chief Medical
Officer of Health or the medical officer of health. Such extension would require a
separate system of safeguards to guarantee that disclosure could not bring confidential
personal health information directly or indirectly to the public domain.

It is not clear at this time that anything is required beyond confidential disclosure to
the Chief Medical Officer of Health or a medical officer of health who are protected
from political interference and armed with the fullest independent authority to inves-

y232 without fear of employment conse-

tigate and to intervene and speak out publicl
quences. The proposed system of protected disclosure to the Chief Medical Officer of
Health or a medical officer of health should be given a chance to work before building
an extra layer on the speculation that the proposed system will not work. Until the
proposed system has been given a chance to work, the proposal for media and public

disclosure is not ripe for enactment.

The Commission recommends that this whistleblower protection described above, be
included in the Health Protection and Promotion Act and that it extend to all disclosures
made in relation to the risk of spread of infectious disease and/or violations of the
Health Protection and Promotion Act. It would thus become an integral part of the

public health protection system administered by the medical officer of health and the
Chief Medical Officer of Health.

For three reasons, the Commission recommends that the disclosure be tied directly to
the risk of the spread of infectious disease and/or violations of the Health Protection
and Promotion Act.

The first reason is that other health system problems, such as patient treatment
generally, patient safety, occupational health and safety and other general health
issues, are outside the direct responsibility of the Chief Medical Officer of Health and
the medical officer of health. They cannot, with their enormous range of duties and
limited resources, be expected to solve all the problems of the health care system. As
one expert commented to the Commission:

232. As noted above, the government has increased the independence of the Chief Medical Officer of
Health. This report recommends further measures of independence for the Chief Medical Officer
of Health and local medical officers of health.
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... the push will come that it ... needs to be universal. If I see a patient
maltreated, I want to be able to report; I do not care if it is a public health
issue or not ... The worst-case scenario is it gets broadened, broadened,
broadened and the medical officers of health become the arbiters of every
problem in the health system.

The second reason is that to encourage health care workers to report to the medical
officers of health problems unrelated to their own duties and resources is to create
unrealistic expectations on the part of the public as to the limited role of the medical
officers of health and their inability to solve all problems. As another health expert
cautioned:

Keep in mind too, the medical officers of health are constrained by the
Act itself. Their powers are set out in the Act, their ability to respond to
whistle blowing is limited by the Act. So if they are getting a whole
bunch of reports outside their mandate, it is true that they are not under
any obligation to act. But it is going to create a fairly negative impression
from members of the public if they are being asked to do things that are
clearly outside their authority to do under the Act and they are going to
get such pressure if there is no limit put on what sort of complaints can
be brought forward to the medical officer of health as part of whistle-
blower protection.

To encourage workers to report a problem to an official who has no mandate or abil-
ity to deal with the problem is to mislead both the worker and the public.

The third reason is that other forms of disclosure relating to matters such as worker
health and safety are already covered by existing legislation and governed by the
machinery of other statutes such as the Occupational Health and Safety Act. Workplace
health and safety issues arising from SARS are strongly on the Commission’s agenda
and will be dealt with in the final report. This interim report deals only with the
public health aspects of whistleblower disclosure where health care workers have no
protection at all. Whatever issues may be identified in the current legislation or in the
role that the Ministry of Labour played during the SARS outbreak, the solution does
not lie in forcing the medical officer of health to intervene in relation to issues outside
their mandate, resources and legal powers.

The good faith requirement proposed by this Commission excludes from protection
only those disclosures that are made for some bad faith purpose, such as personal
malice. Some whistleblower legislation, by requiring “reasonable and probable
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grounds” instead of mere good faith, diminishes the protection afforded to the
worker.

To require that the worker have “reasonable and probable grounds” to believe that the
apprehended problem actually does exist in fact is a high hurdle for the health care
worker, akin to the criminal requirement that a police officer, before laying a criminal
charge, must have objective reasonable and probable grounds to believe that a crimi-
nal offence has been committed. There are lower thresholds such as “reasonable suspi-
cion” and “reason to believe.” A requirement of “reasonable and probable grounds” or
even “reasonable suspicion” attracts the criminal standard and it could lead to endless
arguments in court about the degree of proof required before a health care worker can
disclose a problem. This criminal law baggage is an unecessary burden for the health
care worker who sees a potential infection control problem or a cluster of uninvesti-
gated suspicious infections and simply wants to make sure that someone looks into it.

It is important to ensure that the whistleblower protection does not put the thresh-
old too high for effective health care worker protection. The Commission recom-
mends that the worker be protected so long as the disclosure is made in good faith. In
recommending the good faith requirement the Commission rejects the “reasonable

»233

and probable grounds requirement that would afford too little protection to the

worker.

Finally, the protection must come with penalties for violation, both punitive and
remedial. For example, paragraph 70(1)(a) of the Personal Health Information
Protection Act, makes it an offence for anyone to dismiss, suspend, demote, discipline,
harass or otherwise disadvantage a person who has made a report or complaint to the

Commissioner under the Act.?34 Such a violation is punishable by a fine of up to

233. The Public Interest Disclosure Act, 1998 (U.K.), 43B(2) of the United Kingdom:

to qualify for protection, requires that the worker making the disclosure must be acting in good faith
throughout and must have reasonable grounds for believing that the information disclosed indicates
the existence of one of the defined problems.

234. Subsection 70(1) provides:

No one shall dismiss, suspend, demote, discipline, harass or otherwise disadvantage a person by
reason that,

(a) the person, acting in good faith and on the basis of reasonable belief, has disclosed to the
Commissioner that any other person has contravened or is about to contravene a provision of this
Act or its regulations;
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$50,000.00 where the offender is a natural person and $250,000.00 where the

offender is not a natural person.235

While these deterrent penalties are essential, remedial protection is equally important.
It is not enough to punish the employer if the employee is left without any remedy. It
is of little assistance to the health care worker if the violating employer is fined but the
worker is left without a job. Other statutes, such as the Environmental Bill of Rights*3°

Subsection 72(1) provides:

A person is guilty of an offence if the person,

(j) contravenes section 70.
235. Subsection 72(2) provides:

A person who is guilty of an offence under subsection (1) is liable, on conviction,

(a) if the person is a natural person, to a fine of not more than $50,000; and

(b) if the person is not a natural person, to a fine of not more than $250,000.
236. Subsection 105(1) provides:

Any person may file a written complaint with the Board alleging that an employer has taken

reprisals against an employee on a prohibited ground.

Reprisals
(2) For the purposes of this Part, an employer has taken reprisals against an employee if the
employer has dismissed, disciplined, penalized, coerced, intimidated or harassed, or attempted to
coerce, intimidate or harass, the employee.

Prohibited grounds

(3) For the purposes of this Part, an employer has taken reprisals on a prohibited ground if the
employer has taken reprisals because the employee in good faith did or may do any of the follow-

ng:

1. Participate in decision-making about a ministry statement of environmental values, a
policy, an Act, a regulation or an instrument as provided in Part II.

2. Apply for a review under Part IV.
3. Apply for an investigation under Part V.

4. Comply with or seek the enforcement of a prescribed Act, regulation or instrument.
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and the Occupational Health and Safety Act,>3” have attempted to address this issue by
establishing procedures for review by the Ontario Labour Relations Board, in cases of

5. Give information to an appropriate authority for the purposes of an investigation, review
or hearing related to a prescribed policy, Act, regulation or instrument.
6. Give evidence in a proceeding under this Act or under a prescribed Act.
Labour relations officer, authorization
106. The Board may authorize a labour relations officer to inquire into a complaint.
Labour relations officer, inquiry into complaint
107. A labour relations officer authorized to inquire into a complaint shall make the inquiry as
soon as reasonably possible, shall endeavour to effect a settlement of the matter complained of
and shall report the results of the inquiry and endeavours to the Board.
Inquiry by the Board
108. If a labour relations officer is unable to effect a settlement of the matter complained of; or if
the Board in its discretion dispenses with an inquiry by a labour relations officer, the Board may
inquire into the complaint.

Burden of proof

109. In an inquiry under section 108, the onus is on the employer to prove that the employer did
not take reprisals on a prohibited ground.

Determination by the Board
110. If the Board, after inquiring into the complaint, is satisfied that the employer has taken
reprisals on a prohibited ground, the Board shall determine what, if anything, the employer shall
do or refrain from doing about the reprisals.
Same
(2) A determination under subsection (1) may include, but is not limited to, one or more of,
(a) an order directing the employer to cease doing the Act or acts complained of;
(b) an order directing the employer to rectify the Act or acts complained of; or
(c) an order directing the employer to reinstate in employment or hire the employee, with or
without compensation, or to compensate instead of hiring or reinstatement for loss of earn-
ings or other employment benefits in an amount assessed by the Board against the employer.
237. Subsection 50(1) provides:

No employer or person acting on behalf of an employer shall,
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(a) dismiss or threaten to dismiss a worker;

(b) discipline or suspend or threaten to discipline or suspend a worker;
(c) impose any penalty upon a worker; or

(d) intimidate or coerce a worker,

because the worker has acted in compliance with this Act or the regulations or an order made there-
under, has sought the enforcement of this Act or the regulations or has given evidence in a proceed-
ing in respect of the enforcement of this Act or the regulations or in an inquest under the Coroners

Act.
Arbitration

(2) Where a worker complains that an employer or person acting on behalf of an employer has
contravened subsection (1), the worker may either have the matter dealt with by final and bind-
ing settlement by arbitration under a collective agreement, if any, or file a complaint with the
Board in which case any rules governing the practice and procedure of the Board apply with all
necessary modifications to the complaint.

Inquiry by Board
(3) The Board may inquire into any complaint filed under subsection (2) and section 96 of the
Labour Relations Act, 1995, except subsection (5), applies with all necessary modifications as if
such section, except subsection (5), is enacted in and forms part of this Act.

Same

(4) On an inquiry by the Board into a complaint filed under subsection (2), sections 110, 111,
114 and 116 of the Labour Relations Act, 1995 apply with all necessary modifications.

Onus of proof

(5) On an inquiry by the Board into a complaint filed under subsection (2), the burden of proof
that an employer or person acting on behalf of an employer did not act contrary to subsection (1)
lies upon the employer or the person acting on behalf of the employer.

Jurisdiction when complaint by Crown employee

(6) The Board shall exercise jurisdiction under this section on a complaint by a Crown employee
that the Crown has contravened subsection (1).

Board may substitute penalty

(7) Where on an inquiry by the Board into a complaint filed under subsection (2), the Board
determines that a worker has been discharged or otherwise disciplined by an employer for cause
and the contract of employment or the collective agreement, as the case may be, does not contain
a specific penalty for the infraction, the Board may substitute such other penalty for the
discharge or discipline as to the Board seems just and reasonable in all the circumstances.
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dismissal or workplace reprisals against a whistleblowing employee. In both statutes
the burden of proof is on the employer to establish that it did not take repraisals on
the prohibited ground. Health care workers who whistleblow for the protection of the
public’s health require protection equal to that afforded by the Environmental
Protection Act and the Occupational Health and Safety Act.

The Commission therefore recommends that an employer who breaches the whistle-
blower protection is liable to a fine of up to $50,000.00 where the offender is a natu-
ral person and $250,000.00 where the offender is not a natural person, and that
remedial machinery be enacted to restore a whistleblower to the position he or she
held before the unlawful reprisal.238

Conclusion

Any health care worker should be free to alert public health authorities to a situation
that involves the risk of spreading an infectious disease, or a failure to comply with the
Health Protection and Promotion Act. Public health officials do not have the resources
to be present in every health care facility at every moment. While one would expect
that a facility administrator, infection control specialist, or practitioner would report
to public health officials situations or cases that might risk the public’s health, the cost
of nonreporting or inaction is too high. In the event of such a failure to report, regard-
less of its cause, it is not enough to hope that public health officials will stumble across

239¢clearly demonstrate the impor-

the problem eventually. SARS and other diseases
tance of timely reporting of a risk to public health. Health care workers can be the
eyes and ears of public health and the front line protectors of the public’s health. They
must be free to communicat