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CHAPTER 291
HAZARDOUS WASTE MANAGEMENT
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HAZARDOUS WASTE; GENERAL REGULATION 291.97 \Violations and penalties.

Note: 1995 Wis. Act 227 enumbered the provisions of chs. 144, 147, 159 and SUBCHAPTER Il
162, Stats. 1993-94, to be chs. 280-299, Stats. 1995-96. For a table tracing for-
mer section numbers see the Addenda & Errata at the end of Volume 5.
dCrosst«-:‘ference:See also chs. NR 600, 605, 610, 615, 620, 625, and 630, Wis. DEFINITIONS
adm. code.

291.01 Definitions. In this chapter:

SUBCHAPTER | (1) “Closing” has the meaning designated under s. 288)01
(2) “Department” means the department of natural resources.
DECLARATION OF POLICY (3) “Disposal” means the discharge, deposit, injection, dump-

ing, spilling, leaking or placing of any hazardous waste into or on

. . . ! any land or water in a manner which may permit the hazardous
291.001 Declaration of policy.  The legislature finds that \y4ste or any hazardous constituent to be emitted into the air, to be
hazardous wastes, when mismanaged, pose a substantial dajlgeharged into any waters of the state or otherwise to enter the

to the environment and public health and safety. To ensure Babironment. “Disposal” does not include the generation, trans-
hazardous wastes are properly managed within this state, the fagration, storage or treatment of hazardous waste.

islature declares that a state—administered regulatory progra |?4) “Environmental pollution” means the contaminating or

needed W.h'Ch' . . . rendering unclean or imputiee air, land or waters of the state, or
(1) Relies upon private industry or local units of governmengaking the same injurious to public health, harmful for commer-

to provide hazardous waste management services. cial orrecreational use, or deleterious to fish, bird, animal or plant
(2) Requires the transportation, storage, treatment and die.

posal othazardous wastes to be performed only by licensed operays) “Generation” means the act or process of producing haz-

tors. ardous waste but does not include any manufacturing process.
(3) Requires generators of hazardous waste to utilize opera(7) “Hazardous waste” or “waste” means any solid waste

tors licensed to transport, treat, store or dispose of hazardgygntified by the department as hazardous under s. 291.05 (1), (2)

wastes. or (4)
(4) Does not interfere with, control or regulate the manufac- (8) “Hazardouswaste facility” means a site or structure for the
turing processes which generate hazardous wastes. treatment, storage or disposal of hazardous waste and includes all

(5) Ensures the maintenance of adequate records on, andahthe contiguous property under common ownership or control
reporting of, the disposition of all hazardous wastes either genauirrounding the site or structure.
ated in or entering this state. (9) “Hazardous waste management” means the systematic
(6) Encourages to the extent feasible, the reuse, recyclingsource reduction, collection, source separation, storage, trans-
reduction of hazardous wastes. portation, exchange, processing, treatment, recovery and disposal
(7) Providesadequate care and protection of disposal faciliti@f hazardous wastes.
after the facilities cease to accept hazardous wastes. (10) “Long-term care” has the meaning designated under s.
(8) Provides members of the public and units of local goverd89.01 (21).
ment an opportunity to review and comment upon the construc-(11) “Manifest” means a form used for identifying the quan-
tion, operation and long—term care of hazardous waste mandi-composition and the origin, routing and destination of hazard-

ment facilities. ous waste during its transport.
(9) Meets the minimum requirements of the resource con- (12) “Municipality” means any city, town, village, county,
servation and recovery act. county utility district, town sanitary district, public inland lake
History: 1995 a. 227 s. 647. protection and rehabilitation district or metropolitan sewage dis-

Theright to a decent burial: Hazardous waste and its regulation in Wisconsin. Haict.

rington, 66 MLR 223 (1983). 14) “p ” individual t
Changes ithe ownership of hazardous waste disposal sites: Original and succes—( ) €rson’ means an indiviaual, owner, operator, corpora-

sor liability. Kelly. 67 MLR 691. (1984). tion, limited liability company, partnership, association, munici-
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pality, interstate agency, state agency or federal agency, depasticlusions on which its determinations are based and shall

ment or instrumentality. include orretain the additional solid waste on the list of hazardous
(16) “Solid waste” has the meaning given under s. 289.0¥astes by rule.

(33). (3) (&) The department shall promulgate rules under subs. (1)
(17) “Resource conservation and recovery act” means thaed (2) which establish not less than 2 nor more than 4 classes of

federal resource conservation and recovery act, 42 USC 690hagardous waste and shall assign wastes to a partitadar The

6991i, as amended on November 8, 1984. classes shall be based upon the relative degrees of hazard posed
(18) “Storage” means the containment of hazardous waste Rt the waste. Standards established under this chapter for hazard-

a temporary period in a manner that does not constitute dispo8H# Waste facilities or for equipment which transports hazardous

(19) “Termination” has the meaning designated under waste shall recognize and differentiate between the classes of
289.01 (40). waste which the facility or equipment is intended to transport,

(20) “Transport” means the movement of hazardous Wasttergat’ store or dispose.

by air, rail, highway, water or other means, except for the move- (b) In determining the relative degrees of hazard of classes of
ment of hazardous waste within the site at which the hazardd(gstesunder par. (a), the department shall consider the following:
waste is generated or within a facility that is licensed under this 1. The amounts of wastes and the concentrations of the harm-
subchapter. ful or potentially harmful components of the wastes;

(21) “Treatment” means any method, technique or process, 2. The likelihood of exposure to humans or the environment
including neutralization, which follows generation and which isf the harmful or potentially harmful components of the wastes
designed to change the physical, chemical or biological charadiased upon the mobility and stability of harmful components, and
or composition of any hazardous waste so as to neutralize the iag-biological or chemical conversion of the components to other
ardous waste or so as to render the waste nonhazardous, saféraionful chemicals; and

transport, amenable for recovery,emable for storage or reduced 3 The harm to humans or the environment resulting from the
in volume. “Treatment” includes incineration. exposure identified under subd. 2. from the harmful components.

(22) “Treatment facility” means a facility at which hazardous (4) The department shall promulgate by rule a list of hazard-

waste is subjecteq to treatment an.d may include a_facility Wh%r constituents which shall include, but need not be limited to,
hazardous waste is generated. This term does not include a azardous constituents specified in 40 CFR 261, appendix
I

water treatment facility whose discharges are regulated undengfyy “he gepartment may not list a hazardous constituent which
283 unless the facility is required to be permitted as a hazard%J

waste treatment facility under the resource conservation ot specified in 40 CFR 261, appendix VIII unless it determines
recovery act ty %gt the listing of the constituent is necessary to protect public

g ., I health,safety or welfare. The department shall issue specific find-
H(2t3) _ \i\ga;gtev;/ger eans al sewage. ings and conclusions on which such a determination to list a haz-
Story- 1955 @, 227 SS. 643, SHe. _ ____ardous constituent is based.
The deterioration of useful materials into waste is a process that results in the gen- .
eramodr;1 o(fj Wa;]stle Lénder s 144.61 (4) [nchw _?._291.0111 (4)];;25 glar(% at) \f\/thh w;;te is(5) (a) The department shall promulgate rules regarding haz-
storedand a hole dug to bury waste are facilities under s. 144. m) [now s. ; f _
(5m)]. State v. Edward Kraémer & Sons. Inc. 170 Wis. 2d 646, 489 N.W.2d 708 ( .HQUS_ waste transportation that establish standards for the fol
App. 1992). owing:
The language of s. 144.61 (5m) [now s. 291.01 (5m)] suggests that the coverage i i
of s. 144.62 [now ss. 291.05 to 291.11, 291.91 and 291.93] is restricted to facilities 1 Record keepm(‘ﬁ. concer_nlng hazardous waste transported,
intended to be used for disposal, treatment, or storage of waste. Acme Printingdhd itS source and delivery points.

Co. v. Menard, Inc. 870 F. Supp. 1477 (1994). 2. Labeling procedures.
3. Use of a manifest system
SUBCHAPTER Il 4. Containers used to transport waste.
5. Equipment operator qualifications.
ADMINISTRATION (b) In developing requirements for licenses to transport haz-

ardous waste under par. (a), the department shall maintain consis-
tency with rules promulgated by the department of transportation.

291.05 Required rules. (1) The department shall promul- ; ; —
gate by rule criteria identical to those promulgated by the U'n%e(r?t)s Ict]r? department shall adopt rules which prescribe require

environmentaprotection agency under s. 6921 (a) of the resource . .

conservation and recovery act for identifying the characteristics(®) The establishment and maintenance of records.

of hazardous waste. The rules shall require that any person genefb) The making of reports, including the manifest to be used
ating or transporting, or owning or operating a facility for treatturing the transport of hazardous waste.

ment, storage or disposal of, any hazardous waste or any subx) Sampling and analysis.

stance which meets the criteria shall notify the department of thaliy) |nsta|lation, calibration, use and maintenance of monitor-
fact within 90 days after the promulgation of the rule. ing equipment ! '

ar(j(gejs(eza;—tges department shall promulgate by rule a list of haz- (e) The design, construction, operation, closing and long-term
) . ) care of hazardous waste facilities.
(b) Except as provided under par. (c), the list of hazardous . .
wastes shall be identical to the list promulgated by the U.S. envi-() Corrective action under s. 291.37.
ronmentalprotection agency under s. 6921 (b) of the resource con-(7) (a) The department shall promulgate by rule a graduated
servation and recovery act. sche(rj]ule 0(1; r?as?]nabled license, plan app_r_oval andd review fees to
(c) The department may include or retain on the list of hazaRf_charged for hazardous waste activities under ss. 291.23,
ous wastes any additional solid waste not included on the list ;%—1-25' 291.29, 291.31 and 291.87.
mulgated by the U.S. environmental protection agency if the (b) Hazardous waste activities under ss. 291.23, 291.25,
department determines that the additional solid waste has cha?&%.29, 291.31 and 291.87 consist of reviewing feasibility
teristics which identify it as a hazardous waste based on the criggorts,plans of operation, closure plans and license applications,
ria promulgated under sub. (1) and if the department determimgiing determinations of feasibility, plan of operation approvals,
thatthe inclusion or retention is necessary to protect public healtiperating licenses, interim licenses and variances, inspecting
safety onvelfare. The department shall issue specific findings aednstruction projects, approving closure plans and taking other
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actions in administering this ss. 291.23, 291.25, 291.29, 291.31(c) Each year in which submission of a revised capacity assur-
and 291.87. ance plan is required by the federal environmental protection
(c) The department shall establish hazardous waste review f@ency, at least 75 days before the federal environmental protec-
at a level anticipated to recover the hazardous waste program $i@iff agency deadline for submittal, complete a draft of a revised
review costs of conducting hazardous waste review activities capacity assurance plan and provide the draft to the governor and
History: 1995 a. 227 ss. 657, 658, 659, 663, 664, 667, 677, 686, 992. the legislature under s. 13.172 (2).
Cross Reference:See also ch. NR 182, Wis. adm. code. (d) Hold a public informational hearing, that is not a contested
291.07 Authorized rules. (1) The department may, by ruIe,case hearing under ch. 227, to solicit comments on the draft of the

prohibit particular methods of treatment or disposal of particu Eﬁ\’ised capacity assurance plan no lttan 45 days after provid-

hazardous wastes, upon a finding that restrictions on treatmenlf]grthe draft undgr par.. ©). o ) )
disposal methods are necessary to protect public health and safef) Each year in which submission of a revised capacity assur-
or the environment. ance plan is required by the federal environmental protection

(2) The department may exempt by rule any person who g@rgencyprowde its proposed version of the revised capacity assur-
erates, transports, treats, stores or disposes of hazardous w lan, no later than 14 days prior to the federal environmental
from any provision under this chapter or from any rule prom rotection agency deadline for submittal, to the governor and the
gated under this chapter if the generation, transportation, tr sg!st'amrfgg‘;‘dfzﬁr119§'117§1(.21)§95 J7 1005 4. 227 <. 697- Stats. 1665
ment, storage or disposal does not present a significant hazarghi§s " a 9e; a4k aeh a ccls. 037 Stats. s
public health and safety or the environment.

(3) The department may promulgate rules which specify &1 15 Confidentiality of records. (1) Recorps. Except

duHr_atior_l ?;;Lcegszss isge%eedsgne‘égrgsg-zzgl-25- as provided under sub. (2), any records or other information fur-
Crooe Reforonce: Sos aso ohs. N 600, 606, 610, 615, 620, 625, and 630, wjiShed to or obtained by the department in the administration of
adm. code. T T T Mhis chapter are public records subject to s. 19.21.

. . (2) CoNFIDENTIAL RECORDS. (a) Application. An owner or
291.09 Department duties. (1) The department, in coop- pperator of dazardous waste facility may seek confidential treat-
eration with the University of Wisconsin-Extension and othehent of any records or other information furnished to or obtained
interested parties, shall develop educational programs and ofiglthe department in the administration of this chapter.
technicalassistance to persons interested in hazardous waste ma%) Standards for granting confidential statuSxcept as pro-

agement. _ _ _ videdunder par. (c), the department shall grant confidential status
(2) If facilities or equipment subject to this chapter are al§gy any records or information received by the department and cer-
subject to regulation by the department under other statutes;@¥q by the owner or operator of the solid waste facility as relating
rules, the department shall integrate its regulatory processegstgroduction or sales figures or to processes or production unique
avoid duplicative or contradictory actions or requirements. g the owner or operator of the solid waste facility or which would
(3) The department shall study whether the list of hazardowshd to adversely affect the competitive position of the owner or
wastes under s. 291.05 (2) should be revised as it relates to ceperator if made public.

mg_r ctzlalicygtzrglcglzfrodégtzé 6. 660- 1666 a. 9 2001 0. 108 (c) Emission data; analyses and summari&se department
Istory: & c2l5S. 606, 568, 595 as a. 1ds. may not grant confidential status for emission data. Nothing in

291.11 Department powers. (1) The department may hold this subsection prevents the department from using records and

hearings relating tany aspect of the administration of this chapt&ther irllfo_rmationhin compililng or dqulishfin% analyses or sur_r;mﬁ-
and, in connection with those hearings, compel the attendanc&®?, €lating to the general condition of the environment if the
witnesses and the production of evidence. analyses or sumaries do not identify a specific owner or operator

(2) The department may waive compliance with any requir% the analyses or summaries do not reveal records or other infor-
ment under this chapter or shorten the time periods under t %tlon granted cqnfldgntlal status. .

chapter tdhe extent necessary to prevent an emergency conditio?(d) Use of confidential recordsExcept as provided under par.
threatening public health, safety or welfare or the environmentC) @nd this paragraph the department or the department of justice

(3) The department may secure necessary scientific, techhieY. Use records and other information granted confidential status
cal, administrative and operational services, including Iaborat}r‘Jg:gjder this subsection only in the administration and enforcement

e : this chapter. The department or the department of justice may
faC|I|t|es,hb)acontract or other\gls.e. | d release for general distribution records and other information

(4) The department may advise, consult, contract and COOP&Fanted confidential status under this subsection if the owner or
ate with other agencies of the state, local governments, indust

. h ) rator expressly agrees to the release. The department or the
other states, interstate or interlocal agencies, the federal gov Ehartment of justice may release on a limited basis records and
ment and other interested persons or groups. ~ other information granted confidential status under this subsec-

(5) The department may enter into a compact with agenciesiiph if the department or the department of justice is directed to
other states for the purposes of mutual assistance in the mangges this action by a judge or hearing examiner under an order
ment and regulation of hazardous wastes. which protects the confidentiality of the records or other informa-

History: 1995 a. 227 ss. 661, 669, 671, 673, 992. tion. The department or the department of justice may release to
the U.S. environmental protection agency or its authorized repre-
ntative records and other information granted confidential sta-
under this subsection if the department or the department of

291.13 Capacity assurance plan revision and review.
(1) In this section, “capacity assurance plan” means the plan s

mitted under 42 USC 9604 (c) (9) for the management of haza] Stice includes in each release of records or other information a

ous waste generated in this state. . request to the U.S. environmental protection agency or its autho-
(2) The department shall do all of the following: rized representative to protect the confidentiality of the records or
(a) Monitor changes in the generation of hazardous wastepther information. The department or the department of justice
this state and the progress toward meeting the goals in the capagi#ll provide to the department of workforce development or a
assurance plan. county child support agency under s. 59.53 (5) the name and
(b) Notify the governor of any significant problems that occuaddress of an individual, the name and address of the individual’s
or may occur in the ability to manage a type of hazardous wastaployer and financial information related to the individual that
in this state and of the need to change the goals in the capaisityontained in records or other information granted confidential
assurance plan. statusunder this subsection if requested under s. 49.22 (2m) by the
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department of workforce development or a county child support(a) Construct a hazardous waste facility unless the person com-
agency under s. 59.53 (5). plies with ss. 289.23 to 289.30.

History: 1981 c. 374; 1987 a. 384; 1995 a. 227 s. 692; Stats. 1995 s. 291.15; 1997(b) Operate a hazardous waste faClhty W|thout an |nter|m or
. 191, . . . . .
a operating license issued under this section.

(3) Licenses issued under this section shall require com-

SUBCHAPTER IV pliance with s. 289.31 and rules promulgated under this chapter.
(4) The department may issue an interim license to a person
HAZARDOUS WASTE; GENERAL REGULATION who operates a hazardous waste facility if the person applies for

a license under this section and complies with conditions and
restrictions prescribed by rule or special order by the department
291.21 Generation. Any person generating solid waste shalpending thelecision on the issuance of an operating license under
determine ithe solid waste is a hazardous waste. Any person géis section. This subsection applies only if the facility was in
erating hazardous waste shall: existence on November 19, 1980, or on a subsequent date which
(1) Be responsible for testing programs needed to determifidhe effective date of the statute or rule requiring the facility to

whether any material generated by them is a hazardous wast&Rin an operating license under this section. An interim license
purposes of this chapter. issuedunder this subsection constitutes an operating license under

(2) Keep records that accurately identify: this section. . . .
(a) The quantities of hazardous waste generated: ~ (5) An existing hazardous waste facility which was never
! licensed under this section, whether or not it was previously

_(b) The hazardous constituents of hazardous wastes which4fgorized to receive hazardous waste under s. 289.31, shall be
significant because of quantity or potential harmfulness to hum@Bated as an unlicensed proposed facility which has not been
health or the environment; and constructed for the purpose of complying with sub. (2) (a), for the

(c) The disposition of hazardous wastes. purpose of obtaining an operating license under this section and
(3) Label any container used for the storage, transport or digr the purpose of administrative procedure and review under ch.
posal of hazardous waste to accurately identify its contents &a7.
associated hazards. (6) A treatment facility which is required to be permitted as a
(4) Use appropriate containers for hazardous waste. hazardous waste treatment facility under the resource conserva-

(5) Furnish information on the general chemical compositidiPn and recovery act and the discharges of which are regulated
of hazardous waste to persons transporting, treating, storing!Bgler ch. 283 shall comply with construction and operating stan-
disposing of hazardous wastes, and on any precautions rec8afds promulgated by rule by the department. The department
mended to ensure safe handling of hazardous waste. Sha” promulgate rules under this S.Ubsectlon which are substan-

(6) Comply with rules relating to use of a manifest system_tlally equivalent to and not more stringent than the standards pro-

. . . mulgated under the resource conservation and recovery act.
(7) Submit all reports required under this chapter and rules . .
: (7) Notwithstanding subs. (2) (a), (3) and (5), the owner or

promulgated under this chapter. ° i

8) Comply with rules relating to notification under s. 291 Ogrperator of a hazardous waste facility who holds a permit for the

1 ( )2 dpz g - #91-U%eatment, storage or disposal of hazardous waste issued before

(1), (2) and (4). January 31, 1986, by the U.S. environmental protection agency

(9) Arrange that all wastes generated by them are transporigder 42 USC 6925 (c) and who is in compliance with the permit

treated, stored or disposed of at facilities holding a license issyg8l obtain an operating license under sub. (2) (b) for the federally
under this chapter or issued under the resource conservation ggiéhitted activities by doing all of the following:

recovery act. (@) Submitting to the department, on a form provided by the
Sttone 97T C. 377, 1981 ¢. 374 5. 96, 150; 1987 2. 384, 1995 a. 227 s Gfdpartment, an application showing that the facility meets the

Corporate officers responsible for the overall operation of a facility are personaffandards established under ss. 289.21 to 289.31 and this chapter

liable for violations. State v. Rollfink, 162 Wis. 2d 121, 469 N.W.2d 398 (1991).and rules promulgated under those sections and this chapter.

The deterioration of useful materials into waste is a process that results in the gen : ; i
eration of waste under s. 144.61 (4) [now s. 291.01 (4)]; the yard at which waste is(b) Complying with any condition that the department pre-

storedand a hole dug to bury waste are facilities under s. 144.61 (5m) [now s. 291S@ribes as necessary to meet any standard or requirement estab-
(5m)]. State v. Edward Kraemer & Sons. Inc. 170 Wis. 2d 646, 489 N.W.2d 708 (fished under ss. 289.21 to 289.31 and this chapter.

App. 1992). ) .

PP ) (_c) Paying any fee required under ss. 291.05 (7) and 291.33.
291.23 Licenses; transportation. (1) No person may History: 1995a.227 ss. 680, 682, 992.
transport hazardous waste without a license issued under this $86->7  Environmental impact statement (1) An envi-

tion. . . . . . ronmental impact statement is required under s.(2)Ifor a new
_(2) Licenses issued under this section shall require comuzardous waste disposal facility if one or both of the following
pliance with rules of the department promulgated under s. 291%\ditions exist:

(®) (@). ) ) . ) ) (a) The total area committed to solid and hazardous waste dis-
(3) Licenses issued qnder this section may b_e denied, SH8sal exceeds 80 acres.
pended or revoked for grievous and continuous failure to comply(b) The total volume of solid and hazardous waste intended for

with the rules adopted under 291.05 (5) (a) ; - e -
History: 1995 a. 227 5. 676, 678: 1997 a. 35. 3;%256“ under the plan of operation exceeds one million cubic

291.25 Licenses; treatment, storage or disposal. (2) This section does not apply to hazardous waste disposal

(1) The storage of hazardous waste at the generation site byf@dities granted an interim license under s. 291.25 (4) or a vari-

generator ofhat waste for a period of less than 90 days is not siice under s. 291.31 or a facility subject to s. 291.29.

ject to this section. The storage of hazardous waste for a peg suirgg:slsgizlgi.23774; 1983 a. 410 s. 2202 (38); 1987 a. 384; 1995 a. 227 s. 689;

of less than 10 days is exempt from this section if the storage is'In™ I

connection with the transporting or movement of the hazardops1 29 Closure and long—term care plan for unli-

waste. Notwithstanding the exemptions granted under this sgbnsed facilities. Any person required to be licensed or eligible

section, no person may store or cause the storage of hazarg@wbtain a license under s. 291.25 who does not obtain a license

waste in a manner which causes environmental pollution.  ynder that section shall submit to the department a closure plan
(2) No person may: and, if the facility is a disposal facility, a long—term care plan for
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the facility which complies with the requirements promulgated fachieving compliance and a period for the owner or operator to

the department by rule under s. 291.05 (6) (e) and shall comestablistproof of financial responsibility for the cost of corrective

with the plan as approved by the department. There is no statutmtion.

right to a hearing before the department concerning a plan subtb) If an owner or operator who is required under par. (a) to take

mitted under this section but the department may grant a heaigagrective action on property that is beyond a facility shows that

on a plan. despite making a good faith effort the owner or operator was
History: 1995 a. 227 s. 683. , unable to obtain permission from the owner or occupant to enter
Cross Reference: See also ch. NR 720, Wis. adm. code. that property, the owner or operator need not comply with the

. . equirement with respect to that property.
201,31 Variance. If the department determines that thé History: 1987 a. 384; 1993 a. 16; 1995 a. 227 s. 696; Stats. 1995 s. 291.37.

application for or compliance with any license required under Scyoss Reference:See also ch. NR 720, Wis. adm. code.
291.23 or 291.25 would cause undue or unreasonable hardship to
any person, the department may issue a variance from the require-

ments of s. 291.23, 291.25, 291.29 or 291.87 but the variance may SUBCHAPTER V
not result in undue harm to public health or the environment and
the duration of the variance may not exceed 5 years. The depart- ENFORCEMENT; PENALTIES

ment may renew or extend a variance only after opportunity for

a public hearing. .
Eistory: 1995 a_gzﬂ s 684, 291.85 Imminent danger. (1) NoTicE REQUIRED. If the

department receives evidence that the past or present handling,
291.33 Tonnage fees. A personwho operates a licensed haAforage, treatment, transportation or disposal of any hazardous

ardous waste disposal facility shall pay the fees imposed and $fj@Steé may present an imminent and substantial danger to health
cified under s. 289.62. r the environment, the department shall do all of the following:
History: 1995 a. 227 s. 687. (@) Provide immediate notice of the danger to each affected
o _ municipality.
291.35 Rules on metallic mining wastes.  The require-  (h) Promptly post notice of the danger at the site at which the
ments of this chapter shall be subject to s. 289.05 (2). danger exists, or order a person responsible for the danger to post
History: 1995 a. 227 s. 648. such notice.

i ; ; - (2) OTHER ACTIONS. In addition to the action under sub. (1),
291.37 Corrective action. (1) DeriNITIONS. In this section: the department may do one or more of the following:

(&) “Corrective action” means any method for protecting ( . :
: a) Issue any special order necessary to protect public health
human health or the environment from a release. or the environment.

(b) “Release” means any spill, leak, pumping, pouring, emis- . :
sion, emptying, discharge, injection. escape, leaching, dumpm (b) Take any other action necessary to protect public health or

or disposal of a hazardous waste or hazardous constituent & environment.
“Solid ¢ t unit” it d ; (c) Request the department of justice to commence legal pro-
(c) “Solid waste management unit” means any unit designgds jin s to restrain or enjoin any person from handling, storage,

or used for the storage, treatment or disposal of solid waste or hgesient transportation or disposal which presents or may pres-
ardous waste or both, which is located in a hazardous waste fagll- - imminent and substantial danger to health or the environ-
ity required to have a license under s. 291.25 or a permit undel g, oake any other action as may be necessary to protect public
USC 6925 or required to comply with s. 291.29. “Solid Was[ﬁealth and the environment
management unit” includes but is not limited to a container, tankygory: 1977 ¢. 377; 1987 a. 384; 1995 a. 227 s. 693; Stats. 1995 5. 291.85
surface impoundment, disposal facility, incinerator, wastepile, ' ' ’ ' T
landfill, underground injection well, land treatment unit or wast@91.87 License actions; hearing; public comment.
water treatment facility. (1) If the department proposes to deny, suspend or revoke a
(d) “Surface impoundment” means all or any part of a hazafiensefor the reasons stated under sub. (1m) (b) to (f), the depart-
ous waste facility that is a natural topographic depressiongnt shall comply with the procedures specified under this sec-
constructed excavation or diked area, that is formed primarily tégin.
earthermaterials and that holds or is designed to hold liquid waste (1m) A license issued under s. 291.25 may be denied, sus-
or waste containing liquids that are readily separable from thended or revoked if the applicant or licensee does any fiflthe
solid waste portion of the waste. “Surface impoundmeniBwing:

includes a pond, lagoon or holding, storage, settling or aerationa) Fails to pay any fee required under ss. 291.05 (7) and
pit, but does not include an underground injection well or a toppg1 .33,

graphic depression containing surface water, such as a drainag&)) Fails to comply with this chapter or any rule promulgated

ditch containing runoff from a parking lot or a storm water reter&-rnoder this chapter.

gﬁg \tl)vaagpé unless the surface water is contaminated by a haza (c) Fails to comply with the approved plan of operation under
' a%' 289.30.

(2) CoRRECTIVEACTION. (@) If the department determines th E ) Fails to disclose fully all relevant facts in a feasibility

g release from a solid waste management unit has occurred rt, plan of operation or license application or in a review of a
epartment may, except as provided under par. (b), require ibili t ol f ti i

owner or operator of the facility containing the solid waste man- SIDI 'tY report, pian of operation orficense.

agementnit to take corrective action, including corrective action (€) Misrepresents any relevant fact at any time.

beyond the facility, if necessary. The department may require ar(f) Operates the facility in a way that endangers human health
owner oroperator to take corrective action regardless of when tAethe environment to the extent that denial, suspension or revoca-
hazardous waste or hazardous constituent released was plac#@nrof the license is the only way to provide an acceptable level
the solid waste management unit. The department may req@frotection.

correctiveaction by means of a special order under this paragraph(2) If the department determines that a person licensed under
or as a condition of licensing or plan approval under s. 291.25s01291.25 failed to comply with the rules promulgated under this
291.29. An order or condition under this paragraph shall statbapter or failed to comply with the approved plan of operation
with reasonable specificity, the nature of the corrective actiomder s. 289.30, the department shall give written notice to the
required, shall include a description of the property on which tpherson. The notice shall state that the department proposes to
corrective action is to be taken and shall specify a period fdeny, suspend or revoke the license and shall inform the person
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that a hearing may be requested within 45 days after the notictigetermine compliance with this chapter and rules promulgated
issued. and licenses issued under this chapter.

(3) If the licensee requests a hearing within 45 days after (2) Upon the request of any officer, employee or authorized
receiving the notice under sub. (2), the department shall schedejeresentative dhe department and with notice provided no later
a hearing and give notice of the hearing by publishing a clasthanupon the dfcer’s, employee’s or authorized representative’s
notice, under ch. 985, at least 45 days prior to the date schedualeiVal, any person who generates, stores, treats, transports or dis-
for the hearing. If the licensee requests a contested case hegosgs of hazardous wastes shall permit the officer, employee or
and if the conditions specified under s. 227.42 (1) (a) to (d) are saithorizedrepresentative access to vehicles, premises and records
isfied, the department shall conduct the hearing as a contestsdting to hazardous wastes at reasonable times. An officer,
case; otherwise, the department shall conduct the hearing agmployee or authorized representativéhefdepartment may take
informational hearing. There is no statutory right to any hearisggmples ofiny hazardous waste. Thdicdér, employee or autho-
concerninghe denial, suspension or revocation of a license for thiged representative shall commence and complete inspections
reasons stated under sub. (1m) (b) to (f) except as provided unwigi reasonable promptness. If samples are taken, the officer,
this subsection. employee omuthorized representative shall give a receipt for each
(4) After the conclusion of any hearing under sub. (3), tteample to the person in charge of the facility and, upon request,
departmenshall issue a public notice containing a copthefpro- half of the sample taken. The department shall furnish promptly
posed decision and a statement describing the opportunity dgopy of the results of any analysis of any sample which is taken
public comment during the 45—day period after the notice is giveand a copy of the inspection report to the person in charge of the
(5) If the licensee does not request a hearing within 45 dagsility.
after receiving the notioender sub. (2), the department shall issue History: 1977 c. 377; 1981 c. 374; 1987 a. 27, 384; 1995 a. 227 ss. 670, 690, 691.
a public notice containing a copy of the proposed decision and a .
statement describing the opportunity for public comment duri®§1.93 Orders. The department may issue orders feattiate
the 45—day period after the notice is given. the purposes of. thls qhapter ganq anorce thqse orders by all
(6) The department shall give the notice required under suBBProPriate administrative and judicial proceedings.
(4) and (5) by all of the following means: Ristory: 1895 a. 227 s. 672.

: @ Publishing a plass 1 notice, under ch. 385, ina NEWSPAPEY 95  Enforcement (1) DePARTMENT AcTION. If the

likely to give notlge in the area wher_e the facility is 'OC?‘tEd- department determines that any person is in violation of any
(b) Broadcasting a notice by radio announcement in the afggirement of this chapter or any rule promulgated or special

where the facility is located. ~ order, plan approval or term or condition of a license or variance
(c) Providing written notice to each affected municipality. jssued under this chapter, the department may do one or more of
(7) At the conclusion of the 45—day period after the depatte following:

ment gives notice under sub. (4) or (5), the department shall issuga) Give written notice to the violator of his or her failure to

its final decision denying, suspending or revoking the licens&smply with the requirement.

There is no statutory right to a hearing concerning the final deC|-(b) Issue a special order requiring compliance within a speci-
sion issued under this subsection. ied time period
History: 1983 a. 298; 1985 a. 182 s. 57; 1987 a. 384; 1995 a. 227 ss. 681, &% P ’

Stats. 1995 s. 291.87. (c) Refer the matter to the department of justice for enforce-
. o ~ment under s. 299.95.
291.89  Review of alleged violations. . Any 6 or more Citi- (2) DEPARTMENTOF JUSTICEACTION; DISPOSITION. The depart-

zens or any municipality may petition for review of an allegeghant of justice may initiate the legal action requested by the
violation of this chapter or any rule promulgated or special ordgnartment under sub. (1) (c) after receipt of the written request.
plan approval, license or any term or condition of a license 'Ssqﬁ‘gny action commenced by it under this subsection, the depart-
under this chapter in the following manner: ___ment of justice shall, prior to stipulation, consent order, judgment
(1) They shall submit to the department a petition identifyingr other final disposition of the case, consult with the department
the alleged violator and setting forth in detail the reasons @ the purpose of determining the department's views on final
believing a violation occurred. The petition shall state the nam@position. The department of justice may not enter into a final
and address of a person within the state authorized to receive ggposition different than that previously discussed without first
vice ofanswer and other papers in behalf of the petitioners and thgyrming the department.
name and address of a person autthorized to appear at a hearlngdg) ASSISTANCEOF DISTRICTATTORNEY. In any criminal action

behalf of the peitioners. _ _ commenced under s. 291.97, the department of justice may
(2) Upon receipt of a petition under this section, the depafkquest the assistance of the district attorney of any county in

ment may: which the violation occurred, and the district attorney shall pro-
(a) Conduct a hearing in the matter within 60 days of receigtie the requested assistance.

of the petition. A hearing under this paragraph shall be a contes_teg4) VENUE. Any action on a violation shall be commenced in

case under ch. 227. Within 60 days after the close of the hearifg, circuit court for the county in which the violation occurred.

the department shall either: If all parties stipulate and the circuit court for Dane County agrees,
1. Serve written notice specifying the law or rule alleged the proceedings may be transferred to the circuit court for Dane

be violated, containing findings of fact, conclusions of law and @bunty.

order, which shall be subject to review under ch. 227; or History: 1977 c. 377; 1981 c. 374; 1987 a. 384; 1995 a. 227 s. 695; Stats. 1995

2. Dismiss the petition. S. 291.95.
L. . P Enforcement oth. 144 [now chs. 281 to 299] is not contingent on the issuance of
(b) Initiate action under s. 291.95. a compliance order. State v. Edward Kraemer & Sons, Inc. 170 Wis. 2d 646, 489

(3) If the department determines that a petition has been filéd-2d 708 (Ct. App. 1992).
maliciously or inbad faith it shall issue a finding to that effect and

the person complained against is entitled to recover expenseg®h.97 Violations and penalties. (1) CiviL PENALTIES.
the hearing in a civil action. Any person who violates any provision of this chapter or any rule
History: 1981 c. 374; 1995 a. 227 s. 694; Stats. 1995 s. 291.89. promulgated or special order, plan approval or term or condition

of a license or variance issued under this chapter shall forfeit not
291.91 |Inspections and right of entry. (1) The depart- less han $100 nor more than $25,000 for each violation. Each day
ment may inspect hazardous waste facility construction projeofsa continuing violation is a separate offense.
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(2) CRIMINAL PENALTIES. () Any person who willfully does term or condition of a license or variance issued under s. 291.23,
any of the following shall be fined not less than $100 nor mo291.25, 291.29, 291.31 or 291.87.

than $25,000 or imprisoned for not more than one year in the(c) 1. For a 2nd or subsequent violation under par. (a), a person
county jail or both: is guilty of a Class | felony, except that, notwithstanding the maxi-

1. In connection with an application, label, manifest, recorghum fine specified in s. 939.50 (3) (i), the person may be fined not
report, license or other document relating to this chapter, makggre than $50,000.

an untrue statement of a material fact or fails to state a material fact

with the result that the statements made in the document are MSuilty of a Class F felongxcept that, notwithstanding the maxi-

leading. ) i 4
mum fine specified in s. 939.50 (3) (f), the person may be fined
2. Destroys, alters, conceals or fails to submit a reco&ﬂ m(;re t?\gn SIBI150|OOSO 3 . pers ¥ I

ule T

required to benaintained or submitted under this chapter or a ri - S .
promulgated or special order, plan approval or term or conditiop,(d) Each day of a continuing violation constitutes a separate
of a license or variance issued under this chapter. ofrense. S o

(b) Any person who willfully does any of the following is _(€) If @ person commits a violation in connection with an enter-
guilty of a Class H felony, except that, notwithstanding the majrise, as defined under s. 946.82 (2), the maximum penalties spe-

mum fine specified in s. 939.50 (3) (h), the person may be finéified in pars. (a), (b) and (c) shall be doubled.
. History: 1977 c. 377; 1981 c. 374: 1987 a. 384; 1993 a. 16; 1995 a. 227 s. 698;
not more than $100,000: . , Stats. 1995 s. 291.97; 1997 a. 283; 2001 a. 109.
1. Transports any hazardous waste to a facility or site that dog§nkruptcy trustees acting within the scope of their official capacities may not be
not have a license as required under s. 291.25. held personally liable under this section. State v. Better Brite Plating, 168 Wis. 2d
2. Stores, treats, transports or disposes of any hazard®fijs483 N-W.2d 574 (1991).
waste without a license reuni)red under Sp 201.23 or %/91.25 OF{ 0 obtain a conviction under s. 144.74 (2) (b) [now s. 291.97 (2) (b)] the state need

! 7 . & prove that the defendant knew a license was required. State v. Fettig, 172 Wis.
violation of a rule promulgated or special order, plan approval @ 428, 493 N.W.2d 254 (Ct. App. 1992).

2. For a 2nd or subsequent violation under par. (b), a person
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