Colo. Rev. Stat. §25-11, Radiation Control, 2001

TITLE 25 HEALTH : ENVIRONMENTAL CONTROL :

ARTICLE 11 RADIATION CONTROL

PART 1 GENERAL PROVISIONS

25-11-101.  Definitions.

Statute text

As used in this part 1, unless the context otherwise requires:

(1) "Civil penalty" means any monetary penalty levied against a licensee or registrant because of violations of statutes, regulations, licenses, or registration certificates.  "Civil penalty" does not include any criminal penalty levied under section 25-1-114 or 25-11-107 (3).

(1. 5) "Department" means the department of public health and environment.

(2) "Ionizing radiation" means gamma rays and X-rays and alpha particles, beta particles, high-speed electrons, neutrons, protons, and other high-speed nuclear particles.

(2. 5) "Mammographer" means a person who operates a machine source of ionizing radiation, commonly known as an "X-ray machine" in the conduct of a mammography exam.

(2. 7) "Naturally occurring radioactive material" means any nuclide that is radioactive in its natural physical state and is not manufactured.  "Naturally occurring radioactive material" does not include source material, special nuclear material, or by-products of fossil fuel combustion, including but not limited to bottom ash, fly ash, and flue-gas emission by-products.

(3) "Radioactive material" means any material, solid, liquid, or gas, which emits ionizing radiation spontaneously.

(4) "Specific license" means a license issued to a person to use, manufacture, produce, transfer, receive, acquire, own, or possess quantities of or devices or equipment utilizing radioactive materials occurring naturally or produced artificially.

History Source: L. 65: p. 716, § 1.  C.R.S. 1963: § 66-26-1.  L. 79: IP amended and (4) added, p. 1063, § 1, effective July 1; IP amended, p. 1070, § 3, effective January 1, 1980.  L. 83: (1) R&RE and (1.5) added, p. 1084, §§ 1, 2, effective July 1.  L. 93: (2.7) added, p. 487, § 1, effective April 26; (2.5) added, p. 701, § 2, effective July 1.  L. 94: (1.5) amended, p. 2791, § 525, effective July 1.

25-11-102.  Agreements for transfer of functions from federal government to state government. 

Statute text

(1) The governor, on behalf of this state, is authorized, from time to time, to enter into agreements with the federal government providing for the assumption by this state through the department, and the discontinuance by the federal government, of any and all responsibilities within the state of Colorado relating to the protection of persons and property from the hazards of radioactive materials and other sources of ionizing radiation.

(2) The governor, on behalf of this state, is authorized, from time to time, to enter into agreements with the federal government, other states, or interstate agencies whereby the department shall perform, on a cooperative basis with the federal government, other states, or interstate agencies, inspections or other functions relating to control of sources of ionizing radiation.

(3) No such agreement entered into pursuant to the provisions of subsections (1) or (2) of this section shall transfer to, delegate to, or impose upon the department any power, authority, or responsibility that is not fully consistent with the provisions of this article.

History Source: L. 65: p. 716, § 2.  C.R.S. 1963: § 66-26-2.

25-11-103.  Radiation control agency - powers and duties. 

Statute text

(1) The department is designated as the radiation control agency of this state.

(2) Pursuant to rules and regulations adopted as provided in section 25-11-104, the department shall issue licenses pertaining to radioactive materials, prescribe and collect fees for such licenses, and require registration of other sources of ionizing radiation.  No other agency or branch of this state shall have such power or authority.

(3) The department shall develop and conduct programs for evaluation and control of hazards associated with the use of any and all radioactive materials and other sources of ionizing radiation, including criteria for disposal of radioactive wastes and materials to be considered in approving facilities and sites pursuant to part 2 of this article.

(4) The department may institute training programs for the purpose of qualifying personnel to carry out the provisions of this part 1 and may make said personnel available for participation in any program of the federal government, other states, or interstate agencies in furtherance of the purposes of this part 1.

(5) In the event of an emergency relating to any source of ionizing radiation which endangers the public peace, health, or safety, the department shall have the authority to issue such orders for the protection of the public health and safety as may be appropriate, including orders to lay an embargo upon or impound radioactive materials and other sources of ionizing radiation in the possession of any person who is not equipped to observe or who fails to observe the provisions of this part 1 or any rules or regulations promulgated under this part 1.

(6) The department or its duly authorized representatives shall have the power to enter at all reasonable times, in accordance with applicable state or federal regulations, into the areas in which sources of ionizing radiation are reasonably believed to be located for the purpose of determining whether or not the owner, occupant, or licensee is in compliance with or in violation of the provisions of this part 1 and the rules and regulations promulgated under this part 1, and the owner, occupant, or person in charge of such property shall permit such entry and inspection.

(7) (a) In order to provide for the concentration, storage, or permanent disposal of radioactive materials consistent with adequate protection of the public health and safety, the state, through the department, may acquire by gift, transfer from another state department or agency, or other transfer any and all lands, buildings, and grounds suitable for such purposes.  Any such acquisition shall be subject to the provisions of paragraph (h) of this subsection (7).

(b) The state, through the department, may, by lease or license with private persons or corporations, provide for the operation of sites or facilities, for the purposes stated in paragraph (a) of this subsection (7), in, under, and upon lands and grounds acquired under said paragraph (a) in accordance with rules and regulations established by the department; but no lease or license shall be authorized except with the prior approval of the state engineer.  The department may permit the conduct thereon of other related activities involving radioactive materials not contrary to the public interest, health, and safety.  Each such lease or license shall cover only one site or facility and shall provide for a term up to ninety-nine years, which shall be renewable.  Each such lease or license shall provide for the payment to the state of a fee based upon the quantity of radioactive material stored in the lands covered thereby.  Such fee shall be established at such rate that interest on the sum of all fees reasonably anticipated as payable under any lease or license shall provide an annual amount equal to the anticipated reasonable costs to the state of such maintenance, monitoring, and other supervision of the lands and facilities covered by such lease or license, following the term thereof, as are required in the interest of the public health and safety.  In arriving at the rate of the fee, the department shall consider the nature of the material to be stored, the storage space available, estimated future receipts, and estimated future expenses of maintenance, monitoring, and supervision.

(c) Said lease shall include a payment in lieu of taxes which shall be paid over to local governmental units in compensation for loss of valuation for assessment.  Said payment shall be adjusted annually to conform with current mill levies, assessment practices, and value of land and improvements.

(d) All fees provided in this section shall be paid quarterly, as accrued, to the department, which shall receipt for the same and shall transmit such payment to the state treasurer and take his receipt therefor.

(e) The department may require, as a condition to the issuance of any lease or license under paragraph (b) of this subsection (7), that the lessee or licensee give reasonable security for the payment of the amount of all fees reasonably anticipated during the full term of such lease or license, and the department may also require, as a condition to the issuance of any lease or license, that the lessee or licensee post a bond or other security under such regulation as the department may prescribe to cover any tortious act committed during the term of the lease or license.

(f) Prior to the issuance of any lease or license under paragraph (b) of this subsection (7), the department, at the expense of the applicant, shall hold a public hearing on the application, in the area of the proposed site or facility, after reasonable public notice.

(g) The operation of any and all sites and appurtenant facilities established for the purposes of paragraph (a) of this subsection (7) shall be under the direct supervision of the department and shall be in accordance with rules and regulations adopted under section 25-11-104.

(h) It is recognized by the general assembly that any site used for the concentration, disposal, or storage of radioactive material and the contents thereof will represent a continuing and perpetual responsibility involving the public health, safety, and general welfare and that ownership of said site and its contents must ultimately be reposed in a solvent government, without regard for the existence of any particular agency, instrumentality, department, division, or officer thereof.  To this end and subject only to the terms of any lease or license issued under paragraph (b) of this subsection (7), all lands, buildings, and grounds acquired by the state under paragraph (a) of this subsection (7) which are used as sites for the concentration, storage, or disposal of radioactive materials shall be owned in fee simple absolute by the state and dedicated in perpetuity to such purposes, and all radioactive material received at such facility, upon permanent storage therein, shall become the property of the state and shall be in all respects administered, controlled, and disposed of, including transfer by sale, lease, loan, or otherwise, by the state, through the department, unless the general assembly shall designate another agency, instrumentality, department, or division of the state so to act.

(8) The state board of health shall prescribe, revise periodically as appropriate, and provide for the collection of fees from any person for radiation control services provided by the department.

History Source: L. 65: p. 717, § 3.  C.R.S. 1963: § 66-26-3.  L. 67: p. 763, § 1.  L. 75: (6) amended, p. 884, § 1, effective July 14.  L. 79: (2) to (6) amended and (8) added, p. 1063, § 2, effective July 1; (4) to (6) amended, p. 1070, § 4, effective January 1, 1980.

25-11-104.  Rules to be adopted - fees - fund created. 

Statute text

(1) (a) The state board of health shall formulate, adopt, and promulgate rules and regulations as provided in subsections (2) and (2.5) of this section which shall cover subject matter relative to radioactive materials, including but not limited to naturally occurring radioactive materials, and other sources of ionizing radiation.  The subject matter of such rules and regulations shall include, but not be limited to: Licenses and registration, records, permissible levels of exposure, notification and reports of accidents, technical qualifications of personnel, technical qualifications of mammographers, handling, transportation and storage, waste disposal, posting and labeling of hazardous sources and areas, surveys, monitoring, and financial assurance warranties.

(b) The state board of health may adopt regulations concerning the disposal of naturally occurring radioactive materials at any time after the promulgation by the federal environmental protection agency or its successor of rules for the disposal of naturally occurring radioactive materials.

(c) Notwithstanding any provision of section 25-11-103 (7) (h), it is not necessary that a governmental entity own any site that is used for the concentration, storage, or disposal of radioactive material that at the time of its acceptance for concentration, storage, or disposal is owned or generated by the United States department of energy, and that is defined as low-level radioactive waste under the federal "Low-level Radioactive Waste Policy Act Amendments of 1986", as amended, so long as the owner of such site complies with regulations promulgated by the board in accordance with this section.  Such regulations shall ensure the long-term protection of the public health and safety and may include, but are not limited to, financial assurance warranties pursuant to this part 1, deed annotations and restrictions, easement provisions, restrictive covenants, and adequate markers to warn of the presence of radioactive materials.

(2) All such regulations shall be modeled after and shall be neither more nor less stringent than those proposed by the conference of radiation control program directors, inc., 4815 West Markham Street, Little Rock, Arkansas 72201, under the title, "Suggested State Regulations for Control of Radiation"; except that, in the event said board concludes on the basis of detailed findings that a substantial deviation from any of said suggested state regulations is warranted and that a substitute regulation or no regulation would effectively permit maximum utilization of sources of ionizing radiation consistent with the health and safety of all persons who might otherwise become exposed to such radiation, the board need not maintain such suggested state regulation or may adopt and promulgate such substitute regulation as the case may be.

(2. 5) Regulations relating to mammographers shall provide that mammographers must obtain education and training through an organization specified by the state board of health or provide proof of experience as established by the board, or both.  At a minimum said regulations shall provide that mammographers must have achieved a passing score on an examination for the limited scope of practice in radiography as administered by the American registry of radiological technologists or a similar institution approved by the state board.  All regulations relating to the qualifications of mammographers shall be modeled after and shall be no less stringent than those adopted by the federal government pursuant to the federal "Mammography Quality Standards Act of 1992".  The mammography quality assurance advisory committee referred to in section 25-11-105.5 shall review and make recommendations to the board regarding qualifications for mammographers.

(3) The rules and regulations adopted pursuant to this part 1 shall never be construed to limit the kind or amount of radiation that may be intentionally applied to a person for diagnostic or therapeutic purposes by or under the direction of a duly licensed practitioner of the healing arts.

(4) Any person who, on the effective date of an agreement under section 25-11-102, possesses a license issued by the federal government shall be deemed to possess an identical license issued pursuant to this part 1 subject to termination upon ninety days' written notice of termination from the department.

(5) In adopting, changing, and revoking said rules and regulations, the board shall comply with the provisions of article 4 of title 24, C.R.S.

(6) (a) The state board of health shall formulate, adopt, and promulgate a fee schedule for radiation control services provided by the department.  Radiation control services for which fees may be established include issuance of categories of specific licenses, to accord with categories established by the nuclear regulatory commission and which shall include but need not be limited to licenses for special nuclear material, source material, by-product material, well logging and surveys and tracer studies, and for human use, and inspections of licensees as authorized by section 25-11-103 (6).  Licenses and fees shall be in accordance with policies and priorities of the nuclear regulatory commission.

(b) The state board of health, in determining the fees, shall provide for sufficient revenues from such fees to reimburse the state for partial costs of the radiation control services as specified in paragraph (a) of this subsection (6).  The fees shall be related to the actual costs incurred in administering such radiation control services.  In so doing, the state board of health shall take into account any special arrangements between the state and the licensee, another state, or a federal agency whereby the cost of the service is otherwise recovered.

(c) All fees collected pursuant to this subsection (6) shall be transmitted to the state treasurer who shall credit the same to the radiation control fund, which fund is hereby created.  Moneys credited to said fund, in amounts determined annually by the general assembly by appropriation, shall be expended for radiation control services as provided in this subsection (6).

(7) The state board of health shall promulgate rules and regulations as necessary to implement the provisions of section 25-11-107 (5).

(8) (a) The state board of health shall adopt rules requiring that all machine sources of ionizing radiation which are used for therapeutic or diagnostic use on humans be annually inspected if owned, leased, under contract, or operated on behalf of a facility licensed or certified by section 25-1.5-103 (1) (a) (I) and (1) (a) (II) or a licensed osteopathic physician, a medical physician, or a chiropractic doctor, and every three years for all other machines used for human treatment or diagnosis and certified by qualified inspectors as safe for the intended uses and in compliance with the specifications of the state board of health and the equipment manufacturer.  Such rules shall include the following:

(I) The establishment of minimum specifications that each type of machine which is a source of ionizing radiation shall meet.  Such specifications shall include compliance with the manufacturer's specifications when such specifications can be determined and any additional specifications of the state board of health which are necessary to determine that the machine is safe for its designed and intended use.

(II) The establishment of minimum standards for the qualification of individuals who are authorized to make inspections and to certify machines that are sources of ionizing radiation.  Other than those individuals performing emergency, compliance, and enforcement inspections or inspection audits for the department, qualified inspectors shall not be employees of the department.  The maximum annual fee that may be charged by the department to an individual seeking approval as a qualified inspector is eighty dollars.  Such fee shall include the issuance of evidence of qualification, if applicable, and all other costs for qualifications.  Such fees shall be credited to the radiation control fund.

(III) The establishment of procedures for the making of inspections for all types of machines that are sources of ionizing radiation.  The procedures shall require that such machines be inspected only by a qualified inspector who shall record on a form provided by the department whether or not a machine being inspected meets the specifications of the manufacturer and the state board of health, and shall indicate the type of machine, the applicable specifications, and the machine specifications.  If a machine meets the required specifications, a qualified inspector shall affix on the machine an official sticker issued by the department.  If the machine fails to meet the required specifications, the qualified inspector shall notify the owner or operator immediately and shall so notify the department within three days.  A machine that fails to meet the required specifications and is determined to be unsafe for human use shall not be used thereafter for human use until subsequent certification, and the qualified inspector shall affix an official noncertification sticker issued by the department indicating such machine is not authorized for human use.  A certification or noncertification sticker shall be affixed on each machine in a location conspicuous to machine operators and persons on whom the machine is used.  A fee of fifty dollars shall be charged for each certification or noncertification sticker issued by the department; except that the state board of health by rule or as otherwise provided by law may reduce the amount of the fee if necessary pursuant to section 24-75-402 (3), C.R.S., to reduce the uncommitted reserves of the fund to which all or any portion of the fee is credited.  After the uncommitted reserves of the fund are sufficiently reduced, the state board of health by rule or as otherwise provided by law may increase the amount of the fee as provided in section 24-75-402 (4), C.R.S. Such fee shall be credited to the radiation control fund.

(a.5) No person shall perform a mammography exam nor shall anyone employ a person to perform a mammography exam unless said person has been approved by the department as meeting the qualifications for mammographers adopted by the state board of health pursuant to subsection (2.5) of this section.  On or before December 31, 1993, the state board of health shall adopt rules requiring that all machine sources of ionizing radiation which are used in the conduct of a mammography exam be operated only by a qualified mammographer, that a list of qualified mammographers operating the machine be posted on or near said machines, and that said machines be inspected at least annually for compliance with the requirements of this subsection (8).  Documentation establishing the qualifications of mammographers shall be available for inspection upon request.

(b) The department may make or contract for the making of audit inspections of machines which are sources of ionizing radiation to assure compliance with applicable specifications.  Such audit inspections shall be made by a qualified inspector under contract to the department or by the qualified department inspector on machines which are currently certified by a qualified inspector.  Audit inspections shall be conducted on only a portion of all certified machines and shall be made on a routine, unannounced basis.  The cost of the audit inspections shall be paid for out of the radiation control fund.

(c) In establishing or revising specifications for each type of machine which is a source of ionizing radiation, the standards for approval of qualified inspectors, and the procedures for making inspections, the department shall consult with manufacturers of ionizing radiation equipment, health care providers and operators who use such equipment in diagnostic and therapeutic treatment of humans, and qualified inspectors and individuals.

(d) The general assembly hereby finds that the setting of minimum specifications for machines which are sources of ionizing radiation and the establishment of minimum standards for qualified inspectors for such machines is a matter of statewide concern.  Therefore, no other state agency, political subdivision, or local government shall establish any other specifications for sources of ionizing radiation or standards for inspectors of such equipment, or impose any fees therefor.

History Source: L. 65: p. 718, § 4.  C.R.S. 1963: § 66-26-4.  L. 79: (2) and (3) amended and (6) added, p. 1064, § 3, effective July 1; (3) amended, p. 1071, § 5, effective January 1, 1980.  L. 83: (6)(c) R&RE, p. 1087, § 1, effective July 1; (7) added, p. 1084, § 3, effective July 1.  L. 88: (6)(c) amended and (8) added, p. 1045, § 1, effective July 1.  L. 93: (1) amended, p. 487, § 2, effective April 26; (1) amended and (2.5) and (8)(a.5) added, p. 701, §§ 3, 4, effective July 1.  L. 94: (1)(b) amended, p. 731, § 1, effective April 19.  L. 97: (1)(a) amended and (1)(c) added, p. 1632, § 1, effective August 15.  L. 98: IP(8)(a) and (8)(a)(III) amended, p. 1337, § 54, effective June 1.  L. 2002: (8)(a)(II) and (8)(a)(III) amended, p. 533, § 1, effective May 24.  L. 2003: IP(8)(a) amended, p. 711, § 43, effective July 1.

25-11-105.  Radiation advisory committee - sunset review. 

Statute text

(1) The governor shall appoint a radiation advisory committee of nine members, no more than four of whom shall represent any one political party and three of whom shall represent industry, three the healing arts, and three the public and private institutions of higher education.  Members of the committee shall serve at the discretion of the governor and shall be reimbursed for necessary and actual expenses incurred in attendance at meetings or for authorized business of the board.  The committee shall furnish to the department such technical advice as may be desirable or required on matters relating to the radiation control program.

(2) Repealed.

History Source: L. 65: p. 719, § 5.  C.R.S. 1963: § 66-26-5.  L. 86: Entire section amended, p. 420, § 43, effective March 26.  L. 89: (2) repealed, p. 1147, § 3, effective April 6.

25-11-105.5. Mammography quality assurance advisory committee - repeal. 

(Repealed)

History Source: L. 93: Entire section added, p. 702, § 5, effective July 1.

25-11-106.  Injunction proceedings. 

Statute text

If, in the judgment of the department, any person has engaged in or is about to engage in any acts or practices which constitute a violation of any provision of this part 1 or of any rule or regulation or order issued under this part 1, the attorney general shall, at the request of the department, make application to the district court for an order enjoining such acts or practices or for an order directing compliance with the provisions of this part 1 and all rules, regulations, and orders issued under this part 1.

History Source: L. 65: p. 719, § 6.  C.R.S. 1963: § 66-26-6.  L. 79: Entire section amended, p. 1065, § , effective July 1; entire section amended, p. 1071, § 6, effective January 1, 1980.

25-11-107.  Prohibited acts - violations - penalties. 

Statute text

(1) No person shall acquire, own, possess, or use any radioactive material occurring naturally or produced artificially without having been granted a license therefor from the department; nor shall he transfer to another or dispose of such material without first having been granted approval of the department therefor.

(2) No person shall knowingly use, manufacture, produce, transport, transfer, receive, send, acquire, own, or possess any source of ionizing radiation unless such person is licensed by or registered with the department.

(2. 5) No person shall knowingly use any machine which is a source of ionizing radiation which is not certified for treatment or diagnosis of human conditions as provided in section 25-11-104 (8).

(3) Any person who violates the provisions of subsection (1), (2), or (2.5) of this section is guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of not less than one hundred dollars nor more than five hundred dollars, or by imprisonment in the county jail for not less than thirty days nor more than ninety days, or by both such fine and imprisonment.

(4) If any person does not pay the fee for radiation control services, the department may request the county attorney or the district attorney to commence a civil action against such person.  If the court finds in such action that such person has not paid the fee for radiation control services, it shall require such person to pay said fee together with a penalty not greater than twice the amount of the fee or one thousand dollars, whichever is greater.

(5) (a) Any person who violates any licensing or registration provision of section 25-11-103 or 25-11-104, or any rule, regulation, or order issued pursuant to either of such sections, or any term, condition, or limitation of any license or registration certificate issued pursuant to either of such sections, except any person in violation of subsection (1) or (2) of this section, shall be subject to the provisions of this subsection (5).

(b) If the department has reason to believe, based upon facts available to it, that a person has committed any of the violations designated in paragraph (a) of this subsection (5), it shall notify such person in writing within a reasonable time specifying:

(I) The date and factual basis of each act or omission with which such person is charged; and

(II) The particular provision of the statute, rule, regulation, order, license, or registration certificate violated.

(c) The notice required by paragraph (b) of this subsection (5) shall be sent by the department, by certified or registered mail, return receipt requested, to the last-known address of the alleged violator.  The alleged violator shall have thirty days following the receipt of the notice to submit a written response containing data, views, and arguments concerning the alleged violation and a reasonable time for abatement.  In addition, the alleged violator may request an informal conference with department personnel to discuss such matters, such conference to be held within the thirty days allowed for a written response.

(d) Within thirty days after the time allowed for a written response and informal conference, the department shall issue an order affirming or dismissing the violation and, if the violation is affirmed, setting a time for abatement.  The time for abatement shall be that which is reasonably necessary to achieve compliance.  Immediate abatement may be ordered to the extent necessary to remove an imminent danger to the public health, safety, or welfare.  The department shall cause the order to be served personally on the alleged violator or his designated agent.

(e) Any person failing to comply with an order issued pursuant to paragraph (d) of this subsection (5) shall be subject to a civil penalty of not more than five thousand dollars for each violation after the date for abatement specified in the order.  Each violation shall be a separate offense.  The amount of the civil penalty shall be based on the alleged violator's history of previous violations, the good faith of the alleged violator in attempting to achieve rapid compliance after notification of the violation, the gravity and willfulness of the violation, the potential deterrent effect of the civil penalty, and such other considerations as may be specified by the department.  The department shall have the power to compromise, mitigate, or remit any such civil penalty.

(f) Upon determining that a person has failed to comply with an order issued pursuant to paragraph (d) of this subsection (5), the department shall notify the person within ten days by certified or registered mail of the proposed amount of any civil penalty.  Such person shall have ten days after receipt of the notification of the proposed penalty within which to request in writing an informal conference in which all relevant information concerning the violation and penalty, including all information which the alleged violator may submit, shall be reviewed by the alleged violator and an authorized representative of the department.

(g) (I) Following said conference, or upon the expiration of time allowed for requesting the conference if no conference is requested, the department shall order the penalty fixed and shall cause the order to be served personally on the alleged violator or his designated agent within forty-five days of the mailing of the notification of the proposed penalty.  The order shall notify the alleged violator of the right to request a hearing within thirty days, such hearing to be held in accordance with section 24-4-105, C.R.S., to determine all or any of the following:

(A) Whether the alleged violation exists or did exist;

(B) Whether the time set for abatement was reasonable; and

(C) Whether the civil penalty is reasonable in light of the statutory criteria upon which it is based.

(II) No person engaged in conducting the hearing or participating in a decision or an initial decision shall be responsible for or subject to the supervision or direction of any department employee engaged in the performance of an investigatory or prosecuting function for the department.  Upon the request for such a hearing, the order shall be stayed pending the results of the hearing and any subsequent judicial review.

(h) At the request of the department, the attorney general may institute a civil action to collect any civil penalty imposed pursuant to this subsection (5).

(i) All civil penalties collected pursuant to this subsection (5) shall be transmitted to the state treasurer, who shall credit the same to the general fund.

(6) Any qualified inspector who incorrectly certifies a machine which is a source of ionizing radiation as meeting the applicable specifications as required in section 25-11-104 (8) shall be subject to disciplinary provisions in accordance with section 24-4-104, C.R.S.

History Source: L. 65: p. 719, § 7.  C.R.S. 1963: § 66-26-7.  L. 67: p. 764, § 2.  L. 79: (4) added, p. 1065, § 5, effective July 1.  L. 83: (5) added, p. 1084, § 4, effective July 1.  L. 88: (2.5) and (6) added and (3) amended, p. 1047, § 2, effective July 1.

25-11-108.  Exemptions. 

Statute text

(1) The provisions of sections 25-11-103 and 25-11-104 shall not apply to the following sources or conditions:

(a) Electrical or other equipment or material that is not intended primarily to produce radiation and that, by nature of design, does not produce radiation at the point of nearest approach at a weekly rate higher than one-tenth the appropriate limit generally accepted by the medical profession for any critical organ exposed.  The production testing or production servicing of such equipment shall not be exempt.

(b) Radiation machines during process of manufacture or in storage or transit.  The production testing or production servicing of such machines shall not be exempt.

(c) Any radioactive material while being transported in conformity with regulations adopted by the atomic energy commission, or any successor thereto, or the surface transportation board and specifically applicable to the transportation of such radioactive materials;

(d) Sound and radio waves and visible infrared and ultraviolet light.

(2) No exemptions under this section are granted for those quantities or types of activities which do not comply with the established rules and regulations promulgated by the atomic energy commission or any successor thereto.

(3) The provisions of section 25-11-107 shall not apply to unmined minerals containing radioactive materials, including such as are involved in mining operations.

(4) Fees for licenses for radioactive materials shall not be required for:

(a) An agency of the state or any political subdivision thereof;

(b) Any person who the department, by rule or regulation, determines is exempt as authorized by law and such exemption is in the public interest;

(c) Any person who is operating within the state under the reciprocal recognition of licenses provisions of the rules and regulations adopted in accord with section 25-11-104.

(5) Any person may file application for exemption under this section for activities including, but not limited to, licensed sources of radiation for educational or noncommercial public displays or scientific collections.

History Source: L. 65: p. 719, § 8.  C.R.S. 1963: § 66-26-8.  L. 79: (3) amended and (4) and (5) added, p. 1066, § 6, effective July 1.  L. 2001: (1)(c) amended, p. 1275, § 38, effective June 5.

25-11-109.  Provisional license. 

Statute text

In the event the department has failed to issue or has denied a request for a license, or an amendment thereto, as authorized by this article, within thirty days of the date of receipt by the department of a completed application made on the appropriate forms designated by the department to a hospital as licensed or certified pursuant to section 25-1.5-103 (1) (a) (I) and (1) (a) (II), a provisional license shall be deemed to have been issued by the department.  In the case of a denial, the department shall provide the applicant in writing with information and substantive reasons in explanation thereof.  The provisional license shall be in effect for a period of ninety days and may be continued for one additional ninety-day period.  Such provisional license shall apply only to licensed or certified hospitals when the purpose is to acquire, possess, and use radioactive material for diagnostic or therapeutic human use.

History Source: L. 79: Entire section added, p. 1066, § 7, effective July 1.  L. 2003: Entire section amended, p. 711, § 44, effective July 1.

25-11-110.  Financial assurance warranties - definitions.  Statute text

(1) As a part of any license, certificate, or authorization issued under this article and pursuant to regulations promulgated by the state board of health, the department may require financial assurance warranties.

(2) As used in this section, unless the context otherwise requires:

(a) "Decommissioning warranty" means a financial assurance arrangement provided by a person licensed, certified, or authorized pursuant to this article that is required to ensure decommissioning and decontamination of a facility and proper disposal of radioactive materials to meet the requirements of this part 1, the regulations promulgated pursuant thereto, or the license.

(b) "Financial assurance warranty" means a decommissioning warranty or a long-term care warranty.

(c) "Indirect costs" means those costs established annually in accordance with federal circular A-87, or any applicable successor document.

(d) "Long-term care warranty" means a financial assurance arrangement provided by a person licensed, certified, or authorized pursuant to this article that is required to cover the costs incurred by the department in conducting surveillance of a disposal site in perpetuity subsequent to the termination of the radioactive materials license for that site.

(3) (a) Financial assurance warranties may be provided by the licensee or by a third party or combination of persons.

(b) Any financial assurance warranty required pursuant to this section shall be in a form prescribed by the state board of health by regulation.

(c) The department may refuse to accept any financial assurance warranty if:

(I) The form, content, or terms of the warranty are other than as prescribed by the state board of health by regulation;

(II) The financial institution providing the financial assurance instrument is an off-shore, nondomestic institution or does not have a registered agent in the state of Colorado;

(III) The value of the financial assurance warranty offered is dependent upon the success, profitability, or continued operation of the licensed business or operation; or

(IV) The department determines that the financial assurance warranty cannot be converted to cash within thirty days after forfeiture.

(4) (a) The department shall determine the amount of financial assurance warranties required, taking into account the nature, extent, and duration of the licensed activities and the magnitude, type, and estimated cost for proper disposal of radioactive materials, decontamination, and decommissioning or long-term care.

(b) The amount of a decommissioning warranty shall be sufficient to enable the department to dispose of radioactive materials and complete decontamination and decommissioning of affected buildings, fixtures, equipment, personal property, and lands if necessary.

(c) The amount of the decommissioning warranty shall be based upon cost estimates of the total costs that would be incurred if an independent contractor were hired to perform the decommissioning, decontamination, and disposal work, and may include reasonable administrative costs, including indirect costs, incurred by the department in conducting or overseeing disposal, decontamination, and decommissioning and to cover the department's reasonable attorney costs that may be incurred in successfully revoking, foreclosing, or realizing the decommissioning warranty as authorized in section 25-11-111 (4).

(d) The amount of a long-term care warranty shall be enough that, with an assumed six percent annual real interest rate, the annual interest earnings will be sufficient to cover the annual costs of site surveillance by the department, including reasonable administrative costs incurred by the department, in perpetuity, subsequent to the termination of the radioactive materials license for that site.

(e) If the state of Colorado is the long-term caretaker for the disposal facility pursuant to section 25-11-103 (7) (h), long-term care moneys shall be transferred, pursuant to section 25-11-113 (3), to the long-term care fund, created in section 25-11-113, prior to license termination and shall be used by the department to perform site surveillance and to cover the department's administrative and reasonable attorney costs.

(f) The department is authorized to transfer a long-term care warranty to the United States department of energy or another federal agency if that agency will be the long-term caretaker for the disposal facility.

(5) The department shall take reasonable measures to assure the continued adequacy of any financial assurance warranty and may annually or for good cause increase or decrease the amount of required financial assurance warranties or require proof of value of existing warranties.  The licensee shall have sixty days after the date of written notification by the department of a required adjustment, to establish a warranty fulfilling all new requirements unless granted an extension by the department.  If the licensee disputes the amount of the required financial assurance warranties, the licensee may request a hearing to be conducted in accordance with section 24-4-105, C.R.S.

(6) (a) Financial assurance warranties shall be maintained in good standing until the department has authorized in writing the discontinuance of such warranties.

(b) (I) If a financial warranty is provided by a corporate surety, the department shall require the surety to be A.M. Best rated "A-V" or better and listed on the United States treasury's federal register of companies holding certificates of authority as acceptable sureties on federal bonds; except that, the corporate surety shall notify the department and the licensee, in writing, as soon as practicable in the event its A.M.Best, or equivalent, rating deteriorates below an "A-V" rating or such corporate surety is removed from the department of the treasury's list of companies holding certificates of authority as acceptable sureties on federal bonds.

(II) The board may promulgate rules and regulations concerning other circumstances that may constitute an impairment of the warranties referenced in this article that would require reasonable notice to the department by the warrantor.

(III) A financial warrantor shall notify the department not less than ninety days prior to any cancellation, termination, or revocation of the warranty, unless the department has authorized in writing the discontinuance of such warranties.

History Source: L. 97: Entire section added, p. 1633, § 2, effective August 15.

25-11-111.  Forfeiture of decommissioning warranties - use of funds. 

Statute text

(1) A decommissioning warranty shall be subject to immediate forfeiture whenever the department determines that any one of the following circumstances exist:

(a) The licensee has violated an emergency, abatement, or cease and desist order or court-ordered injunction or temporary restraining order related to decommissioning, decontamination, or disposal and, if decommissioning, decontamination, or disposal was required in such order, has failed to complete such decommissioning, decontamination, or disposal although reasonable time to have done so has elapsed; or

(b) The licensee is in violation of decommissioning, decontamination, or disposal requirements as specified in the license and the regulations and has failed to cure such violation although the licensee has been given written notice thereof pursuant to section 25-11-107 (5) and has had reasonable time to cure such violation; or

(c) The licensee has failed to provide an acceptable replacement warranty when:

(I) The licensee's financial warrantor no longer has the financial ability to carry out obligations under this article; or

(II) The department has received notice or information that the financial warrantor intends to cancel, terminate, or revoke the warranty; or

(d) The licensee has failed to maintain its financial assurance warranty in good standing as required by section 25-11-110 (6) (a); or

(e) An emergency endangering public health or safety has been caused by or resulted from the licensee's use or possession of radioactive materials.

(2) (a) Upon determining that a decommissioning warranty should be forfeited under subsection (1) of this section, the department shall issue to the licensee an order forfeiting the decommissioning warranty.  The order shall contain written findings of fact and conclusions of law to support its decision and shall direct affected financial warrantors to deliver to the department the full amounts warranted by applicable decommissioning warranties within not more than thirty days after the date of the order.

(b) The licensee may request a hearing on the order of forfeiture that shall be conducted in accordance with section 24-4-105, C.R.S., and that, if the department alleges in the forfeiture order a violation of a license, regulation, or order, the hearing may be conducted in conjunction with a hearing requested under section 25-11-107 (5).  Any request for a hearing pursuant to this part 1 shall be made within twenty days after the date of the order of forfeiture and shall not affect the obligation to submit to the department funds from decommissioning warranties forfeited by such order unless a stay of forfeiture is granted by the department or by administrative or judicial order.

(3) The department may request the attorney general, and the attorney general is authorized, to commence legal proceedings necessary to secure or recover amounts warranted by decommissioning warranties.  The attorney general shall have the power to collect, foreclose upon, present for payment, take possession of, or dispose of pledged property, and otherwise reduce to cash any financial assurance arrangement required by this article.

(4) (a) Decommissioning funds recovered by the department pursuant to this section shall be immediately deposited into the decommissioning fund created in section 25-11-113 and shall be used solely for the disposal of radioactive materials for the facility covered by the forfeited financial assurance warranties; the decommissioning and decontamination of buildings, equipment, personal property, and lands covered by the forfeited financial assurance warranties; and to cover the department's reasonable attorney and administrative costs associated with disposal, decommissioning, and decontamination for such facility.

(b) The department or its agent shall have a right to enter property of the licensee to dispose of radioactive materials, decommission, and decontaminate buildings, equipment, personal property, and lands.  Upon completion of disposal, decommissioning, and decontamination activities, the department shall present to the licensee a full accounting and shall refund all unspent decommissioning warranty moneys, including interest.

(5) Licensees shall remain liable for the total actual cost of disposal of, decommissioning, and decontaminating affected buildings, equipment, personal property, and lands, less any amounts expended by the department pursuant to subsection (4) of this section, notwithstanding any discharge of applicable financial assurance warranties.

History Source: L. 97: Entire section added, p. 1635, § 2, effective August 15.

25-11-112.  Forfeiture of long-term care warranty - use of funds. 

Statute text

(1) A long-term care warranty shall be subject to immediate forfeiture whenever the department determines that any one of the following circumstances exist:

(a) The licensee is in violation of long-term care requirements as specified in the license and the regulations and has failed to cure such violation although the licensee has been given written notice thereof pursuant to section 25-11-107 (5) and has had reasonable time to cure such violation; or

(b) The licensee has failed to provide an acceptable replacement warranty when:

(I) The licensee's financial warrantor no longer has the financial ability to carry out obligations under this article; or

(II) The department has received notice or information that the financial warrantor intends to cancel, terminate, or revoke the warranty; or

(c) The licensee has failed to maintain its financial assurance warranty in good standing as required by section 25-11-110 (6) (a).

(2) (a) A long-term care warranty shall be subject to immediate use and expenditure by the department whenever the department determines that disposal, decommissioning, and decontamination requirements specified in the license conditions and regulations have been satisfied.  The department shall give the licensee written notice of the department's intent to use the long-term care warranty for long-term care purposes.  The notice shall contain findings of fact and conclusions of law to support its decision and shall direct affected financial warrantors to deliver to the department the full amounts warranted by applicable long-term care warranties within not more than thirty days after the date of the notice.

(b) The licensee may request a hearing on a notice under paragraph (a) of this subsection (2) that shall be conducted in accordance with section 24-4-105, C.R.S. Any request for a hearing under this subsection (2) shall be made within thirty days after the date of the notice and shall not affect the obligation to submit to the department funds from long-term care warranties unless a stay is granted by the department or by administrative or judicial order.

(3) The department may request the attorney general, and the attorney general is authorized, to commence legal proceedings necessary to secure or recover amounts warranted by long-term care warranties.  The attorney general shall have the power to collect, foreclose upon, present for payment, take possession of, or dispose of pledged property, and otherwise reduce to cash any financial assurance arrangement required by this article.

(4) (a) Long-term care funds recovered by the department pursuant to this section shall be immediately deposited into the long-term care fund created in section 25-11-113 and shall be used solely for the long-term care for the facility covered by the financial assurance warranty and to cover the department's reasonable attorney and administrative costs associated with long-term care for such facility.

(b) The department or its agent shall have a right to enter property of the licensee to perform long-term care and monitoring.  Upon completion of long-term care activities, the department shall present to the licensee a full accounting and shall refund all unspent warranty moneys, including interest.

History Source: L. 97: Entire section added, p. 1637, § 2, effective August 15.

25-11-113.  Forfeitures - deposit - radiation control - decommissioning fund - long-term care fund. 

Statute text

(1) The department is hereby authorized to collect funds from forfeited decommissioning warranties and from long-term care warranties.

(2) (a) A fund to be known as the decommissioning fund is hereby created and established in the state treasury.  Such fund shall be interest-bearing and invested to return the maximum income feasible as determined by the state treasurer and consistent with otherwise applicable state law.  All moneys collected from decommissioning warranties pursuant to this section shall be transmitted to the state treasurer who shall credit the same to the decommissioning fund.  All moneys deposited in the fund and all interest earned on moneys in the fund shall remain in the fund for the purposes set forth in this part 1 and no part thereof shall be expended or appropriated for any other purpose.

(b) The moneys in the fund shall be continuously appropriated for the purposes set forth in this part 1 and shall not be transferred to or revert to the general fund.

(3) Moneys in the decommissioning fund shall be available for use by the department for the sole purpose of disposing of radioactive materials and completing decontamination and decommissioning of affected buildings, fixtures, equipment, personal property, and lands, and to cover the department's reasonable attorney costs that may be incurred in successfully revoking, foreclosing, or realizing any decommissioning warranty, and reasonable administrative costs, including indirect costs, incurred by the department in conducting disposal, decontamination, and decommissioning.

(4) (a) A fund to be known as the long-term care fund is hereby created and established in the state treasury.  Such fund shall be interest-bearing and invested to return the maximum income feasible as determined by the state treasurer and consistent with otherwise applicable state law.  All moneys collected from long-term care warranties pursuant to this section shall be transmitted to the state treasurer who shall credit the same to the long-term care fund.  All moneys deposited in the fund and all interest earned on moneys in the fund shall remain in the fund for the purposes set forth in this part 1 and no part thereof shall be expended or appropriated for any other purpose.

(b) Moneys in the long-term care fund shall be annually appropriated by the general assembly to the department in an amount sufficient to implement the provisions of this part 1.

(c) Moneys in the long-term care fund shall be available for use by the department for the sole purposes of:

(I) Performing annual site inspections to confirm the integrity of the stabilized waste system, environmental monitoring, and maintenance of the waste disposal site, including fixtures, cover, and equipment;

(II) Covering the department's reasonable attorney costs that may be incurred in successfully collecting or realizing any long-term care warranty, and reasonable administrative costs, including indirect costs, incurred by the department in conducting long-term care of the disposal facility.

History Source: L. 97: Entire section added, p. 1638, § 2, effective August 15.  L. 99: (2)(a) and (4)(a) amended, p. 625, § 27, effective August 4.

PART 2 RADIOACTIVE WASTE DISPOSAL

25-11-201.  Definitions. 

Statute text

As used in this part 2, unless the context otherwise requires:

(1) (a) "Classified material" means radioactive materials that are one or more of the following types:

(I) "Type 2 byproduct material" as byproduct material is defined in 42 U.S.C. sec.  2014 (e) (2);

(II) Naturally occurring or technologically enhanced naturally occurring radioactive material;

(III) Non-11 e (2) material; or

(IV) Ore.

(b) Nothing in this subsection (1) shall be deemed to include the following naturally occurring radioactive materials or technologically enhanced naturally occurring radioactive materials:

(I) Residuals or sludges from the treatment of drinking water by aluminum, ferric chloride, or similar processes; except that the material may not contain hazardous substances that otherwise would preclude receipt;

(II) Sludges, soils, or pipe scale in or on equipment from oil and gas exploration, production, or development operations or drinking water or wastewater treatment operations; except that the material may not contain hazardous substances that otherwise would preclude receipt;

(III) Materials from or activities related to construction material mining regulated under article 32.5 of title 34, C.R.S.

(c) Nothing in this part 2 shall be deemed to apply to the treatment, storage, management, processing, or disposal of solid waste, which may include naturally occurring radioactive material as defined in section 25-11-101 (2.7), and tenorm as defined in subsection (4) of this section, either pursuant to a certificate of designation issued under article 20 of title 30, C.R.S., or at a solid waste disposal site and facility considered approved or otherwise deemed to satisfy the requirement for a certificate of designation pursuant to article 20 of title 30, C.R.S., or section 25-15-204 (6).

(1. 5) "Disposal" means burial in soil, release through a sanitary sewerage system, incineration, or long-term storage with no intention of or provision for subsequent removal; except that, with regard to classified material, "disposal" shall not include release through a sanitary sewer or incineration at a facility.

(1. 6) "Facility" means a uranium mill, processing, or disposal facility required to be licensed pursuant to this article and a site for such facility.

(1. 7) "Non-11 e (2) material" means material that is not type 2 byproduct material or ore.  "Non-11 e (2) byproduct material" does not include depleted or enriched uranium as defined by Colorado or federal statute or rule.

(1. 8) "Ore" means naturally occurring uranium-bearing, thorium-bearing, or radium-bearing material in its natural form prior to chemical processing such as roasting, beneficiating, or refining, and specifically includes material that has been physically processed, such as by crushing, grinding, screening, or sorting.

(2) "Radioactive" means emitting alpha rays, beta rays, gamma rays, high-energy neutrons or protons, or other high-level radioactive particles.  The term "radioactive" does not include material in which the estimated specific activity is not greater than .002 microcuries per gram of material, and in which the radioactivity is essentially uniformly distributed.

(3) "Radioactive waste" means all radioactive materials which have no useful purpose and are to be discarded and are:

(a) Capable of producing radiation exposures with acute effects associated with the operation and decommissioning of nuclear reactors for commercial, military, research, and other purposes, including spent fuel if discarded, fuel reprocessing waste and radionuclides removed from associated process streams or effluents, and with the United States nuclear weapons program;

(b) Transuranic (radionuclides with atomic numbers greater than 92); and

(c) Radionuclides which have been used for industrial and research use, and material contaminated with them, and which are capable of producing radiation exposures with acute effects as determined by the department of public health and environment.

(4) "Technologically enhanced naturally occurring radioactive material" or "tenorm" means naturally occurring radioactive material whose radionuclide concentrations are increased by or as a result of past or present human practices.  "Tenorm" does not include:

(a) Background radiation or the natural radioactivity of rocks or soils;

(b) "Byproduct material" or "source material", as defined by Colorado statute or rule; or

(c) Enriched or depleted uranium as defined by Colorado or federal statute or rule.

History Source: L. 79: Entire part added, p. 1066, § 8, effective July 1.  L. 94: (3)(c) amended, p. 2791, § 526, effective July 1.  L. 2002: (1) amended and (1.5) added, p. 230, § 1, effective April 5.  L. 2003: (1) and (1.5) amended and (1.6), (1.7), (1.8), and (4) added, p. 2188, § 1, effective June 3.

25-11-202.  Disposal of foreign radioactive waste prohibited. 

Statute text

The disposal of any radioactive waste which originates or has been used outside this state and has not been used in this state is prohibited except as provided in section 25-11-203.

History Source: L. 79: Entire part added, p. 1067, § 8, effective July 1.

25-11-203.  Approval of facilities, sites, and shipments for disposal of radioactive waste. 

Statute text

(1) (a) No facility shall be constructed or site approved for the disposal of radioactive waste originating or used outside Colorado unless such facility or site has been approved as provided in subsection (3) of this section.

(b) (I) No facility shall dispose of or receive for storage incident to disposal or processing at the facility classified material unless such facility has received a license, a five-year license renewal, or license amendment pertaining to the facility's receipt of classified material, in accordance with sections 24-4-104 and 24-4-105, C.R.S., for such receipt, storage, processing, or disposal of classified material and such license, license renewal, or license amendment approves that type of classified material.

(II) Nothing in this paragraph (b) shall apply to a contract for the storage, processing, or disposal of less than the sum of one hundred ten tons of classified material per source or to a contract for a bench-scale or a pilot-scale testing project or a contract for less than a de minimis amount of classified material as determined by the department for storage, processing, or disposal.

(III) Nothing in this paragraph (b) shall apply to a licensed facility as of June 3, 2003, as it undergoes its current five-year license renewal; except that, during the period from June 3, 2003, until such license renewal is approved, such facility shall:

(A) Continue to substantially comply with its current license;

(B) For each type of classified material for which an application for storage, processing, or disposal has already been submitted to the department, provide to a library in the community in which the facility is located the material acceptance report prepared consistent with and containing the information required by the interim guidance on disposal of non-"Atomic Energy Act of 1954", section 11 e (2) byproduct material in tailings impoundments, RIS 2000-23, and interim position and guidance on the use of uranium mill feed material other than natural ores, RIS 2000-23, as such guidance documents are amended from time to time, which report has also been provided to the department;

(C) Meet the standards specified in subparagraph (III) of paragraph (c) of subsection (3) of this section for each type of classified material; and

(D) Comply with the provisions of subsection (4) of this section for classified material for which a material acceptance report has not already been filed with the department for receipt by the facility as of June 3, 2003.

(2) (a) Any person desiring to have a facility or site referred to in subsection (1) of this section approved shall apply to the department of public health and environment for approval of such facility or site.  The application shall contain such information as the department requires and shall be accompanied by an application fee determined by the board pursuant to the provisions of part 1 of this article.

(b) In addition to the requirements of paragraph (a) of this subsection (2), each proposed license, five-year license renewal, or license amendment pertaining to the facility's receipt of classified material shall include a written application to the department and information relevant to the pending application, including:

(I) Transcripts of two public meetings hosted and presided over by a person selected upon agreement by the department, the board of county commissioners of the county where the facility is located, and the applicant.  One or both of the meetings shall be a hearing conducted to comply with section 24-4-104 or 24-4-105, C.R.S. The reasonable, necessary, and documented expense of the meetings or hearing shall be paid by the facility.  Such meetings shall not be held until the department determines that the application is substantially complete.  The facility shall provide the public with:

(A) Pursuant to part 1 of article 70 of title 24, C.R.S., at least two weeks' written notice before the first meeting and an additional two weeks' written notice before the second meeting;

(B) At both meetings, summaries of the facility's license to receive, store, process, or dispose of classified material and the nature of the classified material, and an opportunity to be heard; and

(C) Access to make copies of a transcript of the meetings;

(II) An environmental assessment as defined in paragraph (c) of this subsection (2);

(III) A response, if any, to the environmental assessment written by the board of county commissioners of the county in which the classified material is proposed to be received for storage, processing, or disposal at a facility and provided to the facility within ninety days after the first public meeting.  Upon request of and documentation of the expenditure by such board, the applicant shall provide the board with up to fifty thousand dollars, which shall be available to the board for the reasonable and necessary expenses during the pendency of the application to assist the board in responding to the application, including to pay for an independent environmental analysis by a disinterested party with appropriate environmental expertise to assist the board in preparing its response.  The board's response may consider whether the approval of the license, five-year license renewal, or license amendment pertaining to the facility's receipt or disposal of the classified material will present any substantial adverse impact upon the safety or maintenance of transportation infrastructure or transportation facilities within the county.

(c) As used in paragraph (b) of this subsection (2), "environmental assessment" means a report and assessment submitted to the department by a facility upon and in connection with application for a license, a five-year renewal, or license amendment pertaining to the facility's receipt of classified material, proposing to receive classified material for storage, processing, or disposal at a facility that addresses the impacts of the receipt for storage, processing, or disposal of such material.  The environmental assessment shall contain all information deemed necessary by the department, and shall include, at a minimum:

(I) The identification of the types of classified material to be received, stored, processed, or disposed of;

(II) A representative presentation of the physical, chemical, and radiological properties of the type of classified material to be received, stored, processed, or disposed of;

(III) An evaluation of the short-term and long-range environmental impacts of such receipt, storage, processing, or disposal;

(IV) An assessment of the radiological and nonradiological impacts to the public health from the application;

(V) Any facility-related impact on any waterway and ground water from the application; and

(VI) An analysis of the environmental, economic, social, technical, and other benefits of the proposed application against environmental costs and social effects while considering available alternatives.

(3) (a) Upon receipt of an application or notice as provided in subsection (2) of this section, the department of public health and environment shall forward a copy of such application or notice to the governor and the general assembly, as appropriate.

(b) (I) No facility or site referred to in paragraph (a) of subsection (1) of this section shall be constructed or approved by the department of public health and environment unless the governor and the general assembly have approved such facility or site.

(II) The governor and the general assembly, in making their determination, shall consider criteria developed by the department of public health and environment for disposal of radioactive wastes pursuant to section 25-11-103 (3) in approving or disapproving the proposed facility or site.

(c) (I) In deciding whether to approve a license, five-year license renewal, or license amendment pertaining to the facility's receipt of classified material, the department shall consider the transcripts of the public meetings held pursuant to subparagraph (I) of paragraph (b) of subsection (2) of this section, the facility's license, any environmental assessment or analysis performed pursuant to this section, the facility's compliance with financial assurance requirements of section 25-11-110, and the board of county commissioners' response to the environmental assessment prepared pursuant to subparagraph (III) of paragraph (b) of subsection (2) of this section.  The department shall deny or approve the application as a whole.

(II) The department may order reasonable mitigation measures to address any substantial adverse impacts to public health or the environment or transportation infrastructure or transportation facilities within the county attributable solely to approval of the license, five-year renewal, or license amendment pertaining to the facility's receipt of classified material.

(III) The applicant shall demonstrate that if the license, five-year renewal, or license amendment pertaining to the facility's receipt of classified material is approved, then the receipt, storage, processing, and disposal of classified material shall:

(A) Be conducted such that the exposures to workers and the public are within the dose limits of part 4 of the department's rules pertaining to radiation control for workers and the public;

(B) Not cause releases to the air, ground, or surface or ground water that exceed permitted limits; and

(C) Not prevent transfer of the facility to the United States in accordance with 42 U.S.C. sec.  2113 upon completion of decontamination, decommissioning, and reclamation of the facility.

(IV) No facility may be permitted as a hazardous waste treatment, storage, or disposal facility under part 3 of article 15 of this title.

(V) (A) The department shall make a determination as to whether an application submitted pursuant to paragraph (b) of subsection (2) of this section is substantially complete within thirty days after receipt of such application.

(B) The first public meeting or hearing required by subparagraph (I) of paragraph (b) of subsection (2) of this section shall be convened within forty-five days after its determination that the application is substantially complete and the second such public meeting or hearing shall be convened within thirty days after the first public meeting.

(C) The department shall approve, approve with conditions, or deny the application submitted under paragraph (b) of subsection (2) of this section within two hundred seventy days after the department's receipt of any response of the board of county commissioners to the application prepared pursuant to subparagraph (III) of paragraph (b) of subsection (2) of this section and within three hundred sixty days after the second public meeting or hearing if no timely response is received by the department from the board of county commissioners.

(4) (a) (I) At least sixty days before a facility proposes to receive, store, process, or dispose of classified material for which a material acceptance report has not already been filed with the department, the facility shall provide notice to the department, and the department shall provide notice to the board of county commissioners of the county in which the facility is located, of identification of the specific classified material to be received, stored, processed, or disposed of.  Such notice shall include:

(A) A representative analysis, suitable to the department, of the physical, chemical, and radiological properties of the classified material;

(B) The material acceptance report prepared consistent with, and containing the information required by, the interim guidance on disposal of non-"Atomic Energy Act of 1954", section 11 e (2) byproduct material in tailings impoundments, RIS 2000-23, and interim position and guidance on the use of uranium mill feed material other than natural ores, RIS 2000-23, as such guidance documents are amended or superceded from time to time;

(C) The existing location of the classified material;

(D) The history of the classified material;

(E) If available, any pre-existing regulatory classification of the classified waste in the state of origin;

(F) A written statement from the United States department of energy or successor agency that the receipt, storage, processing, or disposal of the classified material at the facility will not adversely affect the department of energy's receipt of title to the facility pursuant to the federal "Atomic Energy Act of 1954 ", 42 U.S.C. sec.  2113; and

(G) Documentation showing any necessary approvals of the United States environmental protection agency.

(II) For classified material that would otherwise be subject to the "Low-level Radioactive Waste Act", part 22 of article 60 of title 24, C.R.S., the facility's notice shall also include written documentation that the rocky mountain low-level radioactive waste board has been notified that the classified material is being considered for disposal in the subject facility.

(b) Within five days after the department's receipt of notice pursuant to subparagraph (I) of paragraph (a) of this subsection (4), the department shall publish a notice of a thirty-day public comment period, for the receipt of written comments only, concerning the notice.

(c) Within thirty days after the close of the written public comment period provided by paragraph (b) of this subsection (4), the department shall confirm whether the material proposed for receipt, storage, processing, or disposal at the facility complies with the facility's license and meets the standards established pursuant to subparagraph (III) of paragraph (c) of subsection (3) of this section, and no further approval shall be required for the facility to receive, store, process, or dispose of the classified material described in the notice.

History Source: L. 79: Entire part added, p. 1067, § 8, effective July 1.  L. 94: (2) and (3) amended, p. 2791, § 527, effective July 1.  L. 97: (3)(b) amended, p. 1023, § 44, effective August 6.  L. 2002: Entire section amended, p. 231, § 2, effective April 5.  L. 2003: (1)(b), (2)(b), (2)(c), and (3)(c) amended and (4) added, p. 2190, § 2, effective June 3.

Annotations Editor's note: Section 3 of chapter 348, Session Laws of Colorado 2003, provides that the act amending subsections (1)(b), (2)(b), (2)(c), and (3)(c) and enacting subsection (4) applies to approvals of applications to dispose of, or to receive for storage incident to disposal or processing at a facility, classified waste occurring or required on or after June 3, 2003.

PART 3 DISPOSAL OF URANIUM MILL TAILINGS

25-11-301.  Legislative declaration. 

Statute text

(1) The general assembly hereby finds and declares that the existence of uranium mill tailings at active and inactive mill operations poses a potential and significant radiation health hazard.  This part 3 is therefore enacted to protect the public health, safety, and welfare by cooperating with the federal government in providing for the stabilization, disposal, and control of such tailings in a safe and environmentally sound manner to prevent or minimize other environmental impacts from such tailings.

(2) The general assembly recognizes the need for the state to expend such funds as are necessary to provide land annotation and site information for purposes of protecting prospective purchasers or users of mill sites designated for cleanup pursuant to public law 95-604.  The general assembly therefore declares its intent to assist local governments with the identification, removal, storage, and disposal of tailing deposits associated with such designated mill sites for which remedial action is not taken pursuant to the federal "Uranium Mill Tailings Radiation Control Act of 1978".

History Source: L. 79: Entire part added, p. 1069, § 1, effective January 1, 1980.  L. 97: Entire section amended, p. 337, § 2, effective April 16.

25-11-302.  Terms defined. 

Statute text

For the purposes of this part 3, the terms "processing site" and "residual radioactive material" shall have the meanings specified in section 101 (6) and (7), respectively, of Public Law 95-604, as from time to time amended.

History Source: L. 79: Entire part added, p. 1069, § 1, effective January 1, 1980.

25-11-303.  Authorization to participate - implementation - repeal. 

Statute text

(1) The general assembly hereby authorizes the department of public health and environment to participate in federal implementation of the "Uranium Mill Tailings Radiation Control Act of 1978", and for such purpose the department has the authority to:

(a) Enter into cooperative agreements with the secretary of energy to perform remedial actions at processing sites designated by the secretary;

(b) Obtain written consent from the record owner of a designated processing site to perform remedial actions at such site;

(c) Provide for reimbursement for the actual cost of any remedial action in accordance with the terms of Public Law 95-604;

(d) (I) Acquire by gift, transfer, exchange, or purchase pursuant to the requirements of article 56 of title 24, C.R.S., any designated processing site, including any interest in such site, and any site to be used for the permanent disposition and stabilization of residual radioactive materials.  Acquisition of any such sites shall be for the purpose of performing remedial action and ultimate disposition of the site as required under the federal "Uranium Mill Tailings Radiation Control Act of 1978".

(II) If the negotiation procedures established in section 24-56-117, C.R.S., fail to accomplish acquisition of the site, the matter may be submitted to arbitration within ten days' notice by the fee title holder.  The arbitration panel shall consist of one arbitrator chosen by the siteowner, one arbitrator chosen by the department, and one arbitrator chosen by the other two arbitrators.  If the two arbitrators cannot agree within ten days on a third arbitrator, a request by either party shall be made to the district court for the judicial district of the county in which the site is located for appointment of a third impartial arbitrator.  The department and the siteowner shall share equally the cost of the use of the third arbitrator.  All arbitrators shall be residents of the county in which the land is located.  The arbitration panel shall issue its decision thirty days after its appointment, and the decision shall be made in accordance with the criteria established in section 24-56-117 (1) (c), C.R.S., and the provisions of the federal "Uranium Mill Tailings Radiation Control Act of 1978".  If the arbitration panel will not be able to issue its decision thirty days after its appointment, but at least two of the three arbitrators determine that the panel is near a decision, the panel shall be allowed fifteen days after the expiration of the initial thirty-day period to make its decision.  Such decision shall be made by at least a majority of the arbitrators and shall not be binding on any court.

(III) If the acquisition of any such site is not accomplished pursuant to the arbitration procedures established in subparagraph (II) of this paragraph (d), the department is authorized to obtain such site by condemnation proceedings pursuant to the provisions of article 1 of title 38, C.R.S. A decision made pursuant to the provisions of article 1 of title 38, C.R.S., shall be made in accordance with the criteria established in section 24-56-117 (1) (c), C.R.S., and the provisions of the federal "Uranium Mill Tailings Radiation Control Act of 1978".

(IV) This paragraph (d) is repealed, effective upon the acquisition of all of the nine currently designated sites, as certified by the executive director of the department, for purposes of participating in the federal "Uranium Mill Tailings Radiation Control Act of 1978";

(e) Participate in the selection and performance of remedial actions in which the state pays a portion of the cost;

(f) Participate in the following activities for which the state may pay any portion or all of the costs:

(I) Land annotation and information gathering, identification, removal, and disposal of tailing deposits associated with mill sites designated for cleanup pursuant to public law 95-604 that remain outside of the disposal cells constructed for remedial purposes pursuant to the federal "Uranium Mill Tailings Radiation Control Act of 1978"; and

(II) The groundwater restoration phase of the federal "Uranium Mill Tailings Radiation Control Act of 1978".

History Source: L. 79: Entire part added, p. 1069, § 1, effective January 1, 1980.  L. 86: (1)(d) R&RE, p. 980, § 1, effective May 16.  L. 94: IP(1) amended, p. 2791, § 528, effective July 1.  L. 97: (1)(f) added, p. 337, § 3, effective April 16.

Annotations Editor's note: As of date of publication, verification of the acquisition of all nine designated processing sites as specified in subsection (1)(d)(IV) is not known.

25-11-304.  Financial participation. 

Statute text

(1) The general assembly accepts the provisions of section 107 (a) of Public Law 95-604 requiring the state to pay ten percent of the actual cost of any remedial action and administrative costs from nonfederal moneys.

(2) The state of Colorado may receive a share of the net profits derived from the recovery of minerals from residual radioactive materials at any designated processing site within the state in accordance with the provisions of section 108 (b) of Public Law 95-604.

History Source: L. 79: Entire part added, p. 1070, § 1, effective January 1, 1980.

25-11-305.  Restriction - termination. 

Statute text

(1) Nothing in this part 3 shall supersede the provisions of part 1 of this article.

(2) The authority to participate in federal implementation of remedial actions at designated processing sites shall terminate at such time as the authority of the federal government to perform remedial action terminates under the provisions of section 112 (a) of Public Law 95-604.

History Source: L. 79: Entire part added, p. 1070, § 1, effective January 1, 1980.

