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Chapter 7 - The Domestic Effect of International Law

What Four Factors Make a Treaty?

Enforcing Treaties

What is the international law significance of a treaty?

What happens if a country does not honor a treaty?

How are international trade rules enforced?

Is there an international law enforcement system for other treaties?

What mechanisms can be used, short of war, for multilateral treaties such as the those deal with atomic energy?

What is going on with Iran in this regard?

Judicial Enforcement of Treaties

What is a Self-Executing Treaty?
How do we decide that a treaty means?

What did the president want to use to justify reinterpreting the ABM treaty?

What is Biden's complaint?

How is amending a treaty different from terminating it?

Are the (unratified) amendments legally enforceable - assuming any of the treaty is?

Do the amendments just become executive agreements?

Relevance of Senate Ratification History to Treaty Interpretation (April 9, 1987)

What is Biden addressing in this report?

If these deliberations were intended to be a binding part of the treaty, what could the Senate do to make them binding?

Whose representations should count in construing a treaty?

What can the senators do if they believe that a provision in the treaty is ambiguous?

What does this report say should happen if the president wants to use secret side deals to change the meaning of the treaty?

What type of legal document does this report say a treaty is?

What does this imply about enforcing the rights and duties under the treaty?

What is the best evidence of the meaning of the treaty?

Is this really the right legal classification of a treaty?

What are the president's dual roles in treaties?

Why is the enforcement role critical?

Abrogating Treaties

What happens if conditions change, say an ally goes communist?

Who evaluates these changes?

Why not go to the senate to get the treaty modified?

When do modifications amount to abrogating the treaty?

Who has final authority to send in troops when there is a mutual defense treaty?

Legislative Enabling of the Treaty

What if Congress has passed legislation to enable the treaty?

Does the president's abrogation of the underlying treaty change this legislation?

How must the legislation be changed?

While the president might refuse to enforce the legislation, will the courts be bound to respect this decision as regards private enforcement?

Does this legislation have any international significance?

Executive and Other Agreements
Can the president make binding agreements with foreign powers without getting confirmation by the Senate?
Note 6 - 172 - Case-Zablocki Act: Congressional limits on agreements

What does the Case-Zablocki Act require?

What if the president does not comply?

Does that make the agreements void?

Has congress successfully limited the president's ability to make secret deals?

Do Treaties supersede the Constitution? - Reid v. Covert, 354 US 1 (1957)

What are the facts?

Were defendants US citizens?

Where did the crimes take place?

Why are they being tried by military courts?

Is the defendant active duty military?

What constitutional provision do the defendants say was violated?

We will see this issue in the detainee cases

What does the treaty provide?

May treaties override the constitution?

What did the court say about a subsequent statute overriding a treaty?

Must the statute obey the constitution?

What did the court decide about trying these women in military courts?

Why can soldiers be tried in military courts?

The International Court of Justice
What did the US do to avoid its judgment?

Who has Standing in the International Court of Justice?

Who can be a party in the International court of Justice?

What is the Domestic Effect of International Law?

Can Congress override a treaty by statute?
Can the US escape the consequences of violating a treaty by abrogating the treaty?

What do treaties depend on for enforcement?

The Domestic Legal Effect of Customary International Law and Jus Cogens

Can a plaintiff get a US court to issue an order enforcing these agreements, absent any authorization in the form of a statute, i.e., if they have not been executed by Congress?

The Paquete Habana, 175 U.S. 677 (1900)

In what war did this case arise?

What type of vessels were seized?

What did the owners cite as law prohibiting the seizures?

Did the court find any contrary law?

What did it rule?

What if the president had authorized the seizures?

What did Justice Gray say limits this finding?

While the courts have not directly considered subsequent statutes overruling international law norms, what have they considered that is analogous?

What were the Nuremberg trials?
Jus Cogens

What is jus cogens?

How is it established?

What does this mean:

‘‘A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law . . . [which] is a norm accepted by the international community of States as a whole as a norm from which no derogation is permitted. . . .’’

How does jus cogens transcend the consent of states?

Why do ICJ Judgments fail the jus cogens test?

Sosa v. Alvarez-Machain, 542 U.S. 692 (2004)

What are the facts?

What is the Federal Tort Claims Act and what does it provide?

Why does his claim fail under the FTCA?

What is the history of the Alien Tort Statute?
What claims were the Framers familiar with?

What were Blackstone’s three primary offenses? 

Were there many cases before Filartiga?
What does the Alien Tort Claims Act provide?

Can you sue based on it along?
Has Congress passed any laws that would provide a basis to assume that it wants the courts to create law expanding foreign rights under the ATS?

What did Congress pass after the courts found jurisdiction in Filartiga v. Pena-Irala, 630 F.2d 876 (C.A.2 1980)?

Why does Souter say this is important?

Does Snatching Alvarez Violate Long Accepted Norms?

Universal Declaration of Human Rights (Declaration), G.A. Res. 217A (III), U.N. Doc. A/810 (1948).

Does this declaration create any domestic legal rights?

What was the US reservation when ratifying the treaty?

Has Congress executed the treaty with legislation?

What are the Implications of Arbitrary Arrest as a Violation of International Norms?
Customary International Law

What is customary international law?

Is there a generally agreed to codification?

What is the chief argument for executive power to override customary international law?

Who overrode customary international law in Ferrer- Mazorra v. Meese, 479 U.S. 889 (1986)?

Did the court indicate that any executive branch official could do this?

Can Congress ban the United States Supreme Court from considering customary international law as a precedent in US law cases?

