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Chapter 6 - The role of the Judiciary

What is a political question and what are the three reasons the court's do not decide them?

The First Gulf War
Dellums v. Bush, 752 F. Supp. 1141 (1990)

What precipitated the US actions?

Why do we care about Kuwait?

How does the president's cooperation with Congress and allies differ from that in the Second Gulf War?

Were we on our own in the First Gulf War?

How did the First Gulf War end?

Saudi Arabia

What is the strategic importance of Saudi Arabia?

Is Saudi Arabia our ally?

Do they like us to have troops in their country?

Why?

Are they a moderate Muslin country that seeks to calm Islamic extremist groups?

Status of the Troops

What had the president done at the time this suit was brought?

Just as a comparison with the second Gulf War, how many troops were on the ground in Saudi Arabia?

What was the president and Cheney's stated intent at the time the suit was filed?

What role did Cheney have then?

What role did he have in the Second Gulf War?

The Plaintiffs

Who is bringing this action?

What does the plaintiff want to get?

What congressional power do they claim the president is invading?

What do they want the president to do before acting?

Do you think all members of congress support this action?

Would that matter?

The Political Question

What is the president's broad political question defense?

What did Baker v. Carr tell us about political questions?

Why doesn't the court buy this?

What about the claim that the court cannot decide if there is a war going on?

Standing

Has Congress passed a law or resolution barring the incursion into Iraq?

What controls does Congress have?

Why can't plaintiffs get Congress to use these powers?

Do you think the judge is right that they should be able to go forward just because they cannot get Congress to use its remedial powers?

Is the president hiding the troop buildup from them?

Has the president adjourned Congress to prevent the vote?

Ripeness

What could congress do to moot this?

What could the president do?

How does this affect ripeness?

What would be the impact of the injunction if issued at this point?

End Result?

What is the court's holding?

Do you think the United States Supreme Court would ever really decide this type of case?

What standard could a court use to decide that a military action is illegal?

Why does being against a law passed by Congress not solve the problem?

What would it take to pass such a law?

What does Judicial Abstention Mean to Separation of Powers?

Who "wins" when the court invokes political question abstention in a war powers case?

Does this shift the balance of powers between the branches of the government?

Is this better than the separation of powers problem posed if the court intervened in a war powers case?

Pietsch v. Bush, 755 F. Supp. 62 (E.D.N.Y. 1991)

What was plaintiff's claimed injury in fact?

Was he a soldier posted to Iraq?

What did the court say about this?

What about his claim that any citizen should be able to sue to require the government to obey the constitution?

What does this mean jurisprudentially - Injury to all is Injury to None?
Flast v. Cohen, 392 U.S. 83 (1968)

Why does it matter which constitutional provision is being violated?

What is the two part test?

How is the activity linked to the taxpayer?

Do you think a tax payer can assert that a war is illegal?

Can a tax payer get standing if he complains that he does not want his tax money spent on an illegal war?

Why does one passed and signed appropriations bill trump a thousand failed bills?

Would it even trump a successful join resolution telling the president to get out of Yugoslavia?

What can congress do if it does not like a war the president is in?

What can congress do if the president orders in troops in violation of provisions of the appropriations bill supporting the troops?

Why does the court find there is no standing if there is any legislative remedy?

Congressional Standing

When does Tribe think congressman should have standing?

What does it mean that a presidential action nullified a congressional vote?

What recourse does Congress always have?

Why does Scalia think that congressmen should never have standing in their official capacity?

