Health Care Torts Study Guide- Fall 2009 - Part 2
Products Liability
What is the standard of care defense in ordinary negligence?

How do you establish standard of care in a medical malpractice case?

How does eliminating standard of care create strict liability?

What are allowable defenses when a product injures someone?

What is privity, and why was abolishing privity critical to modern products liability law - think of the example of a patient injured by an anesthesia machine during an operation.

What is the stream of commerce and how does it expand who is liable for a defective product?

Why aren't hospitals liable as product sellers when a patient is injured by a defective drug or medical devices provided by the hospital?

What is the legal rationale for this distinction between products sold by a hospital and products sold by Sears?

Some physicians are now selling non-prescription health care related products in their offices. If your client was injured by a defective hand lotion sold by the physician, how might you distinguish this from the sale of a medical device by a hospital in order to be allowed to bring a products liability claim against the physician as a seller?

What are the four ways a product can be unreasonably dangerous under the LA products liability act?

Does the LPLA control all strict liability claims for products?

What does plaintiff have to show to maintain a failure to warn claim?

Why does the worker's compensation act have an exception for intentional torts?

Why does the LPLA not exempt intentional tort claims?

Drugs

What does drug labeling have to do with Comment K?

Who determines what is on the label for a prescription drug?

Who is this label aimed at?

How does the focus of a drug label create the learned intermediary doctrine?

Who is the learned intermediary for prescription drugs?

Defendant in Stahl claimed that LA law says that the warning is sufficient as a matter of law if the side-effect is mentioned. Why does the court reject this?

Why is the warning sufficient as a matter of law if the warning mentions the side-effect and the treating physician says he understood the risk?

What if the treating physician studies the literature and understood the risk, even it was not mentioned in the package insert at all?

What is over-promotion of a drug?

How can over-promotion undermine the warnings on a drug, thus making it defect, i.e., the Stevens case?

What is the test for whether a drug can be sold as an over the counter (OTC) drug, rather than a prescription (Rx) drug?
How does the audience for the label change for OTC as compared to Rx drugs?

Is there a learned intermediary defense for an OTC drug?

What was the drug in the Perez case?

Was it Rx or OTC?

What was the learned intermediary problem in Perez?

How does Perez resemble Stevens?
How was the promotion different?

What guidance does the court give us about the labeling requirements when promoting Rx drugs directly to the public?

What would you argue to the court to show that in a case like Perez, the court should shift the test from learned intermediary to a reasonable patient standard for disclosure?

How does proving what should on a drug label look more like a negligence case than a strict liability case?

What does Reyes tell us about the learned intermediary problem for vaccines?

How is that cured?

Why was the National Childhood Vaccine Injury Compensation Fund established by Congress?

What is the role of lawyers in undermining the public's confidence in vaccines and government agencies advocating vaccines?

Did the special masters fund that vaccines or thimerosal cause autism?

Bad Blood

Why is blood a hazardous substance?

What is a blood shield law?

What causes of action does a blood shield law allow?

What was the dangerous disease spread by blood that we knew about in the 1960s?

Could the blood banks have reduced the spread of this disease at the time?

What was their defense against claims that they had injured people through their negligent behavior in not screening for this disease?

When LA passed its blood shield law, why didn't it cover strict liability?

Why did the legislature have to amend the LA blood shield law in 1981?

Why did the hepatitis C cases about transfusions in the 1960s cause blood shield law problems nearly 40 years later?
How did the LA MMA solve that problem - David case.

How did the Day court explain why the application of the blood shield law to transfusions done before the law was passed was OK?

Why doesn't the blood shield law affect conduct?
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