Health Care Torts Study Guide- Fall 2009 - Part 1
Part 2 will cover from bad blood to the end of the course.

Informed Consent

What are the two standards for determining what a patient should be told?
What are the policy implications of each standard?

When do these standards not matter?

Which standard does LA use?

What is the lead LA case?

What does the plaintiff have to prove to establish causation?

What if the patient has special medical issues, such as being a concert pianist? How does this affect disclosure?

What if the patient refuses what the physician believes is necessary medical testing?

What is the LA standard for a consent to testing?

What if the patient refuses what the physician believes is necessary medical care?

What limits did the CA court put on what has to be disclosed?

How does your analysis chance in LA and why?

What does Arato tell use about the nature of what needs to be disclosed to the patient?

Why did the physician's disclosure probably not matter in Arato?

What does Arato tell use about how the defendant can establish that there was informed consent even if the physician did not tell the patient the relevant risks?

What is unique about the ruling in Lugenbuhl? (what recovery does it allow that is not allowed in other states?)
How does the MMA affect an informed consent claim in LA?
When can the plaintiff make a battery claim?

What is the therapeutic exception?

Why is it a bad choice for a defense?

What should the physician do if he thinks the therapeutic exception may be at issue with a patient?

Medical research and unorthodox treatments
What does a physician in California have to tell a patient about unorthodox treatments? 

What is the informed consent issue in Moore?

What other legal duty did the defendant breach in Moore?

How might Moore be decided in LA? (Think about the remedy in Lugenbuhl)

What does People v. Privitera tell us about a person's constitutional right to drugs?

What was withheld from the patient in the Cleveland Clinic case?

Why would researchers withhold this information?

How did the court apply informed consent in Cleveland Clinic?

Is this good policy?

What are the potential downsides to the ruling in the Cleveland Clinic case?

What is the difference between therapeutic and non-therapeutic research?
Which was at issue in the Grimes case?

How do the legal standards for consent to participation in research differ for children between the two types of research?

What is the Nuremberg code?

Is it US law?
How and why was it used in Grimes?

What was the experiment in Grimes meant to study?
What is the public policy dilemma in Grimes?

How did the court say that consent must be obtained in research such as that being done in Grimes?
How will this affect the sort of research at issue in Grimes?

What was the risk to the children in Grimes?
What was the canary in the mine example the court used?

Standard of care
What is the locality rule?
Is it the law in LA?

What did the court find would be the effect of using the locality rule in LA?

What is the difference between locality rules for physicians and hospitals?

Do all hospitals have to have the same equipment and services?

What are the rules for allowing an expert witness to testify in a med mal case in LA?
What are some of the examples the LA courts give of situations where no expert testimony is needed to establish medical malpractice?

Is there federal common law?
Where does the court look for law in a Federal Tort Claims Act lawsuit over medical malpractice?

What is plaintiff's prima facie case for medical malpractice in LA?
Fusilier and Jones both dealt with laproscopic surgery - What was plaintiff's claim in each case?

How did the medical facts change between the cases?

How did this change the legal outcome?

Why did the appeals court overrule the jury in Fusilier?

What are the standards for an appeals court to overrule a jury and substitute its own ruling?

What does La. R.S. 9:2794, analyzed in Jones, require plaintiff to prove?

What is the LA statutory requirement that parallels EMTALA?

How does that come into play in Hastings?

Sort out the hospital's liability for McCool and Gerdes.
What is the legal relationship between hospitals and medical staff members?

When are hospitals liable for the actions of medical staff members?

What is the standard for deciding if medical staff members will be treated as employees of the hospital? (Shah)

What documents would you want to see?

Is this judged from the patient's point of view or the hospital's point of view?

Why does the point of view matter?

What are the hospitals duties as regards the quality of care delivered by medical staff members?

What was the legal document that bound Gerdes and McCool to the hospital?

What is lost chance?
Why was it at issue in Hastings?

What is the LA way of handling lost chance?

How do you calculate lost chance damages in LA?

What are the limits on the hospital's defense that its staff where just following the physician's orders? (Bossier)
What aspects of hospital care are the hospital employees responsible for?
What are the standards for liability for non-medical injuries, as happened in Lopez?
Are non-medical injuries under the MMA?

Hospital Records and Peer Review

Title 44 §7. Hospital records
Which facilities are covered?

Which records are covered?

What are the limitations on access to the covered records?

What are exceptions to the access limitations?

Can a hospital protect otherwise unprotected records by sending them to peer review committee? To their lawyer?

What is the impact of limiting or denying privileges for a hospital based physician?

Why do we want hospitals to review privileges and make these determinations?

Why is it left to the hospitals instead of state agencies?

What are the conflicts of interest for the hospitals?

What are the conflicts for the medical staff members doing the review?

What changes in the nature of medical practice allow physicians to escape this review?

Smith v. OLOL:

What is the business relationship of the other surgeons to plaintiff?

Why use an outside group instead of the other surgeons on the medical staff?

Why could this be an antitrust issue?

What did the district court do with plaintiff's action?

Why is this critical to protecting peer review actions?

How can you use legal process to intimidate even if you do not think you can ultimately win?

What is the standard for immunity in the Health Care Quality Improvement Act?

Why does the court analogize the peer review privilege to the privilege in defamation suits arising out of the employer-employee relationship?

What are the elements of this privilege?

How do peer review proceedings satisfy this?

Who has the burden of establishing malice or lack of good faith?

The hard question becomes, "What is adequate proof of malice or bad faith?"

What if the defendants do not like the plaintiff?

Is that alone malice?

What if they are competitors of the plaintiff?

Is that alone enough to defeat good faith?

What if the peer review action also benefits the defendants - perhaps by removing a competitor?

Is that alone enough to get plaintiff to the jury?

Why does the court put such strictures on plaintiff's ability to survive summary judgment?

How can the defendants defend against charges that the peer review decision had other motives and was thus not in good faith? [para 90]

Vicarious Liability for Intentional Torts

Explain the difference between vicarious liability and liability based on failure to screen or supervise employees.

When will a hospital be vicariously liable for employee intentional torts?  For physician intentional torts?

What is the test in LA for vicarious liability for intentional torts in general?

Is it different from the standard negligence torts by employees?

Medical Malpractice Act

You should know the basic reforms of the act and how they affect medical malpractice litigation: 1) cap on damages; 2) medical review panel; 3) 1 and 3 year prescription; 4) ad damnum clauses.

What is the quid pro quo in the MMA that balances the cap on damages?

How and when do you request a medical review panel?

What happens if you file suit without requesting a panel?

What are the possible rulings of the panel?

How long does the panel have to rule?

What happens if they do not meet the deadline?

How is the panel used at trial?

Can you go to trial if the panel rules against your client?

Explain how the future medical care costs are paid under the MMA.

Who manages the costs?

What are the court's and panel's role as regards future medical costs?

Which providers does the MMA cover?

What is a qualified provider and how do you get to be one?

What is the difference between the first 100k coverage and the second 400k coverage?

What parts of the MMA apply even if you are not a qualified provider?

What is the significance of a $100,000 settlement by a qualified provider in a medical malpractice case?

What can the fund contest after a $100k settlement?

What is comparative fault?

What system of comparative fault does LA use?

How is comparative fault used in litigation with fund over payment of a award?

EMTALA and Access to Emergency Medical Care in LA

What does EMTALA stand for?

What does EMTALA require a hospital to do for every patient who presents for emergency medical care?

What other legal duties are triggered when the hospital does a screening exam?

What type of discrimination does EMTALA prohibit?

What are the requirements if the patient is in need of emergency care?

What must be done if the hospital wants to transfer the patient?

What are valid reasons for a transfer?

What is the private cause of action in EMTALA?

Who may the patient sue?

What court?

How does the MMA apply to EMTALA claims?

What are the federal sanctions for hospitals and physicians?

What does a plaintiff have to show to make an EMTALA claim?

Why did the plaintiff in Summers fail to state a claim?

What is the difference between refusing emergency care because the screening exam was negligent and because the hospital does not want to treat someone without money?

What was the order of passage for the LA Medical Malpractice Act, the LA anti-dumping act, and EMTALA?

Why does the order matter for the LA laws?

Who does the LA anti-dumping law apply to?

What does it forbid?

What is the sanction for violations?

Remember Hill-Burton?

What does the court say EMTALA requires of hospitals?

What is the hypo from Power v. Arlington Hosp?

What is the statute of limitations for EMTALA?

Can it be tolled?

What does EMTALA say about preemption of state law?

What is the formula for analyzing preemption?

Does EMTALA explicitly preempt all related state laws?

What does it preempt?

How does the medical review panel cause a conflict between state and federal law?

Is there a conflict between the state and federal laws in all cases?

Does it matter if there are some cases where there is no conflict?

Why did the LA SC reject the tort of intentional patient dumping?

