§ 5.6 Findings and Reasons - 286


California Hotel & Motel Ass’n  v. Industrial Welfare Comm’n - 286


What was at issue in this case?


What was the legal challenge?


Why is this a greater problem for states than for the federal agencies?


What are the six reasons the court said an agency should explain the basis for a rule?


How is this handled for federal agencies?


What are other ways of handling this for states?


Notes and Questions - 290


1 - Some states allow agencies to promulgate rules with no reasons - what are Prof. (and ex-Attorney General of Oregon) Frohnmayer's arguments for why this is a good thing?


What problem does this pose for judicial review?


2 - What does Automotive Parts tell us about what the court thinks is a "concise general statement of basis and purpose"?


3 - How do the courts decide if the record satisfies the Automotive Part's standard?


7 - What is a post hoc rationalization?


Is this generally permitted?


§ 5.7 Issuance and Publication - 294


This section deals with the publication of information, separate from the notice and comment process.  As previously discussed, interpretative guidelines and other documents that only explain the law do not have to be published, but difficulty is determining where the line is.  As you read this section, think about how electronic communications has changed this area.


What was story in the Panama Refining case that lead to the Federal Register Act?


How often is the FR published?


What are the five classes of information that 552(a)(1) requires to be published?


What is the legal effect of materials that not published but are covered by this provision of the APA?


Absent emergency conditions, what is the minimum notice period before a rule published in the FR can become effective?


Nguyen v. United States - 296


What business is this?


What law is being violated?


Was plaintiff on notice of the violations?


How many chances does the agency give before sanctions?


Was this published?


What is plaintiff's claim?


What did the lower court do?


What is the standard of 552(a)(1)(D)?


What is the circuit court's test?


Did the court find that the rule should have been published and why?


Does this get plaintiff off the hook?


What are the 3 factors the court considered?


Why is this 2 especially important?


How do these apply to plaintiff?


Is there a reliance issue?


Does not change policy


The statute does not specify how many violations trigger enforcement, but he was warned twice - plus do they have to give him any slack at all?


Rule does not limit discretion, but is only an enforcement guideline.


Plaintiff was not relying on them anyway


How do you apply these principles to determine if you have an interpretive guideline or a rule that must be published?


Do prosecutors have to publish guidelines on who they prosecute?


Does the IRS have to publish it's guidelines for who gets audited?


Notes and Questions - 300


2 - non-legislative rules


What is the potential conflict between 552(a)(1)(d) and 552(a)(2)(b)?


Why does New York v. Lyng limit what guidelines must be published?


Key issue - how might this be modified if the agency puts the rules on the WWW?


3 - Where must rules be filed?


Why is this more important for states?


4 - Delayed effectiveness


What is the issue in Rowell v. Andrus?


What did the agency count from?


What did the court rule?


5 - What was the remedy in Rowell?


How long did this delay enforcement?


6 - What provision of the APA allows for emergency rules?


What non-emergency rules do not have to wait 30 days and why?


7 - Review the Problem on 303


How would you analyze this under the federal law?


§ 5.8 Regulatory Analysis - 304


How is regulatory analysis different from notice and comment rulemaking?


What is CBA?


Why is CBA sometimes very controversial, especially for environmental regulations?


What are the potential values of regulatory analysis?


Be prepared to discuss the regulatory analysis issues of the current national security crisis and what you might be ordering agencies to do with it if you were the prez.


Executive Orders in general


What is an executive order?


Which ones have been in the news?


Do they require notice and comment?


What is OMB?


What is OIRA?


Executive Order 12866 Regulatory Planning and Review - 304


What rules does executive order 12866 apply to?


What is the regulatory philosophy behind 12866?


How does it define CBA?


Is this a narrow or broad definition of costs and benefits?


What must the agency provide OIRA for regs that are covered by 12866?


What are the potential effects on agencies of these mandates?


How can the president do this without legislation?


Notes and Questions - 306


2. Cost-benefit and Risk-benefit analysis


What is Justice Breyer's tunnel vision problem?


What was his environmental law example and why does it matter?


What are the problems with using CBA?


Do the costs and benefits always fall on the same group?


Analyze this for the endangered species act.


What is the special problem with benefits?


4 - When is the president prevented from using CBA?


What was the Delaney clause and how does it illustrate this?


[Supplement info - Two corrections are needed in this section.  First, contrary to the statement in N.4, Congress has not completely repealed the Delaney Clause.  The 1996 legislation created an exemption from the Clause for pesticide residues in processed foods, but the Clause otherwise remains fully applicable to food additives.  Second, the correct name of the statute of which "SBREFA" is an acronym is the Small Business Regulatory Enforcement Fairness Act.  The text in N.1 and N.8 omitted the word "Fairness."]


What about the cotton dust standards?


Should we use CBA for health regulations?


6 - Is failure to comply with 12866 grounds for judicial review of a rule?


How does regulatory analysis fit with the notice and comment process and judicial review?


7 - What type of regulatory analysis does NEPA require?


What does the Regulatory Flexibility Act try to prevent?


How was RFA strengthened in 1996?


Why do we can about the impact on small business?


Problem of hiring workers


Why do we care?


Why will this get more important?


The Welfare Reform Act has undone the safety net


9 - What is an unfunded mandate?


How is this stealth regulatory reform?


What is the required by the Unfunded Mandates Act of 1995?


Agency must do a CBA if the costs exceed 100M


What would be the impact of banning unfunded mandates?


Analyze the types and impact of unfunded mandates on public schools.


§ 5.9 Negotiated Rulemaking - 314


Acus, A guide to Federal Agency Rulemaking - 314


What is reg-neg?


How do you set it up?


Why do it?


Do you still have to do notice and comment?


How does notice and comment prevent the agency from being bound by reg-neg agreements?


William Funk, “When Smoke Gets in Your Eyes:  Regulatory Negotiation and the Public Interest—EPA’s Woodstove Standards” - 316


What is the representation problem in reg-neg?


Which group did Funk say got left out?


Why?





