§ 4.2.2 Official Notice - 189


General notes


There are always exceptions to the law because we have a lot of district judges and not every wrongly decided case gets appealed and if it does, the SC only takes the important ones.


Inspections


Must have an administrative warrant, unless it is a pervasively regulated industry


No probable cause is necessary


Use neutral standards


Statistical sampling


Scheduled inspections


Can be ex parte


Just intended to prevent harassment


Some times you need a more specific warrant


OSHA


Licenses can be predicated on right to inspect without a warrant or notice


Can still complain of harassment


This is all under the United States Supreme Constitution


Some state laws and constitutions require more process and more in the way of warrants


What is Agency Notice?


How do you handle the problem that the decisionmaker is taking notice when he uses his own expertise, but that is not something in the record that the parties are able to respond to?


Does the LA APA allow this?


Four separate issues:


When is agency taking notice of a fact, as opposed reaching a conclusion on their own expertise?


If the agency is taking notice, what rights does the defendant have to contest the notice?


How far may the agency rely on its own expertise, including disregarding the unopposed testimony of defendant's expert?


How must the agency document its use of its own expertise to take notice of a fact?


The Record


The key is the record


The court has to have something to review, and most of these cases are really about the absence of information in record that lets the court figure out what the board was doing.


If the court can figure it out, they usually defer.


Franz v. Board of Medical Quality Assurance - 189


Board suspended his license for a year, put him on 10 years probation, and found him guilty of gross negligence, dishonesty, and falsifying a medical document


Facts


What happened to the patient in this case?


Opinion


What is the doc claiming was done improperly in the hearing?


Why is this less of a problem for a board of physicians?


How would this change if the board had lay members?


A majority of lay members?


Why did the trial court reject this view of the need for a record?


Why does the doc need more detailed notice of the facts to be reviewed?


Did the court limit the board to relying on expert testimony?


Will this standard be different before the court?


What  about facts that are not subject to expert knowledge - does the doc get notice of them?


Did the court let him go back to practice while the board had a rehearing?


Why not?


Notes and Questions - 192


2 - Rebutting officially noticed evidence


If a party has a right to rebut facts that the agency takes notice of, why did the court uphold the finding about Anaheim hospital?


How can a defendant rebut issues that come up for the first time in the decision?


3 - Legislative Facts


What are these again?


What if the agency adopts a policy that every doc who over-prescribes amphetamines loses his license for a year?


What issue does this leave open?


Legislative facts can be contested though briefs and motions to reopen


This is different from contests regs - that is done through the notice and comment process


4 - Notice or evaluation of evidence?


This is murky - is the agency taking notice or making up its own mind?


The problem is the right to rebut and that ability for the court to review


The agency can ignore witnesses


Best if the agency gives the party notice at the hearing that it has objections to the witness testimony


Not necessary if it explains in the record why there was no way to rebut its findings


5 - Problem


Land lord petitions rent control agency to raise the rents


Shows his investment at $2,000,000


His expert says 12% is a fair rate of return


Tenant says he is lying - he told her it was only 1.4M


Board rolls back the valuation and the rate of return


What are the issues?


§ 4.3  The Decision Phase: finding Facts and Stating Reasons - 196


How much must the agency put in the record?


In the Matter of Ciba-Geigy Corp. - 196


Where did the agency's fact finding fall apart?


What happened?


Why?


Notes and Questions - 198


1 - town could have forced a formal hearing by filing an intervention and posting bond, but did not choose to.


4 - Link between the facts and the law


Must do more than just recite the evidence


Must explain why it reached its conclusions, esp. if the are contrary to the evidence


5 - Explanation and discretion


What is the relationship between requiring the agency to explain its actions and interfering with its discretion?


6 - Post hoc rationalizations 


Should the agency be allowed to supplement the record in its briefs if the case is appealed to the courts?


7 - Findings at every level?


Should the agency head have to make separate findings when she adopts the ruling of the ALJ?


What if she disagrees?


8 - Problem - Excluding the mobster's girlfriend from the casino


Why don't mobsters fight it more?


Girl friend is more questionable


Should there at least be an explanation of the reasons so the court can review it?


§ 4.4 Effect of Decision: Res Judicata, Stare Decisis, Equitable Estoppel - 202


Courts are bound, to a great extent by precedent, collateral estoppel, and res judicata - how should these apply to agencies?


§ 4.4.1 Res Judicata and Collateral Estoppel - 203


What is res judicata - claim preclusion?


What is collateral estoppel - issue preclusion?


University of Tennessee v. Elliott - 203


What is the key factor about the defendant?


What was the agency decision?


What laws did plaintiff use to get into federal court?


What policy did the court articulate about the use of state administrative law decisions in federal court?


How might this hurt an agency?


What was the weight of the agency's decision in the:


 Title VII claim?


1983?


Why were they different?


How might you attack the deference under 1983?


Notes and Questions - 205


1 - States


Many states also treat administrative findings as conclusive


Ryan v. NY Telephone


Fired for stealing


Contested it a comp hearing, with a union rep but not a lawyer


Board upheld theft charge


Later sued for false arrest, defamation, and wrongful discharge


Estopped - the agency findings were conclusive - he should have had a lawyer, that was his problem


Remember those nolo contendere pleas?


Why do that instead of pleading guilty?


2 - Preclusion against the Feds


Much more limited


Can bar the same legal issue against the same parties


Does not apply to the same issue and other parties.


3 - Non-acquiescence


Ignoring a decision and re-litigating in other cases


Some limits on this, but not as extreme as indicated in the book.


Intracircuit v. Intercircuit


A real problem because the circuits are very different and plaintiffs can shop.


4 Criminal Law


usually preclusive if the state wins


not preclusive if the defendant wins - Why?


Is the agency decision binding on later criminal trials?


§ 4.4.2 Consistent Decisionmaking: Stare Decisis - 208


United Automobile Workers of America v. NLRB - 208


What did the NLRB do that was contested?


Did the court rule that the agency cannot do this?


What did the court require?


What about if the agency is relying on notice and comment rules in the adjudication, like the ones promulgated to narrow the adjudications?


Notes and Questions - 209


Why might an agency not explain?


Why not use rule making to change the policy?


§ 4.4.3  Estoppel - 210


Foote’s Dixie Dandy, Inc. v. McHenry - 211


State court


State tax question


Can an agency be bound by mistakes of its employees?


When did the court say an agency might be bound?


Notes and Questions - 212


1 - Feds


Feds do not buy this - IRS could not give any advice if it applied


SC has said no, but not said Hell no!  


This is a big deal if there are criminal penalties


The courts are more generous if criminal intent is at issue and the defendant relied on advice from the government


The feds often farm out giving advice.


What if medicare fiscal intermediary (the private contractor that pays medicare bills) says it is all right to bill for a medical student's work, even through the statute is unclear, then you get prosecuted?


Is the law clear?


Are they really the government?


What if they say nothing, but pay the claims?


P. 216.  Add to the end of N.5:


The General Electric case used the concept of fair notice to shield a regulated party from a monetary penalty, but subsequent cases have extended this precedent to apply to remedies that are less clearly punitive in nature.  See Trinity Broadcasting of Florida, Inc. v. FCC, 211 F.3d 618, 628 (D.C.Cir.2000) (denial of renewal of license of television station); United States v. Chrysler Corp., 158 F.3d 1350 (D.C.Cir.1998).  In Chrysler the National Highway Traffic Safety Administration ordered a recall of certain Chrysler sedans, because it found that the seatbelts in these cars did not meet NHTSA standards for strength.  The court held that Chrysler did not have to recall the cars, because the standards had not been clear enough to give Chrysler fair warning of the manner in which the government expected the manufacturer to conduct its safety tests.  


Is this a proper extension of General Electric?  


If the cars don't meet safety standards, should due process prevent the government from ordering a recall?





