Chapter 1

Introduction to Administrative Law

Why Study Administrative Law?

It is a big part of what most lawyers do

Federal agencies

State and local boards

Key to health law and corporate practice in general

Even comes up in tort law

The standards are very different from litigation

If agency law applies, and you do not know it or how to deal with it, by the time you find out your client will be SOL

Three Core Agency Functions

Regulation

This is similar to law enforcement

Most agency enforcement is civil, but Department of Justice (DOJ) can do  criminal prosecutions

Beneficence

Social Security, Medicare, Medicaid, Food Stamps, Charity Hospitals

Education and Publicity

CDC can only advise and educate, as well as provide grant support for things it wants to encourage

Why have Agencies?

Flexible

Can respond to new threats

Can change rules without involving the legislature

Non-Adversarial

Does not depend on prowess and resources of the private lawyers

Can balance societal needs as well as those of parties

Can use its own expertise

Disadvantages of Agencies

Agency capture

Agency is controlled by interest groups or regulated parties

Hard to avoid if the regulated parties have all the expertise

Hard to get good expert personnel

Many directors are political appointments with no expertise

Hardest at the state, and the smaller the state, the harder to have agency expertise

Particular problem in public health and health care

What are the alternatives to agency regulation?

Criminal Law

Expensive because of Due Process Requirements

Demands Specific Prior Law (Homeland Security Notwithstanding)

Private Litigation

Impossible to predict what is correct behavior

Penalties out of line with harm

Ignores public benefit in favor of litigants and their lawyers

Administrative Law in the Constitution

What does the US Constitution say about agencies?

What did the founders expect the government to look like in 1800?

When did the Federal government begin to look like its modern form?

How are agencies set Up?

Formed when the Legislature passes a law that sets them up

Organic Act, also called the Enabling Act

Agencies only have the powers they are granted by the legislature or state constitution

Every branch of government is an agency, in that it was established, funded, and governed by acts of Congress

Whitehouse

DOJ

Courts

Military

Agency Powers

Rulemaking

Adjudication

Permits

Licenses

Inspections and Investigations

Education and Publicity

How is Administrative law different from first year courses?

Not litigation based

Based on non-adversarial process

Not a common law system

More like a code system

Must learn to work with the agencies through time

Litigation is one shot

Agency practice is ongoing with both clients and regulators

State and Federal Administrative Law
Key Differences

Different separation of powers issues

Multiple executives in many states

AG and governor

Other independently elected agency heads

At least one unicameral legislature

Many states do not defer as much to agency expertise

LA limits agency power more than the feds

Why is the New Deal Important in Administrative Law?

Beginning of Modern Agency Government

Prior to the New Deal, Few Federal Agencies

FTC, ICC – antitrust, railroad rate regulation

Most Regulation was done by States

Very Active in the 1800s

Reined in by the US Supreme Court in the 1880s for interfering with interstate commerce

Big growth of Federal government during World War II

Administrative Procedure Acts

Code of Procedure and Bill of Rights for Agency Actions

 Federal APA was passed in 1946, after 10 years of fighting

It was opposed by Republicans and Southern Democrats who opposed the New Deal

California passed an APA in 1945, other states followed over the next decade

Ignore the book’s discussion of the MSAPAs

Does the APA completely define the procedures for every agency?

The APA controls when the organic act is silent

Many agencies have specific procedures in their organic acts

Some are very different from the APA

States have their own versions of the APA

When you represent a client before an agency, you must know the state APA

Local government agencies are often exempt from the APA – one more set of rules to know

Public Information Laws

Biggest change in administrative law since the APAs were passed

These are intended to allow citizens and the media to act as watchdogs on the agencies

Mostly are used by corporations and foreign governments as cheap ways to collect information on business trends and competitors

Freedom of Information Acts (FOIA)

The federal government and the states have law FOIA laws that allow access to information held by agencies

Anyone can get access and you do not need a reason

Exceptions to protect privacy and agency functions

Open Meetings and Sunshine Laws

There are federal and state laws that require public access to meetings

Failure to comply can make the agency action void in some cases

Privacy Law

Federal and state

Provide limits on what personal information held by agencies can be released

Limits what personal information agencies can collect

Public Information Laws Post 9/11

All are being rethought after 9/11

EPA public information regulations required an inventory of dangerous chemicals at industrial plants to be posted on the WWW

Other regulations made most information about public infrastructure public

Privacy laws have been undermined by the Patriot and Homeland Security Acts

Now one of the major issues in administrative law

Chapter 2

Takings Review

What is a "taking"?

What due process is involved?

What about compensation?

How is compensation measured?

What is a regulatory taking?

New Property v. Old Property

How are the rights different for new property versus old property?

What if I take your medical license, versus taking your land?

What if I abolish your job or your welfare entitlement?

How strong is the notion of new property?

North American Cold Storage

What type of property is at issue?

New property or old property?

Why does the city want to do?

Why?

Is this a taking?

Compensation analysis

Public use analysis

What Process was the Defendant Entitled To?

What process did the city provide?

What process did the defendant claim he was entitled to?

What process does the court say is constitutionally mandated?

What is their rationale?

What is defendant's remedy if the city is wrong?

The pre-1996 Welfare System

What is the general attitude toward people on Welfare?

How was this reflected in the administration of the welfare programs?

What was AFDC?

What were the unintended consequences of the welfare system?

Goldberg v. Kelly

Statutory Entitlements

What makes a benefit an entitlement?

What is a matrix regulation?

Matrix Regulation

Why a Hearing?

Why couldn't plaintiff hire an attorney and file a written response to the termination letter?

What could she do at a hearing that she could not do in writing?

Why wasn't a post-termination hearing enough?

Why didn't the state want to give everyone a hearing?

Goldberg Rights - I

1) timely and adequate notice

2) oral presentation of arguments

3) oral presentation of evidence

4) confronting adverse witnesses

5) cross-examination of adverse witnesses

Goldberg Rights - II

6) disclosure to the claimant of opposing evidence

7) the right to retain an attorney (no appointed counsel)

8) a determination on the record of the hearing

9) record of reasons and evidence relied on; and

10) an impartial decision maker

Costs of Goldberg 

What does granting these hearings do to the cost of removing someone from welfare?

What does this do to the global cost of the benefits system?

What does it do to the balance of benefits costs to administration costs?

What expectation does it create for welfare recipients? 

The 1996 Act

Who pushed for welfare reform?

What does the new name for AFDC

TANF - Temporary assistance for Needy Families 

What does the name change tell you about the change in philosophy?

How does this affect future Goldberg actions?

Employment Hearings

Only government employees have  constitutional rights to a hearing and due process

State rights are defined by the state law, not the US constitution, and can be broader than the US rights

States can create rights to employment due process for private employers

Boards of Regents v Roth

What were the terms of the contract?

Why did he claim he was fired?

Is this before the court?

What process did he want?

Did the university claim he had done anything wrong?

Could this have changed the result?

Did he get the hearing?

Goldsmith v. Board of Tax Appeals

Plaintiff claims he met the set standards

Like an entitlement

If the government has set standards you meet, you get a hearing

Perry v. Sinderman

Facts

Taught for 10 years

University policy was to not fire without cause after 7 years

Fired without cause

What process did he want?

What did the court think?

Homeland Security and the CIA

One of the big fights over the Homeland Security Bill was the employee rights

Security agency personnel are subject to firing without stated cause and get no hearing.

The Homeland Security Act extends the definition of a national security job to many more employees, who thus lose civil service protection

Why do this?

Is this a good idea?

Putting Limits on the New Property

What due process limits can the state put on new property it creates by statute or regulations?

Cleveland Board of Education v. Loudermill

What was the statutory limitation on firing these employees?

What sort of employment expectation does this create?

Is this enough to create a property right?

What due process did the state provide for these employees who were being fired?

Is this consistent with Sinderman?

Loudermill at the United States Supreme Court

Why did the state say it did not need to follow Sinderman?

How is this supported by the "bitter with the sweet" doctrine?

Does the United States Supreme Court buy this argument?

What would be the result if the Court had bought the "bitter with the sweet" doctrine?

Job Security in Public Workplaces

What is the traditional trade-off between a public job and a private job?

How can job security for government employees hurt the general public?

What has been the trend for job security in private employment?

What is the cost of reducing job security for public employees?

Discussion Problem 1

Assume you are the state health officer

What are your alternative careers?

How would limited job security affect your ability to protect the public's health?

What interest groups must you satisfy?

Which are strongest in LA?

Discussion Problem 2

How does electing prosecutors affect the way they do their job?

Is the prosecutors job just to get the most convictions as possible?

How does this lead to innocent men on death row?

Would it be better to have career prosecutors?

Mini-Review

New Property

What is old property?

Is old property in the constitution?

What is new property?

How is new property created?

What is the "bitter with the sweet" doctrine?

Goldberg

Why is the case for a pre-termination hearing so compelling in Goldberg?

How are the plaintiffs in Goldberg different from those in Roth, Sinderman, and Loudermill?

What are the Goldberg hearing rights?

The Job Cases

What it the key difference between Roth and Sinderman?

What was the timing issue in Loudermill?

How elaborate is the required pre-termination hearing in Loudermill?

Is it a substitute for a post-termination hearing?

Does getting  a hearing mean your client wins?

Are medical and legal licenses new property?

What due process rights would you expect if the state were revoking your license to practice?

Would you expect the same rights if the state did not let you take the bar exam?

What does this tell you about your conduct before you are licensed?

LA Law Note - Title 49, Chapter 13, §961. Licenses

C. No revocation, suspension, annulment, or withdrawal of any license is lawful unless, prior to the institution of agency proceedings, the agency gives notice by mail to the licensee of facts or conduct which warrant the intended action, and the licensee is given an opportunity to show compliance with all lawful requirements for the retention of the license. If the agency finds that public health, safety, or welfare imperatively requires emergency action, and incorporates a finding to that effect in its order, summary suspension of a license may be ordered pending proceedings for revocation or other action. These proceedings shall be promptly instituted and determined.

American Manufacturers Mutual Insurance Co. v. Sullivan (1999) 

PA Comp law require employers to pay reasonable and necessary medical bills

Plaintiffs wanted them paid up front, employers wanted them to prove the necessity and reasonableness first

Plaintiffs say this is a termination of benefits and they want due process

Court says they not yet qualified and must prove eligibility

 Rethinking Goldberg

When do you get your hearing?

Social Security Disability
Basic Procedure drill - I

Get a form the office

What is the illness, the work history, the doc?

SSI orders records

A doc at SSI at Disability Determination Service - run by state as contractor - makes a determination

Sends to regional office

Regional office pays, QA, or denies

Ask for reconsideration

This is all done with records

Social Security Disability
Basic Procedure drill - II

At the state level, the examiner can call the patient's doc

At the fed level, the expert is bound by the patient's doc

Most problems arise because of poor documentation

Applicants can submit new info and get a new evaluation

After denial, you can ask for a hearing before ALJ

At the hearing stage, you ask for an expedited review if the case is clear

ALJ's decision is final

Volume of Claims

How many claims does SSA decide every year?

How big is the disability system (SSD)?

Why is this important background for Matthews v. Eldridge

Matthews v. Eldridge (1976) 

Why does SSD require periodic review of benefits?

When does SSD provide a hearing?

 What if the claimant is successful at the hearing?

 How long can this take?

 Why does the Court find this is less critical than in Goldberg?

 What does plaintiff want?

What data is used for making disability determinations?

Who would be the witnesses and how is their information collected?

Does the claimant's testimony matter?

How does this change the equities of Goldberg?

Why is the administrative decisionmaker less prone to make errors in this case than in Goldberg?

Cost Benefit Analysis

What are the Mathews factors?

C = P x V

Cost = Probability of increased accuracy versus Value of the benefit

How would you apply these factors to Matthews?

Does plaintiff get his pre-termination hearing?

What about other administrative decisions?

Limitations on Hearings

De minimis Test

Some deprivations are too insignificant to trigger a right to a hearing

Putting a cop on paid sick leave did not trigger due process

Otherwise the courts will be in every employment action

We will see this again with 1983 actions

Alternative Remedies

Due process is not the only remedy for many actions

Contracts with the government are not property but are agreements governed by contract law.

Unger v. National Residents Matching Program

Failing to admit resident after signing the match contract did not trigger a hearing, but would support a breach of contract action.

Does you client really need a hearing, or do you have a contract action?

Which is better?

“Liberty” - The Prison Equivalent to New Property

Key question - what rights does a prisoner retain?

Constant Problem in LA

Angola

Juvenile justice made the international press 

Decent prisons cost more money to run, so the state has an interest in getting out of these cases without really changing things for the long term.

Lots of room for graft as well

42 USC 1983

State prison cases are mostly filed under 42 USC 1983, alleging that the state deprived them of their civil rights.

Due process claims, such as Sandin

"Cruel and unusual punishment claims" which generally deal with conditions of confinement or medical care.

Due Process Claims

Due process claims require the plaintiff to show that he had a liberty interest in the proceeding.

Even if the court finds a liberty interest, that just lets the prisoner into court.

Sandin v Conner 1995

Prisoner got 30 days in solitary as punishment.

Is this cruel and unusual?

Did he get a hearing?

What more did he want?

Good Time Credits

Are these constitutionally required?

Why have them?

What was it about the good time credits at issue in Wolff v. McDonnell that created a liberty interest?

What Process is Due?

Any protected liberty interest in not going to the hole?

Why did he get the hearing he is complaining about?

How did Hewitt lower the burden for prisoner lawsuits?

Prisoners no longer had to show a grievous harm but only the violation of a rule

Rules in Prison

What did the prisoners do after Hewitt?

Gets the federal courts into prison management

What did prisons do to avoid these claims of improper procedure?

Is this a good thing?

How did the majority (Rehnquist) opinion limit Hewitt?

What does the trigger a hearing?

O'Conner - Any action taken for a punitive reason triggers due process

Does Rehnquist agree?

What factors does he look to? 

What rights does a prisoner retain?

Some freedom to exercise religion

Some limited right to communicate with the outside

A little bit of free speech

Some bodily integrity, at least in the area of medical care

Freedom from beatings and the like through 1983 and state laws.

Trade-offs in Prison Regulations

Assume you have been hired to develop a new set of prison regulations for Angola.

What are the tradeoffs you must deal with?

What happens if prisoners have lots of rights?

What if prisoners have no rights?

How Can Prisoners Enforce their Rights?

Should jailhouse lawyers get special (positive) treatment in court?

How much latitude should outside lawyers have in asserting rights for prisoners?

Should there be different rules for juvenile prisons?

Who decides about representation for kids if the parents are not fit?

What about medical decisions for them?

Stigma as deprivation of liberty

How would Roth have been different if the university had fired him because it said he was a terrible teacher?

What did Constantineau find was sufficient stigma as to justify a hearing?

Flyer listing the drunkards

Could not sell them alcohol

Paul v. Davis

Paul v. Davis let the sheriff give out a list of "active shoplifters" even if defendant had not been convicted yet.

The court distinguished Constantineau:

Said that there was a stigma because drunks could not buy alcohol.

What did Justice Brennan say this would allow the states to do?

Have commissions do ex parte trials as long as all they did was public condemnation, such as calling the person a Communist or a traitor.

Public Child Abuse Registries

Valmonte v. Bane, 18 F.3d 992 (2nd Cir.(N.Y.) 1994)

Plaintiff was put on the child abuse register because of a complaint

Employers were required to check this list

Court found that this deserved a hearing

Siegert v. Gilley, 500 U.S. 226 (1991)

Defamatory job recommendations from Government employer

Not a constitutional violation

Perverts R/US WWW Sites

Privacy loses to security

United States Supreme Court recently ruled that persons convicted of even minor sex related crimes, such as public indecency as teenagers, could be put on a state WWW site without a hearing.

Connecticut Dept. of Public Safety v. Doe, 123 S.Ct. 1160, 71 USLW 4125, 71 USLW 4158 (2003)

Smith v. Doe, 123 S.Ct. 1140, 71 USLW 4182 (2003)

Claimed this was police power prevention, not punishment

Problem

Low income housing has one year leases and bounces tenants if they deal drugs

Plaintiff contests being bounced without getting a hearing first

Should she be able to get one first?

Richmond Tenants Organization, Inc. v. Kemp, 956 F.2d 1300 (4th Cir. 1992)

If Defendant loses, can it solve the problem with month to month leases that are not renewed if you deal drugs?

Alternative to Goldberg Hearing

HUD v. Rucker, 535 U.S. 125 (2002)

State brings eviction proceedings against public housing tenants who had drugs or a drug dealer in the house

Tenants say they cannot be evicted for what they did not do themselves

Courts says, Yes you can, it is your responsibility to keep drugs and drug dealers out of the projects

Where is the hearing?

The hearing requirement was satisfied by the hearing in the state court eviction process

Ingraham v. Wright

Paddling school kids

What is the alleged harm?

What are the alleged constitutional law violations?

Why isn't paddling cruel and unusual?

Administrative Costs

What do the plaintiffs really want?

How will requiring a hearing before paddling advance their ultimate goal?

Goss Style Give and Take

Goss was the suspension case

Got informal give and take before suspension

No confronting witnesses

No counsel

How is Goss distinguishable from Ingram?

How is the Mathews analysis used in Ingraham?

What is the cost of a hearing?

What is the potential benefit?

Was there evidence of widespread problems?

Why did the court talk about the open nature of schools?

Would paddling in prison be different?

Why is there little chance for error?

Why not even a Goss hearing in Ingram?

What are Alternative Remedies?

Tort claims under state law

Negligence

Intentional torts

May be immune

42 USC 1983 claims

What would you need to show to make an alternative claim? 

Tort Remedies as Due Process

What are the limitations on a tort remedy as a substitute for due process?

How do you pay for tort law?

What are the potential recoveries?

What is the timeframe?

What about governmental immunity?

How would tort law work in these cases?

When is a Hearing Right Meaningless?

Parratt v. Taylor

Prison negligently lost plaintiff's hobby kit

Why was a hearing meaningless in this case?

Is a state tort claim a meaningful remedy?

What remedy would you set up?

Hudson v. Palmer

Guard intentionally destroyed prisoner's stuff

Why was a hearing meaningless in this case?

How can due process be satisfied?

What are the appropriate remedies?

Should the prison pay for the inmate's stuff?

Daniels v. Williams

Jail prisoner slips on pillow on stairs

Sues for 1983 due process deprivation for injury

What does the court say satisfies the due process requirement? 

NB - Things like negligent prison health care are actionable as cruel and unusual punishment, not due process violations

Zinermon v. Burch

Negligence as sham to avoid due process

State fails to give mental patient statutory due process before locking him up

Defendant hospital claimed this was negligent and thus the only remedy was state tort law

Was he locked up for a long time?

How does this affect the defense?

What did the court say about the "I forgot to get him a hearing defense?"

Lujan v. G & G, 121 S.Ct. 1446 (2001)

State contract terms required contractors to pay prevailing wage rates

If there was a dispute, the state would withhold the payments until the dispute was settled

Plaintiff claimed this was deprivation of property without a hearing

Do they get a hearing?

If not, what is the remedy?

Right to Counsel in Administrative Hearings

Was there a right to appointed counsel in Goldberg?

Where there any limitations on her hiring a lawyer?

Why was that unrealistic for her?

Can the government limit your ability to privately retain counsel?

Walters v. National Ass'n of Radiation Survivors

Upholds $10 limit on attorney's fees in VA proceedings

When was this passed?

What was the intent at the time?

What is the effect in 1985?

No attorney representation

Why does the VA not like Attorneys?

Just gum up the machine

Do not increase accuracy

Who does represent veterans?

Lay persons from support organizations

Any evidence attorneys would do better?

Representing Veterans before the VA

This case is still good law, making it very difficult for veterans to fight claims denials.

You can get fees when you file in Ct Ap Vet Claims

Limit of 20% in the regulations

Review of fee agreements by the court of vet apps

Fees available if position of DVA was not justified - hard to prove

See: http://www.vetadvocates.com/ if you are interested in representing veterans before the VA.

Academic decisionmaking

Why is there a greater due process right for non-academic discipline than for academic failure?

What does the Board of Curators of the U. of Mo. V. Horowitz (Horowitz case) tell us about due process rights for students who are flunked out and why?

What should you do if you are representing such a student?

Van Harken v. City of Chicago

City decriminalized its parking ticket system

Why is this critical?

Administrative review by contractor lawyers

No right of confrontation

The officer did not have to appear

Ticket was the record of the officer's testimony 

Hearing officer could subpoena the  officer in unusual cases

Hearing officer could cross-examine defendant.

What is the Mathews Analysis?

How much police time did this save?

How big was the calculated savings per mistaken determination?

How much was at stake for the innocent ticket receiver?

Is this constitutional?

What else could it be used for?

What if there are no disputed facts?

Altenheim German Home v. Turnock, 902 Fed 2nd 582 (Cir 7 1990)

Hospital licensing dispute

What sort of issues could leave no disputed facts?

What is the rationale for a hearing?

What would be the result in these cases?

Review of Adjudications

Adjudications are like trials

They resolve the facts of specific disputes

Binding only on the specific parties

All of the hearing cases we have read fit this model

Is it an Adjudication at All?

If the agency is not determining facts in individual cases, there is no individual right to a hearing

Do you get a hearing if you do not like a law passed by the legislature?

What are your remedies for statutes you do not like?

Rule Making v. Adjudication

Rule making is like the legislature

You get participation through notice and comment

No individual right to participation

Thus it is critical to determine whether an agency action is an adjudication or a rule making

Londoner v. Denver

What did the city do that lead to the case?

What was the procedure for determining the charge?

Did it depend on a standard rule?

Was there a hearing at any point in the charge setting process?

Why did the court find that this was an adjudication rather than a rulemaking?

Do you think it mattered what kind of property it was? 

Bi-Metallic Investment Co. v. State Board of Equalization

How is this case different from Londoner?

What did the plaintiff want?

Rulemaking or adjudication and why?

Any right to a hearing?

Think back to Constitutional law - do taxpayers ever get a hearing to contest tax RATES as opposed to individual assessments?

Rules that Only Apply to One Entity

You regulate copper smelters in Montana

There is only one smelter

The state passes a rule setting arsenic levels in the effluent for copper smelters

Adjudication or rulemaking?

What are the factors?

Review of Adjudications

Adjudications are like trials

They resolve the facts of specific disputes

Binding only on the specific parties

All of the hearing cases we have read fit this model

What if there are no disputed facts?

Altenheim German Home v. Turnock, 902 Fed 2nd 582 (Cir 7 1990)

Hospital licensing dispute

What sort of issues could leave no disputed facts?

What is the rationale for a hearing?

What would be the result in these cases?

Is it an Adjudication at All?

If the agency is not determining facts in individual cases, there is no individual right to a hearing

Do you get a hearing if you do not like a law passed by the legislature?

What are your remedies for statutes you do not like?

Rule Making v. Adjudication

Rule making is like the legislature

You get participation through notice and comment

No individual right to participation

Thus it is critical to determine whether an agency action is an adjudication or a rule making

Londoner v. Denver

What did the city do that lead to the case?

What was the procedure for determining the charge?

Did it depend on a standard rule?

Was there a hearing at any point in the charge setting process?

Why did the court find that this was an adjudication rather than a rulemaking?

Do you think it mattered what kind of property it was? 

Bi-Metallic Investment Co. v. State Board of Equalization

How is this case different from Londoner?

What did the plaintiff want?

Rulemaking or adjudication and why?

Any right to a hearing?

Think back to Constitutional law - do taxpayers ever get a hearing to contest tax RATES as opposed to individual assessments?

Rules that Only Apply to One Entity

You regulate copper smelters in Montana

There is only one smelter

The state passes a rule setting arsenic levels in the effluent for copper smelters

Adjudication or rulemaking?

What are the factors?
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Informal Adjudications

We have been talking about informal adjudications

Most adjudications are informal

Goldberg hearings are the most structured

Matthews shows that they may be on paper until the appeals

Can be as simple as talking to the principle before getting suspended

Contrast with Federal  Trials

Article III judges in the federal system

What are the protections for these judges?

Can they be told what to do?

Are the attorneys for the parties independent of the judge?

How are ex parte contacts handled?

Are Judges supposed to know the subject matter?

What goes in the record?

Formal Adjudications

These are modeled on civil trials

They are defined in the APA

Requirements for Formal Adjudications

Separate prosecuting and adjudication functions, and no ex parte contacts with the decisionmaker - 556(d)

An agency must allow such cross-examination at the hearings as "may be required for a full and true disclosure of the facts" - 556(d)

The hearing must be conducted by an ALJ who is hired and assigned to cases according to set standards

Attorney's Fees

If the private party wins and the agency position was not substantially justified, the party can recover attorney's fees under the Equal Access to Justice Act

Unusual, but it happens

Important to remember

Cost of Formal Adjudications

Why do these requirements increase the time and cost of adjudications?

Who can be a party?

How is this different from a trial?

They are only used when they are specifically required by Congress

What language triggers a formal adjudication?

554(a) - "adjudication required by statute to be determined on the record after opportunity for an agency hearing" 

Nuclear Power Plant Regulation

Originally regulated by the Atomic Energy Commission

Charged with both regulation and promotion of nuclear power

Regulation was split off to the Nuclear Regulatory Commission because of conflicts of interest

Important administrative law battle ground

Why are Nuclear Power Plants Controversial?

What do they use as fuel?

What else is this used for?

What if it gets into the environment?

What happened at Chernobyl?

What would an accident like this mean near a US city?

What does NIMBY mean?

Who Pays if there is an Accident?

Price-Anderson Act

Nuclear Energy Institute

Mothers for Peace

Who really pays if there is a huge accident?

What are the advantages of nuclear power?

Why has France pushed for 50% nuclear power?

What about the environment if there is no accident?

What do we do to prevent accidents like Chernobyl  

What do you think?

Who should decide?

What type of Agency Action is Nuclear Plant Licensing?

What factors do we look for?

City of West Chicago v. NRC 

What did Kerr-McGee process in West Chicago?

What had piled up?

Why did it pile up?

Disposal of Nuclear Waste

Where do we dispose of nuclear power plant waste in the US?

What has stopped the development of a central depository at Yucca Mountain?

What is the impact on the nuclear power industry?

Is this a smart strategy for stopping nuclear power?

What was the Hearing About?

KM wants to tear down some buildings and receive and store more stuff on the plant site

What happens if they cannot do this?

Is this the right long term answer?

Why do they want to do this?

What act Provided for a Hearing?

The controlling act, The Atomic Energy Act, requires a hearing

Why do KM and the NRC want an informal hearing?

Can the question be resolved by looking at the NRC regs which only require an informal hearing?

What else controls?

What does the AEA Say?

"the Commission shall grant a hearing upon the request of any person whose interest may be affected by the proceeding, and shall admit any such person as a party to such proceeding."

Do the Magic Words have to be in the Statute?

What do you look for?

Congress must clearly indicate its intent to trigger the formal, on-the-record hearing provisions of the APA. ... We find no such clear intention in the legislative history of the AEA, and therefore conclude that formal hearings are not statutorily required for amendments to materials licenses.

What about Previous Hearings on Reactors?

Court says it is not sure they were required, but even if they were, that is not precedent here.

What does the City Claim are its Liberty and Property interests?

Does the court buy this?

Why doesn't it matter?

What due process did the city get? 

How was Mathews v. Eldridge used in this Case?

What were the costs?

What were the benefits?

Would an oral hearing improve the accuracy of the process?

What do the city politicians really want, beyond endless delay?

Another Avenue to Formal Adjudications
Lane v. USDA, 120 F.3d 106 (8th Cir. 1997)

Statute required hearings but did not say "on the record" or otherwise refer to the APA.

The court held the hearings were covered by the APA, since the statute called for formal hearings and seemed to require that decisions be made on an exclusive record.

Exclusive record – only the materials from the hearing.

Recap - Formal Hearings

Expensive and time-consuming

Trial procedure

Too many parties

Almost always derail agency action

Magic words are not necessary, but the congressional intent must be clear for a court to order a forma hearing

Almost never used

Comparative Hearings

What is two or more people want the same benefit?

Ashbacker Radio Corp. v. FCC

What must the agency do if there are competing applications for a single license or permit?

Comparative hearings

Multiple parties, one permit

Multiple permits, but only one can be economically viable

Certificate of Need Example

Public Law 93-641 set up the process

Health care is not a competitive business, so more hospital beds and capital equipment results in higher prices

Required health care facilities to get a permit before making major capital expansions

Competing applications were bundled

Not a success in many states, esp. LA

Legislative v. Adjudicative Facts

Why does this distinction matter?

What is the difference?

How is this like Londoner and Bimetallic?

Metsch v. University of Florida - 95

What does plaintiff want? 

Would a hearing help improve the accuracy of the decision?

Why does he claim he was entitled to a hearing under the Florida APA?

What does subsection (5) exempt?

Why does plaintiff claim it does not apply to him?

Does his desire to go to law school meet the substantial interest test?

What is nature of the LSAT/GPA Index?

Using Rules to Create Legislative Facts for Adjudications

Perhaps the most important role of rulemaking

Allows the agency to limit the issues that are subject to a hearing at the agency level

As we will see later in the rulemaking section, a properly promulgated rule will also limit the issues that can be appealed when a court reviews the agency action

Heckler v. Campbell

Regulation concerned how to decide if a claimant can do an alternative job

How was this done before the regulation?

What does the regulation do?

What was plaintiff’s claim?

The Courts

The circuit court reversed

The guidelines did not provide the specific evidence that the old system had provided

Plaintiff was denied the right to show that she could not do the work

SSI was not required to show that the jobs were actually available

What did the United States Supreme Court hold?

Contrast with Sullivan v. Zebley

Regulation limited benefits for disabled children to a set list of 182 medical conditions

Why did plaintiff say this was not allowed by the statute?

Statute said comparable to adult determinations

How was this different from the adult determinations?

Rules to Narrow Adjudications

How does the holding in in Heckler simplify adjudications?

What was the safety valve?

Is this constitutionally necessary?

Is this better than having a formal process for the claimant to request a waiver? 

Rules Can Establish Presumptions

Rulemaking can not be used to determine individualized factors, only general rules

NLRB used a rule to establish the criteria for collective bargaining units in hospitals

Hospital association contested this, saying the law required individualized decisionmaking

United States Supreme Court said that the agency could use the rule to establish standards which were used in individual cases

Lopez v. Davis, 121 S.Ct. 714 (2001)

Upholds Bureau of Prisons regulation that categorically denied early release to prisoners who had been convicted of drug trafficking while in possession of a firearm

How does this affect their good time?

Should they get a hearing?

What does Heckler tell us?

What would you argue is different here?

Agency Summary Judgment - Weinberger v. Hynson

FDA effectiveness review of drugs already on the market 

Why is this a big problem?

FDA sets review criteria

Manufacturer must show a "real issue of fact"

What is the Matthews analysis?

Still a big problem for medical devices

Right to an Evidentiary Hearing

First - is there a statutory right to a hearing in every case?

If so, then you get a hearing

If not, then the agency can require proof of a dispute in facts

What do you have to plead to get a hearing?

How does the new welfare act change the Goldberg right to a hearing in all cases?

Adlaw and the New Deal

Mostly historical value, but the basic principles are still important

Switch in Time Saves Nine

United States Supreme Court attacked the core of the New Deal

How far can commerce clause regulation go?

How much power can you grant to an agency?

Franklin Roosevelt proposed adding new justices to the Court until he got a majority

Court blinked and the constitutional crises was averted

Morgan I

Statute required a formal rulemaking

Looks like a formal adjudication

The Secretary had the power to make the decision

Plaintiffs' submitted written briefs to the agency

Asst. Secretary conducted the hearing and made recommendations to the secretary

Secretary made the decision based on the recommendations

How is this Different from a Trial?

What did plaintiffs claim about the Secretary's decision?

Did the court allow the Secretary to make the decision if he did not conduct the hearing?

What did it require him to do?

Why would this be a problem in a modern cabinet level agency?

What can the Secretary Do?

Delegate the right to decide

Not always permitted

Adjudications often make policy, which the secretary should control

Make the hearing officer's decision final after 30 and intervene if the case is important to policy

Set up an internal appeal process to flag important cases

Decide the case on an executive summary

Intermediate reports

Must the hearing officer prepare a recommended decision?

Must that be available to the parties before the secretary decides?

Why is this important to the parties? 

Morgan II

No formal hearing requirement

Hearing examiner does not prepare a report, just sends on the record

Other agency personnel talk to the Secretary about the case

Court says a report is required if not having one would work an injustice

When would not having a report be a problem?

Witnesses in Informal Hearings

Why is witness credibility a special problem when the hearing officer is not the decisionmaker?

How must the agency handle this?

Why is witness credibility less of an issue in adlaw proceedings than in civil and criminal trials?

Matter of Kansas Faculty

Board members rejected recommendation of hearing officer, but then decided without reviewing the record

Court said that they do have to look at it if they are not going with the recommendations

Generally the courts presume they did review the stuff

In this case the court allowed interrogatories

Generally no discovery - discussed later

Separation of Functions and Internal Agency Communications 

Agencies make policy, investigate, prosecute, and adjudicate the results

How is different from criminal and civil trials?

Does this compromise the impartiality of the decisionmaker?

 Is this constitutional?

Withrow v. Larkin 421 US 35 (1975)

Medical board case

Same agency investigated the case, then pulled the doc's license

No problem, at the constitutional level

Is there something special about a medical board case?

Who usually sits on a medical board?

Walker v. City of Berkeley

What did the City Personnel Board say about her firing?

What were the two roles of the attorney who recommended that she be fired?

Why did she say this was a conflict?

What did the court find?

How did the court distinguish Vanelli?

Contacts within the Agency

 Federal APA

Non-ALJ Decisionmakers

Adversaries (investigators and prosecutors) - cannot be adjudicators in the cases they work on

Cannot advise adjudicators off the record

Other agency staff can advise off the record

Federal ALJs

May only consult on facts at issue if it is done on the record with notice and opportunities for all parties to participate

Does not seem to apply to issues of law or policy

If there is a record requirement, then the staff cannot introduce new facts into the record after the adjudication

Principle of Necessity

What is the Principle of Necessity?

Why is the important for small agencies?

Agriculture Labor Regulation

Why do you think the States, rather than the NLRB, regulate labor in agriculture?

Andrews v. Agricultural Labor Relations Board

Why was plaintiff unhappy with the hearing officer?

What did plaintiff ask for?

What did the agency do?

Do you think the answer would have been different for an Article III trial?

Proving Bias

What did the court say about judging an attorney by his clients?

Are there areas of law where there is an identity between clients and lawyers?

Is labor law one?

Court says you have to show concrete evidence of bias

Why is this hard?

Financial Conflicts

What did the court say about the mayor also being the traffic court judge?

Should this be the same problem for HHS as the Baton Rouge Parrish Levee district?

What if the lawyer/judge in Andrews would lose business if he ruled for the employer?

Is this a better argument than philosophical bias?

Professional Bias

Optometry board was all independent practitioners

Made it unprofessional to work for employers

Court disqualified the whole agency

No rule of necessity in this case

LA Naturopath Study Panel

Prejudgment or Animus?

Hate the defendant or hate everyone in the same class as defendant?

Disqualifies if you can prove specific bias

Charm school case

FTC commissioner criticized them in the press

DCDC found that comments by the FTC commissioner were evidence of prejudice

Bias is always a political issue

Removing an ALJ - APA 556(b)

The functions of presiding employees and of employees participating in decisions in accordance with section 557 of this title shall be conducted in an impartial manner. A presiding or participating employee may at any time disqualify himself. On the filing in good faith of a timely and sufficient affidavit of personal bias or other disqualification of a presiding or participating employee, the agency shall determine the matter as a part of the record and decision in the case.

Problem

Medical board has to charge disciplined docs the entire cost of the investigation and proceedings, which becomes the Board's budget

Is this like the traffic ticket case?

Head of the liquor control board says they are out to get the bar for serving underage drinkers

Does every underage drinker result in a fine?

§ 3.3.4 Ex Parte Contacts

Contacts between agency decisionmakers and people outside the agency

The previous section on separation  of functions was on contacts within the agency

What is an ex parte contact?

No prior notice

Not in the record

Why are ex parte contacts with a trial judge a problem?

Why is the problem different from agencies?

Critical factors of 557(d) - formal adjudications

Only applies to "interested persons"

Excludes requests for status reports

How can these really be nudges to the agency in particular direction?

Applies to more than facts in issue, extends to anything about the merits of the proceeding

Applies to Congress as well

What are the remedies?

Disclosure of the contact and its content

Striking the claim of the violating party if it cannot show why the contact was not a problem

Decision is voidable, not void

PAT-CO v. Federal Labor Relations Authority (FLRA)

Shanker made an improper appeal

Did not matter because the union lost anyway

Endangered Species Act

What is the purpose of the act?

Is it really to save the spotted owl?

What do you have to save to save the owl?

Why is this so hated by local landowners and businesses?

Who are the major backers?

Is it a good idea?

The God Squad

Who makes up the God Squad?

Why is it called this?

Is this an adjudication?

What kind?

Portland Audubon Society

What did they rule could be done in Oregon?

Who was the ex parte contact?

Would an ex parte contact be allowed in an Article III trial?

Why were the plaintiffs concerned?

The Role of the Court

Discussed in more detail later

Federal court cannot order the agency to change it's ruling

What did the court order in this case?

Is this satisfactory?

Congressional Pressure

What power does Congress have over agencies?

Initial enabling act

Can amend enabling act

Ongoing funding

Congressional hearings

How can this be used to violate separation of powers?

Pillsbury Co. v. FTC 

What was the FTC concerned about?

How did Congress interfere with the agency action?

 What did Senator Kefauver say?

 What did the FTC do and when?

Pillsbury’s Claims

What did Pillsbury claim in its suit?

What is the timing issue of the Congressional hearings?

The Chairman’s Actions

" . . . I wrote the opinion [in the Pillsbury case]. It is still a pending adjudication; and because of some of the penetrating questions over on the Senate side, I felt compelled to withdraw from the case because I did not think I could be judicial any more when I had been such an advocate of its views in answering questions."

The FTC's Action

What did the FTC do?

When did they make the ruling?

Did the court find this Congressional hearing a proper exercise of oversight?

What standard did the court set?

What happens now with Congressional hearings?

DC Federation of Civic Associations v. Volpe

How did Congress lean on the agency in this case?

Who sues and how did they get standing?

Did the APA ex parte rule apply?

Why did the court remand?

How is this case different from Pillsbury - what type of proceeding is it?

Congressional Oversight

Hearings

Cannot interfere with ongoing adjudications

Can inquire into agency practices and grill employees

Status Reports

May ask for status reports, which tells the agency Congress is watching

Often done to help constituents with personal problems such as SS - Congressional Casework

Administrative Judges and Decisional Independence

ALJ - Administrative Law Judge

Civil Service protections

Cannot be assigned other duties - no cleaning the toilet if the Secretary does not like your rulings

Can have performance goals

Cannot have decisional quotas

AJs - Administrative Judges

Just regular employees with no special protections

Subject to more supervision

Can do many other jobs

Critical in small agencies who do not have enough adjudications to justify a full time ALJ corp

ALJs would like to have AJs eliminated

Grant v. Shalala

What were the causes of the plaintiff’s disability?

What did the ALJ rule?

What was the "secondary gain" the ALJ  was criticized for mentioning?

The Bias Claim

What did plaintiff claim was the ALJ's bias?

Why might an ALJ develop this attitude?

Is this an argument for an ALJ corps.?

What did the agency do to investigate her complaint?

Why did the appeals court reject the right to do discovery?

The Central Panel Issue

How is a central panel like the Federal judiciary?

What are the pros and cons of a central pool of administrative law judges?

How might a central pool have its own bias?

What about limiting the right of the agency to appeal the independent ALJ's decision?

Wooley v. State Farm

Insurance Commission

How is the insurance commissioner selected?

Why is he selected this way?

Why is this important in a separation of powers argument?

Has there been trouble in the office?

Division of Administrative Law

When was this created?

Which part of the executive branch controls the agency?

What were the criteria for being an ALJ when the agency was formed?

Does this matter?

Were the decisions binding on the agencies?

How was the law changed in 1999?

How did the change affect the agency's ability to set policy?

How does this shift the balance of power between the different parts of the executive branch?

What is the political control over ALJs?

Affect on the Courts

Does the law say that the courts cannot review ALJ decisions?

Which ALJ decisions escape the reach of the courts?

Why?

What is the separation of powers issue?

The District Court Opinion

Putting aside the law, what really seemed to annoy the judge about the ALJs?

What do you think about this?

What did the District Court rule about the separation of powers issues?

Bias in Administrative Decisionmaking

Why is the chance for bias greater than with Article III judges?

Why do we worry less about bias in agency adjudications?

This is critical to understanding the approach

How does the rule of necessity and Matthews v. Eldridge figure in the analysis?

How would you analyze the effect of the current LA system on bias and its remedies?

Chapter 4

The Pre-Hearing Phase: Notice, Investigation and Discovery 

Block v. Ambach

What were the allegations?

What was the doc’s legal challenge?

Is this like “void for vagueness” in criminal law?

How would a criminal indictment have differed from the agency charges against him?

What Process Was Due?

How would the process have been different if this were a criminal proceeding?

What did the court say about his claims that he should have had criminal level due process?

Why did the length of the hearing undermine this claim? 

What defense did the court say he should have offered that would have made the vagueness issue more relevant?

Third Party Rights

Should the aggrieved patients be able to force the board to have a hearing?

What about malpractice plaintiffs?

Should they be able to intervene?

Is this a right under the APA? 

Interventions

Where do intervention rights come from?

Who did the United Church of Christ court allow to intervene in a media license case?

How did Envirocare of Utah limit United Church of Christ? 

Does it matter that United Church of Christ  was public interest and Envirocare was a competitor?

Why would an agency want to limit interventions?

Investigation and Discovery 

Does the Federal APA allow discovery?

How specific does the enabling law have to be?

Is agency discovery judged by the criminal due process standard or the civil “can lead to admissible evidence” standard?

Craib v. Bulmash

What records was Bulmash asked to produce?

Why did he keep these records?

What was his 4th Amendment - search & seizure argument?

The Expansion of Agency Discovery Power - Morton Salt

The only power that is involved here is the power to get information from those who best can give it and who are most interested in not doing so. Because judicial power is reluctant if not unable to summon evidence until it is shown to be relevant to issues in litigation, it does not follow that an administrative agency charged with seeing that the laws are enforced may not have and exercise powers of original inquiry. It has a power of inquisition, if one chooses to call it that, which is not derived from the judicial function. It is more analogous to the Grand Jury, which does not depend on a case or controversy for power to get evidence but can investigate merely on suspicion that the law is being violated, or even just because it wants assurance that it is not. (US v. Morton Salt, 338 U.S. 632, 643-4 (1950)

What standard did Oklahoma Press set for administrative subpoenas?

Subpoenas are not search and seizure - you do not enter the property

Must be for a lawfully authorized purpose, within the power of the legislature to command

Probable cause is satisfied if the subpoenaed documents are relevant to the inquiry

Specificity is satisfied by describing the documents wanted

5th Amendment
Self-incrimination

What is the 5th amendment claim?

What did Shapiro v. US tell us?

How was this limited by Marchetti v. US (gambling)

Which is this case like?

What are other examples of records that are exempt from self-incrimination claims?

Enforcement of Discovery

What must an agency do to enforce a discovery order?

Is this constitutionally required?

What if they are entering the premises?

Defenses to Subpoena Enforcement

Does the statute apply to the defendant?

Did the agency screw-up issuing the subpoena?

Overly broad - hard to convince the court

CAB v. Hermann

All the records of an airline and its stockholders for 38 months.

They could let the agency inspect them on the premises to save copying costs.

Could be struck if it was shown to be harassment

Sometimes 1st amendment freedom of association can be plead to protect info that is not necessary for the agency

No right to notice when the agency subpoenas records from a third party

Privileges

Attorney client privilege applies

Warning - cannot shelter records or info that is subject to agency review in regulated industries

Marital privilege applies

Like other civil matters - cannot refuse to take the stand

Can refuse to answer, but you lose the case if it is critical info

What happens where there are parallel civil and criminal proceedings?

Documents

No privileges for corporate records even in criminal proceedings, even if they incriminate the person providing them

Cannot assert privilege for documents in the hands of a third party

No privilege if the documents are seized with a search warrant because no compelled disclosure

Contents of private papers are not privileged - not compelled to make them, but can be privileged if admitting you have them is incriminating

No privileges for statutorily required records

Regulated industries

See and Camara do not apply if there is a license or permit

U.S. v. Biswell, 406 U.S. 311, 92 S.Ct. 1593, 32 L.Ed.2d 87 (1972) 

Auto Junk yards

Warrantless administrative inspections can support criminal convictions in "closely regulated" industries - New York v. Burger, 482 U.S. 691 (1987)

NY rejects "closely regulated industry" exception on state constitutional grounds - People v. Scott, 79 N.Y.2d 474, 593 N.E.2d 1328, 583 N.Y.S.2d 920(N.Y. 1992)

Banking

FDIC Can enter and demand to see everything

Can sanction the lawyers for resisting

Problem

Madison Insurance Commissioner (MIC) asks for all records of health insurance for persons over 55

Company has a lot of these spread over several states

Company does not trust the MIC to take proper care of original records.

What can you try to argue on behalf of the company?

ADR in Administrative Adjudication

Congress passed a law that allows federal agencies to use ADR to resolve disputes

Some states also allow ADR

What are the advantages?

What are the disadvantages?

What does the "record" mean in ADR, esp. mediation

Can you challenge it in court?

The Hearing Phase

Reguero v. Teacher Standards and Practices Commission

What did the commission do and on what evidence?

What did plaintiff want?

What was plaintiff's rebuttal evidence?

What was plaintiff's claim in his lawsuit?

Residuum Rule

What is this?

Why have most courts rejected this rule?

Non-hearsay evidence is not any better

Look at eyewitness testimony, which is the gold standard for many courts

What Did This Court Do?

Court rejects residuum rule in favor of the statutory "substantial evidence" standard

The question becomes

what is substantial evidence, not what is hearsay? 

LA is not clear - sufficient evidence may not be the same standard

Best Evidence

Court decided there was not substantial evidence, in part because the agency did not get the best evidence easily available.

Should best evidence be required?

How does the court say the commission could have gotten better evidence?

Make the girls testify

Is that really better if it is a set up?

Hearsay and Confrontation

Is there a constitutional right to confrontation and cross-examination of witnesses in administrative proceedings?

Why was there a right in the immigration cases?

Why are there so many INS cases? 

Why no general right to cross-examine witnesses?

Adlaw judges are expected to see that justice is done, which includes helping people get their evidence before the court

Especially important when the party is not represented by an attorney, as is often the case in benefits disputes

Official Notice

What is judicial notice?

What is agency notice?

Why is the scope of agency notice much broader than the scope of judicial notice?

How does this pose problems for due process and subsequent judicial review?

Facts versus Conclusions

When is the agency taking notice of a fact, as opposed reaching a conclusion on their own expertise?

If the agency is taking notice, what rights does the defendant have to contest the notice?

Agency Expertise

How far may the agency rely on its own expertise, including disregarding the unopposed testimony of defendant's expert?

How must the agency document its use of its own expertise to take notice of a fact?

Franz v. Board of Medical Quality (worth reading) 

What is the doc claiming was done improperly in the hearing?

Why is this less of a problem for a board of physicians?

How would this change if the board had lay members?

A majority of lay members?

What Record is Necessary?

Why did the trial court reject this record?

Why was the record so weak?

Did the court limit the board to relying on expert testimony?

Why does the doc need more detailed notice of the facts to be reviewed?

Did the court let him go back to practice?

Rebutting Officially Noticed Evidence

If a party has a right to rebut facts that the agency takes notice of, why did the court uphold the finding about Anaheim hospital?

Is this really a distinction between taking notice of a fact during the hearing and making a decision based on the facts from the hearing?

What should defendant ask for?

Legislative Facts

What are these again?

What if the agency adopts a policy that every doc who over-prescribes amphetamines loses his license for a year?

What issue does this leave open?

Contesting Legislative Facts

Legislative facts can be contested though briefs and motions to reopen the rulemaking.

They can also be contested during rulemaking through notice and comment

Problem

Land lord petitions lay board of rent control agency to raise the rents

Shows his investment at $2,000,000

His expert says 12% is a fair rate of return

Tenant says he is lying - he told her it was only 1.4M

Board rolls back the valuation and the rate of return

What are the issues?

How Much Must the Agency Put in the Record?

In the Matter of Ciba-Geigy Corp.

NJ DEP issued Ciba a permit to dump treated waste water into the Atlantic

Regulated by state and federal laws

Statutes required the agency to make decision based on a list of factual determinations

Where did the agency's fact finding fall apart?

What did the court do?

Why not change the agency ruling?

Review of Requirements for the Record

Link between the Facts and the Law

Must do more than just recite the evidence

Must explain why the agency  reached its conclusions, esp. if the are contrary to the evidence or involve expert conclusions from the evidence

This is what happened in the Franz case

Gross negligence is a term of art in CA with specific elements

The Board made a finding of gross negligence, but did not explain how the elements were satisfied

It also relied on undocumented expert analysis

Explanation and Discretion

What is the relationship between requiring the agency to explain its actions and interfering with its discretion?

When can judicial requirements on the record cross the line to interfering with the agency's discretion?

Post Hoc Rationalizations

Should the agency be allowed to supplement the record in its briefs if the case is appealed to the courts?

Findings at Every Level?

Should the agency head have to make separate findings if it rejects the ruling of the ALJ?

How much deference should the agency give the ALJ?

What ALJ finding are entitled to more deference?

How is this different in LA?

Res Judicata and Collateral Estoppel

What is res judicata - claim preclusion?

Plaintiff wins - the claim is gone and becomes a judgment, attackable only as a judgment

Defendant wins - no more claims

What is collateral estoppel - issue preclusion?

Issues decided by the court, that are essential to the judgment (not dicta), are settled as to subsequent actions between the same parties on the same facts.

Hard to apply against the Feds when one party is the agency

State v. Arnold, 593 So.2d 1293, La.App. 1 Cir., 1991

Does an administrative finding establish collateral estoppel in a subsequent criminal proceeding?

How are the standards of proof different?

In this case, the defendant lost his driving license in an administrative proceeding and the state is arguing that this also establishes that he was guilty of the associated criminal charges.

Are the Parties Really the Same?

We disagree with defendant' argument that the parties are the same since they are "arms of the state". Furthermore, the previous ruling regarding probable cause to stop defendant was not made in a criminal prosecution. The administrative hearing is conducted as a civil proceeding to determine whether or not driving privileges should be suspended. This criminal proceeding is based upon a bill of information charging defendant with a crime proscribed by the legislature. The findings of the administrative law judge in the civil proceeding are not binding on the trial court in the criminal proceeding.

Criminal Evidence in Administrative Proceedings

How does the differing standards of proof affect the flip side – does a guilty plea or verdict in a criminal case become binding in subsequent civil proceedings?

What can the defendant plead to avoid this?

Are administrative findings binding in later civil proceedings? 

Ryan v. NY Telephone

Fired for stealing

Contested it at comp hearing, with a union rep but not a lawyer

Board upheld theft charge

Later sued for false arrest, defamation, and wrongful discharge

Estopped - the agency findings were conclusive - he should have had a lawyer, that was his problem

University of Tennessee v. Elliott

What is the key factor about the defendant?

What is the stigma in this case?

Did he get a hearing?

Was it comprehensive?

What was the agency decision?

Why did plaintiff not file an action in the state courts?

Federal Court Action

What laws did plaintiff use to get into federal court?

42 USC 1983

Title II

What policy did the court articulate about the use of state administrative law decisions in federal court?

They get the same deference as the state court would give them

Preclusion v. Deference

What was the weight of the agency's decision in the:

Title VII claim?

Substantial weight

1983?

Preclusive effect

Why were they different?

1983 is silent - why?

Title VI specifies the standard

How might you attack the preclusion under 1983?

Was the U as an agency violating 1983?

Non-acquiescence

When a Federal agency ignores a court decision and re-litigates it in other cases

Intracircuit v. Intercircuit

A real problem because the circuits are very different and plaintiffs can shop

Cannot relitigate the issue against the same parties

Can relitigate the issue against different parties

Splits in the circuits are a major area of United States Supreme Court review

Consistent Decisionmaking: Stare Decisis

UAW of America v. NLRB – 208

What did the NLRB do that was contested?

What did the court require?

What about if the agency is relying on notice and comment rules in the adjudication, like the ones promulgated in Heckler v. Campbell to narrow the adjudications?

Can these be changed in an adjudication?

Estoppel - Foote’s Dixie Dandy, Inc. v. McHenry – 211

State court, State tax question

Can an agency be bound by mistakes of its employees?

Why is this a  problem?

When did the court say an agency might be bound?

Agent must know the facts

Must intend his advice to be followed

The party must not know the real law

The party must rely on the advice

Feds do not buy this

IRS could not give any advice if it applied

SC has said no, but not said Hell no!

This is a big deal if there are criminal penalties

Heckler v. Community Health Services - 214

Medicare reimbursement case

Much of the claims processing for Medicare and Medicaid is done by private companies such as EDS, called third party intermediaries - TPI

CHS relies on the oral advice of the TPI as to whether using federal job training money for some its services would reduce its Medicare reimbursement

TPI says no, but the agency disagrees and asks for reimbursement

Court says: do not rely on oral advice, and if you have a question, ask the agency

Penalties for guessing wrong?

GE v. EPA, 215

EPA promulgates a complicated rule on disposing of PCBs

GE thinks it is following the rule, but EPA disagrees and fines them $25,000

Court says it would uphold EPA's reading of the rule, but would require that the defendant be warned about the EPA interpretation before being fined

Does this make sense?

What if the agency says the rule was clear?

How gets to decide?

Declaratory Orders

APA 554

(e) The agency, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order to terminate a controversy or remove uncertainty. 

Agency summary judgment

Based on stipulated or uncontested facts

Binds the parties and the agency

Chapter 5

Quick Review

Chapter 2

When do you get a hearing?

Chapter 3

Hearing basics

Chapter 4

Hearing Procedure

These chapters dealt with the agency acting as a court

Rulemaking -  The Agency as Legislature

The shift from adjudications to rulemaking started in the 1950s

The courts try to allow an agency to make rules 

Parallels the growth of state and federal agencies

How do you make a Rule?

Publish the proposed rule for public comment

The Federal Register and LA Register are where rules are published first

Review and address public comments and publish these along with any modifications in the rule

Codify the rule after it is effective

Rules are Codified in Code of Federal Regulation and the LA Administrative Code

How do Rules Differ from Adjudications?

Participation and Generality

Allow Public Participation

Adjudications are limited to the parties

Allow Political input

Rulemaking is a public process which allows politicians input

Appropriate Procedure

Adjudications are tied to specific facts and parties

Rules are generally applicable, although they may be very specific

Prospective v. Retrospective

Retroactivity

Adjudications are based on things that have already happened

Adjudications can be treated as treated as precedent, but this is not binding

Adjudications are driven by the available cases

Rules are prospective

Not bound by existing facts

Uniformity

Adjudications, like trials, are driven by specific facts and can treat similar situations differently

Rules set up a general framework that treats all parties uniformly

Rules are the fairest way to make big regulatory changes

Agency Efficiency

While a rulemaking can be expensive and time consuming, it can settle issues across a large number of adjudications

Remember the disability cases where rulemaking was used to narrow the scope of adjudications?

Rulemaking can also eliminate many hearings by resolving factual questions

Better Guidance for the Public

Rules are published and codified

State rules were hard to find, but the Internet is making this better

Agency adjudications, especially at the state level,  are often not published

There may be no transcript of the full adjudication

Rules are binding

Agency Oversight

You can control the outcome of rulemaking much easier than that of adjudication

Not Dependant on ALJs

More input from across the agency

Directly controlled by agency policy makers

Why is this especially important in LA?

Downside of Rulemaking

Adjudications can be more flexible in the individual cases

Rules can be so abstract or overbroad that they are expensive or difficult to follow

Adjudications are useful when you are not sure what the rule should be and need more info and a chance to experiment

Does not do away with the need for adjudications

Rulemaking Ossification

Rulemaking has gotten so complex and time consuming it has lost some of its value

Rulemaking can go on for years

What is the legal value of a proposed rule that has not been finalized?

This was the problem for the anti-kickback regulations

Due to regulatory conflict and incompetent agency practice

The courts and legislature have increased the burden on rulemaking

What is a Rule?

Definition of a Rule

APA 551(4)
(4) 'rule' means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing; 

Not a clear definition

Things that are not adjudications or licensing

State Definitions

Critical term is general applicability

Remember London and Bimetalic?

Remember the standards for a hearing?

If you do not get a hearing, it is probably a rule

LA Definition

6) "Rule" means each agency statement, guide, or requirement for conduct or action, exclusive of those regulating only the internal management of the agency and those purporting to adopt, increase, or decrease any fees imposed on the affairs, actions, or persons regulated by the agency, which has general applicability and the effect of implementing or interpreting substantive law or policy, or which prescribes the procedure or practice requirements of the agency. "Rule" includes, but is not limited to, any provision for fines, prices or penalties, the attainment or loss of preferential status, and the criteria or qualifications for licensure or certification by an agency. A rule may be of general applicability even though it may not apply to the entire state, provided its form is general and it is capable of being applied to every member of an identifiable class. The term includes the amendment or repeal of an existing rule but does not include declaratory rulings or orders or any fees.

Interpretive Guidance

Does not need notice and comment

It is only explaining the law

Prosecution guidelines are classic examples

How do you know if it is guidance?

Can be a really fine distinction when the underlying law is vague

Very specific laws - like the ADA - leave no room for rules so everything is a guideline

Probably the biggest benefit of the Internet is putting these online

Prospectivity and Retroactivity

Legislation is often retroactive - Superfund

Rules are not supposed to be retroactive, but what does that mean?

I cannot go back and say that you can no longer get paid for in office chemotheraphy and then ask for a refund

I can say you can no longer get paid for in office chemo and make your investment in your stand alone cancer center worthless

Only real limit is ex post facto provision in the Constitution

Bowen v. Georgetown University Hospital

Feds change the way reimbursement is calculated on Medicare costs

What was the retroactive effect of this rule?

Did the court accept this?

What if the "conditions of participation" say that you are subject to retrospective rule changes which require refunds?

The court in a later case found that there could be changes in the way that base year calculations were done, even though these changed past bills

What about Interpretative Guidance?

Why does this ban on retroactive rules not apply to interpretive rules?

How is this like the court system when a judge finds a new tort cause of action?

Could congress create an exception to the APA and allow a retrospective rule?

Chocolate Manufacturers Ass’n v. Block

What did Congress tell the agency to do that resulted in these regs?

What did the proposed rule address?

What about fruit juice?

How was the final rule different from the proposed rule?

The Notice Problem

What was the CMA's claim?

What was the agency defense?

Does the rule have to be the same?

Why have notice and comment then?

What is the logical outgrowth test?

How would you use it in this case?

What did the court order in this case?

What will the CMA do?

HIPAA

Health Insurance Portability and Accountability Act  of 1996

Told HHS to promulgate privacy rules on electronically transmitted medical records

Why is this a special problem?

Proposed rule covers electronically transmitted records

Final rule covers all records, if any are electronically transmitted.

United Steelworkers

How much info must be in the Rule?

OSHA proposed a rule that said it was considering requiring that employees removed from the workplace for toxic exposures get a Medical Removal Protection (MRP) that could include full pay and benefits, but did not specify the proposed MRP

Court said that was enough because it put everyone on notice of the possible range of rules

What about Technical Information?

What did the court require in Portland Cement v. Ruckelshaus, 486 F2d 375 (1973)

What about Connecticut Light and Power v. NRC, 673 F2d 525 (1982)?

Why is this a big deal in environmental regs?

What are the potential downsides of this policy?

Subsequent additions to the record

Rybachek v EPA

EPA added 6000 pages of supporting info

Court said the agency may supplement the rulemaking record in response to comments asking for explanation

Idaho Farm

Agency added a report to the record, then relied on it in the final rule.

The agency may not add new material and then rely on it without given an opportunity to comment on it.

Must the agency allow oral testimony?

Can be limited to written comments

Why do agencies allow oral comment?

Enhances citizen participation

Allows politicians to grandstand

Can be good to get publicity

Avoid it if you plan on going against public sentiment.

What about those without resources?

Sometimes the agency will provide support and even legal fees to encourage participation

Why avoid formal rulemaking?

What happened in the peanut hearings?

Should peanut butter have 87 or 90% peanuts?

10 years and 7,736 pages of transcript

What was the concern in Shell Oil v. FPC?

Formal rulemaking was impossibly time consuming to use for regulating something changeable such as natural gas rates.

Why does just getting the right to be heard at a formal hearing benefit parties that oppose a rule?

When is Formal Rulemaking Required?

Just like formal adjudications

Very time consuming and expensive

Courts try to avoid making agencies do it

Must have magic language

Only when rules are required by statute to be made on the record after opportunity for an agency hearing

Quick Review

How do you tell a rule from an adjudication?

What is the procedure for making a rule?

What are the benefits of rulemaking over adjudication?

To the agency?

To the public?

What is the downside of rulemaking?

What is interpretative guidance v. a rule?

What are the notice requirements?

Why Publish Findings and Reasons for Rules?

Judicial review

Informed scrutiny by the Legislature, the regulated public, lobbying and public interest groups, the media, and the citizenry at large. 

Requires the agency to articulate publicly its reasons for adopting a particular rule

Predictability

Stimulates public confidence

Hybrid Rulemaking

A lot of this arose from the environmental activism that lead to the first and subsequent Earth Days.

Congress wanted to allow citizens and communities to participate in significant regulatory.

Congress did not include this in the enabling acts

Courts then began debating their role in reviewing these proceedings

Was it strictly procedural, with deference to the agency?

Should they do a substantive review?

Could they impose additional procedural requirements?

Vermont Yankee v. NRDC, 435 US 519 (1978)

How did the agency justify using rulemaking to  decide on the disposal of spent fuel?

What did the agency say should be done with it?

The AEC relied on an expert’s report

What did the plaintiffs want done differently?

Is this normally allowed in rulemaking?

Why would this make it a hybrid rulemaking?

What is it combining?

Judicial Review of Vermont Yankee

What was the technical reason the DC circuit court gave for remanding?

What are the acceptable reasons for remanding?

What did the Circuit court want done differently?

Why did the Supreme Court say that the courts could not expand the procedural requirements on rulemaking?

Who can do this?

Also applied to adjudications

NB - Courts use hard look analysis to get around this

Role of Agency Heads

Morgan I found that agency heads should have some familiarity with adjudications they approve

Should this apply to rulemakings?

Why would the agency head's knowledge matter less for rules?

Does it really matter less for rules?

Ex Parte Communications and Political Influence

Why is the ex parte problem different in rulemaking than in adjudication?

Do ex parte contacts matter in rulemaking?

Traditional view - rulemaking is open to all, so there are no ex parte contacts

Home Box Office, Inc. v. FCC

Regulation of advertising and program content on cable

Lots of contacts with FCC commissioners

Court says it is a big problem if info is left out of the record

You do not need to put in stuff that happens before the rule is promulgated

Decisionmakers should not talk to outsiders during the comment review period after publication, and should document it if they do.

Sierra Club v. Costle

Sierra Club claimed senator Bird coerced the EPA on coal burning power plant standards

Why would Senator Bird care about this?

What should Congress do if it does not like ex parte contacts in rulemaking?

Volpe Test

The Volpe test for whether a rulemaking may be overturned solely on evidence of Congressional pressure

1) was there specific pressure on the agency to consider improper factors?

2) did the agency in fact change its mind because of these considerations?

How can the agency defend itself from a Volpe attack?

What did the Court Rule when it applied Volpe to this Case?

No problem with the contacts because Congress should be involved in such policy decisions

What if Byrd said he could cut off funding to the agency and get everyone fired?

What is the president's role in rulemaking?

Controls and supervises executive branch decisionmaking

How is the role different in adjudications?

When should the president's contacts be  documented?

When the statute requires that they be docketed

If the rule is based on factual information that comes from such a meeting.

Bias and Prejudice

Remember the cases on bias of decisionmakers in adjudications?

Should these also apply to rulemaking?

Association of National Advertisers , Inc. v. FTC

FTC is adopting rules on TV advertising directed at children

Chairman has written and spoken at length on the evils of TV ads aimed at children

Plaintiffs seek to disqualify him because of bias

What happened in Cinderella?

Cinderella disqualified the same Chairman from participating in an adjudication because he had prejudged some of the facts.

Is the Standard Different for Rulemaking?

Clear and convincing evidence that he has an unalterably closed mind on matters critical to the rulemaking.

Can the District Court make this into an Adjudication?

Said there were aspects of an adjudication to this rule making because there was a limited statutory right of cross examination

Did the circuit court buy this?

Rejected because modifications of rulemaking procedures do not make them adjudications

How did the Court Characterize the Commissioner's Comments?

Discussion and advocacy

What is it going to take to disqualify an agency head from a rulemaking?

Charlton Heston as head of BATF?

How are state agencies different from federal agencies?

Limited staff

Greater reliance on the expertise of board members

Board may hear lots of testimony and review a lot of info - they cannot afford the time and effort to put together volumes of supporting info for regs

Should state agencies have a reduced publication requirement?

Should they be able to publish rules without explanation and only have to explain if asked?

Issuance and Publication

This section deals with the publication of information, separate from the notice and comment process.

As previously discussed, interpretative guidelines and other documents that only explain the law do not have to be published, but the difficulty is determining the classification of the document.  As you read this section, think about how electronic communications is changing this area.

How did the Panama Refining case  lead to the Federal Register Act?

How often is the FR published?

What must an Agency make Public?

552(a)(1) - Freedom of Information Act

What is the legal effect of materials that are not published but are covered by this provision of the APA? 

Nguyen v. United States

What business is this?

What law is being violated?

Was plaintiff on notice of the violations?

How many chances does the agency give before sanctions?

Was this published? 

Nguyen - The Litigation

What is plaintiff's claim?

What did the lower court do?

Remember 552(a)(1)(D)?

Must publish statements of general policy and interpretations of general applicability

No one may be adversely affected unless there is publication

The Circuit Court's Factors in Nguyen

1) does it change existing rules, policy or practices?

2) does it deviate from the plain meaning of the statute?

3) is it of binding force and does it narrowly limit administrative discretion?

Does this get plaintiff off the hook?

What is the plaintiff's reliance problem?

Emergency Rules

553(d)(3)

(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective date, except - 

 (3) as otherwise provided by the agency for good cause found and published with the rule.  

What non-emergency rules do not have to wait 30 days and why?

Those that grant an exemption or remove a restriction

They do not adversely affect any parties.

La Emergency Rules

Emergency Rules

Negotiated Rulemaking

What is reg-neg?

How do you set it up?

Why do it?

Do you still have to do notice and comment?

How does notice and comment prevent the agency from being bound by reg-neg agreements?

What is the representation problem in reg-neg?

Who got left out in the woodstove reg-neg? 

Why?

Executive Orders

What is an executive order?

Do they require notice and comment?

What if the agency needs a rule to make the change?

Federal Executive Orders and 9/11

How does the country respond to disasters that are not anticipated in statutes or regulations?

What can the president do through executive orders, without statutory authorization?

Homeland Security

SARS and Bioterrorism

What can the state do in an emergency such as a SARS epidemic?

How does the specificity or generality of statutory authority affect this?

State Executive Orders - What are the Real Limits on State Action?

What would we need to do?

Who is going to do it?

What is going to pay for it

Who is going to get sued for it?

Regulatory Analysis

What is CBA?

Why is CBA sometimes very controversial, especially for environmental regulations?

What is the value of regulatory analysis?

Cost-benefit and Risk-benefit analysis

What is Justice Breyer's tunnel vision problem?

What was his environmental law example and why does it matter?

The cost of removing the last 5% of crap

What about asbestos and brown fields?

High tech medicine v. basic preventive medicine

What are areas where CBA can have adverse effects?

Do the costs and benefits always fall on the same group?

How does the diffuse and long term nature of benefits complicate CBA?

Should we use CBA for health regulations?

Following slides are moved to chapter 7, part III.

Acronyms

OMB - Office of Management and Budget

OIRA - Office of Information and Regulatory Affairs

Executive Order 12866

OIRA must review rules that have an impact of more than 100M aggregate or substantial impact on a segment of the economy or any thing else.

The Regulatory Philosophy

Federal agencies should promulgate only such regulations as are required by law, are necessary to interpret the law, or are made necessary by compelling public need, such as material failures of private markets to protect or improve the health and safety of the public, the environment, or the well-being of the American people. In deciding whether and how to regulate, agencies should assess all costs and benefits of available regulatory alternatives, including the alternative of not regulating.

 CBA under 12866

Costs and benefits shall be understood to include both quantifiable measures (to the fullest extent that these can be usefully estimated) and qualitative measures of costs and benefits that are difficult to quantify, but nevertheless essential to consider. 

Further, in choosing among alternative regulatory approaches, agencies should select those approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity), unless a statute requires another regulatory approach.

Pretty simple? :-)

What must the agency provide OIRA - I

An assessment, including the underlying analysis, of benefits anticipated from the regulatory action (such as, but not limited to, the promotion of the efficient functioning of the economy and private markets, the enhancement of health and safety, the protection of the natural environment, and the elimination or reduction of discrimination or bias) together with, to the extent feasible, a quantification of those benefits;

What must the agency provide OIRA - II

An assessment, including the underlying analysis, of costs anticipated from the regulatory action (such as, but not limited to, the direct cost both to the government in administering the regulation and to businesses and others in complying with the regulation, and any adverse effects on the efficient functioning of the economy, private markets (including productivity, employment, and competitiveness), health, safety, and the natural environment), together with, to the extent feasible, a quantification of those costs;

What must the agency provide OIRA - III

An assessment, including the underlying analysis, of costs and benefits of potentially effective and reasonably feasible alternatives to the planned regulation, identified by the agencies or the public (including improving the current regulation and reasonably viable nonregulatory actions), and an explanation why the planned regulatory action is preferable to the identified potential alternatives. 

What are the potential effects on agencies of these mandates?

Does this undermine the intent of their enabling laws?

How can the president do this without legislation?

12866 and Rulemaking

What if the statute says no CBA - can the president impose it anyway?

Why is there a special provision for analyzing impact on small businesses?

Unfunded Mandates

What is an unfunded mandate?

How is this stealth regulatory reform?

Unfunded Mandates Act of 1995 - Agency must do a CBA if the costs exceed 100M

What would be the impact of banning unfunded mandates?

What are the types and impact of unfunded mandates on public schools?

End of the chapter! 

Chapter 6

Quick Review

Interpretive Guidelines

What is the key characteristic of an interpretive guideline?

they must not establish a "binding norm" or be "finally determinative of the issues or rights to which [they are] addressed," but must instead leave INS officials "free to consider the individual facts in the various cases that arise.“ (Mada-Luna)

Why does prospective change in agency behavior matter?

If the history shows that the agency never deviates from the policy, it is probably not a guideline

The agency's characterization is important but not dispositive

Why was the FDA action on aflatoxin not a guideline?

Because it bound the agency

Why are they useful?

Can provide guidance to staff in complex situations

Do you want NRC inspectors to fly by the seat of the pants?

Can (and often are) given to the public as guidance

What is the policy criticism of informal guidelines?

Public is sometimes not aware of them

Public does not have input into them

Why not publish all of them?

Does the Internet change the traditional policy of not requiring publication because of the agency cost?

What is the impact if a state bans interpretive rules?

Paralyzes agencies

No more guidance for regulated parties

Makes it harder for agency personnel to follow the law

Really hurts the public

Exemptions From Rulemaking Procedure

We have talked about this good cause exceptions in the context of emergency rule making.  There are other situations where rules are made without public comment periods.

Notice and Comment is Only  Necessary when it will Assist in  Rulemaking

Technical corrections

But see - Utility Solid Waste ("technical" amendment to rule to repair erroneous use of WordPerfect search-and-replace command)

No discretion

such as a mathematical calculation or objective fact

Prior notice and comment

Such as state EPA compliance plans

Direct Final Rules

Agency proposes a rule to become final in a set period unless adverse comments are received.  

If adverse comments are received, then the rules goes through the usual notice and comment.

Urgent Rules

When might the government want a rule to go into immediate effect with no notice?

When the policy might not work if there was notice - imposing wage and price controls is one example.

Not the same as an emergency rule, in that it is not necessarily the response to a sudden change in circumstances

Interim-final rules

A rule where comment is taken after rule is in effect.  In many cases these are never revised.

Sometimes even the revised rule is remanded if the court finds that the original publication did not meet the standards for urgent publication.

Exempted Subject Matter

These are issues that are exempt from notice and comment by specific statute, and do not have to meet the standards for urgent rules.

Why would contracts, grants, all the government as business functions be exempt?

Why do some members of the public object to excluding sale of public lands and the like?

Agency Management and Procedure Exception

Internal agency procedures and employment guidelines do not have to be published.

What limit does the Joseph v. US Civil Service case put on this exception?

When the policy effects persons outside the agency.

Military and foreign affairs functions are also exempted.

Most rules that have significant impact on the public are published, unless there are national security reasons for not doing so.

When is it Really Procedural? - Chamber of Commerce v. Department of Labor

OSHA adopted, without notice and comment, a "Cooperative Compliance Program" (CCP).

Workplaces with the worst safety records would be targeted for inspections, but OSHA would forego the inspection for any employer that enrolled in a program of self-inspection and other "voluntary" safety measures.

The Court found that this was a substantive rule requiring publication because it went beyond the requirements of the statute and was based on using the threat of inspection as leverage

Changing an Interpretive Rule

Alaska Professional Hunters Ass'n v. FAA, 177 F.3d 1030 (D.C.Cir.1999) 

A number of cases have held that a purported interpretive rule is invalid if it is inconsistent with a prior interpretive rule, because the agency's change in position can be accomplished only through notice and comment rulemaking.  

Paralyzed Veterans of America v. D.C. Arena

"Once an agency gives its regulation an interpretation, it can only change that interpretation as it would formally modify the regulation itself, through the process of notice and comment rulemaking."

Wait a Minute - What about Whether it is Binding?

If the agency is not bound by the interpretation, and in fact does not follow it all the time, how can the court require it to be changed by notice and comment?

These cases are best seen as finding that the interpretive guideline was really a rule, and that was why they required notice and comment to change it.

Cat House Case

Congress says the USDA should require dangerous animals to be properly confined

USDA has a rule saying animals need to be properly confined

It has a guidance memo that says that dangerous animals must be behind an 8 foot perimeter fence

What are plaintiff's pets and how tall is the fence?

Plaintiff has ligons, tigers, lions, and who knows what else behind a 6 foot fence

Why does plaintiff say the rule cannot be enforced against him?

What do you think about the rule?

6 foot high enough for you?

What is the key issue?

Does the statute itself allow USDA to establish standards for escape enclosures?

If so, then the memo is just a valid interpretation of the statute

Why does the court focus on the set height?

Limits discretion

How does the court say the agency might have used the number?

We know cats can jump 8 feet, so it has to be at least that high

What did the court do?

What if they decide to use 8 feet after notice and comment?

What if the agency does away with the guideline and says the inspector will use his best judgment?

Should the reviewing judge have to stand outside the fence with a hungry cat on the inside?

Does Closing Programs Require Rulemaking?

Why was there no requirement of notice and comment in Lincoln v. Vigil?

Indian health service closed its pilot program that provided care to disabled Indians

Court said this was a classic agency choice of how to deliver services and did not require a rule making because it did not change eligibility for benefits, only how they were distributed.

Making Rules through Adjudication

How is this like what common law courts do?

How is agency control of the process at the federal level different from a court?

Why is the NLRB so affected by politics?

Why might it want to make a rule through adjudication rather than through notice and comment?

Why not just issue a guideline?

NLRB v. Wyman-Gordon

This is a controversial case - it is not exactly clear what the court was saying

NLRB says that Defendant has to give the union a list of employees because this was established as precedent in a previous adjudication

Why does the court reject that reasoning?

Why did the court allow the order to stand?

How does this undermine the court rejection of this as rule?

NLRB v. Bell Aerospace 

NLRB uses an adjudication to announce a definition of managerial employees for bargaining units

Court says this is OK

Is there more latitude for a subsequent party to  challenge the ruling of an adjudication than a notice and comment rule?

Is this a reasonable limit on making rules through adjudication?

Can an adjudication overturn a notice and comment rule?

Rulemaking Petitions

APA 553(e) allows citizens to petition an agency to promulgate, amend, or repeal a rule.

This is particularly significant when the agency has promulgated a rule under one of the exceptions to notice and comment

The agency must explain why it does not act on such a petition

The problem is the same as with initiative and referendum - well organized or funded loonies can make law, or at least tie up the agency

Can the court order the agency to make a rule based on a citizen petition?

WWHT, Inc. v. FCC

Pay TV wanted a rule to make cable carry their signal

Agency says you do not need it and that the court cannot review this denial of rulemaking

Court says it can review it, but only narrowly

Geller v. FCC

Request to the FCC to review cable TV policies in light of the revisions of the copyright act.

The court said unusual circumstance that call the rule or lack of one in question are grounds for asking the agency to reconsider

NAACP v. FPC

Agency had to reconsider if it refused for the  wrong its reasons

Agency thought it did not have jurisdiction

The Commissions reasons were found valid and the case was dismissed

 Congressional Deadlines

Congress often requires elaborate rulemaking and then gives very little time to make the rule

What can the courts do?

Court can order the rule be made by x time, but what then?

Waivers of Rules

Why waive rules?

What is the downside of waiving rules?

Should a party be able to demand a waiver of a rule that does not provide a waiver mechanism?

WAIT Radio v. FCC

Plaintiff sued to be exempted from the clear channel radio rules because new technology reduced interference

The court kicked it back for better reasons - i.e., fix the record

The court observed that since the petitioner had to give specific facts and reasons supporting the petition, the agency needed to answer those

End of the Chapter

Chapter 7

The Nondelegation Doctrine and Federal Agencies

There were few federal agencies until the 1930s

Old cases worried about the improper delegation of authority to the agency, but upheld the laws

The states were heavily involved in regulation in the 1800s

The states have not worried too much about delegation theory

Supreme Court Politics

Franklin Roosevelt was elected to end the Great Depression

Roosevelt was bitterly hated by many business and moneyed interests

Roosevelt was the first president to use government spending and public works to try to stimulate the economy

Roosevelt also set up agencies such as the SEC to regulate business and encouraged others such as the FCC to be more aggressive

Court Packing Plan

1935 - Supreme Court struck provisions of the National Industrial Recovery Act, arguing that Congress had exceeding its powers in setting up the agency

Roosevelt Threatened to Pack the Court with additional members until he got a majority

"Switch in time saves nine"
The Court did not strike any more laws on a delegation theory.

Revival of the Delegation Doctrine

Given the 11th amendment cases, scholars stated worrying about whether the Supreme Court would start using the delegation doctrine again

So far, this has not materialized

The court has become somewhat more picky about construing statutory authority, but has not questioned the right of Congress to act through agencies

Amalgamated Meat Cutters and Butcher Workmen

Nixon's price and wage controls

Prevents collective bargaining for wages

Plaintiffs claim it is an unlawful delegation of power because it is too broad

Transformation of the Delegation Question

This is about delegation of rulemaking power

The United States Supreme Court moved from questions about the power to delegate to whether Congress had given sufficiently clear guidance to allow the agency to act

The question becomes whether the statute’s purpose is too vague to allow judicial review

Thus the problem becomes whether the agency has overstepped its powers, rather than a constitutional issue of delegation of Congressional legislative  powers

AFL-CIO v. API – The Benzene Case

Benzene Case

Know liver toxin

OSHA said 1 PPM

1 PPM would be very expensive

American Petroleum Institute said no evidence for health problems below 10 PPM

The record fails because it does not document the basis for the lower limit

What is the Congressional Direction?

Congress said do what is "feasible" without spelling out whether this meant cost effective or best possible control

4 Justices said the record did not support the standard

Rehnquist said Congress should have said how much to spend to save a life

Why might Congress not want to answer that question?

Whitman v. American Trucking Ass’ns

National Air Quality Standards

Why did the Truckers want the Agency to do CBA?

Did Congress Specify CBA?

Did it specify CBA else where?

What does that tell us?

Court’s Ruling

Court said standard was whether there is "intelligible principle that can be judicially reviewed"

End of the Non-Delegation Wars - Now it is Chevron Analysis

Avoiding Constitutional Questions

Narrowly Defining an Agency’s Authority to Avoid Constitutional Questions

How is the constitutionality of the delegation of power different from the legality of the agency's actions under the statute?

Rust v. Sullivan - "gag" rule

Federal law says no money to support abortion

Agency says docs at federally family planning clinics cannot advocate abortion

Does this raise free speech issues for the docs or patients?

No, the government does not have to fund all speech

What if it had said you cannot ever mention abortion?

Medical Marijuana Case

Oakland Cannabis Buyer’s club case

Can the feds make dope illegal even if California legalized it?

Is there a necessity defense to dope smoking charges?

Conant v. Walters

Can the feds deny a doc a DEA license for talking to a patient about dope smoking?

Are there other things the feds or states could do?

Legal Services Corp. v. Velazquez (2001)

Is legal speech different from medical speech?

Can the government tell legal services lawyers how to represent their clients?

What issues does this present?

How did the court decide this case?

Boreali v. Azelrod - 422 (NY state)

Regs on Smoking in public

What are the political issues in regulating smoking?

What is the statutory authority?

Statute lets the agency regulate anything that affects the public health

What is the inconsistency what undermined the regs?

The agency created a bunch of exceptions that were based on economics, not on health

Why did it create them?

How was the legislature's inability to act in this area seen as evidence that these regs overstepped the delegated power?

Delegation of Adjudicatory Power to Agencies 

Quick |Review of Article III Judges, ALJs and Separation of Powers

Article III Judges

Protections

Lifetime tenure

Cannot reduce salary

Cannot fire, only impeach

Cannot discipline

Why do we have these protections?

How are ALJs different?

Civil service protections

Can be fired

Can have salary lowered, but hard to do this

Can set work standards and discipline

How are the pressures different than those on an Article III judge?

Article III and Separation of Powers

Why are the protections of Article III judges necessary to the separation of powers?

What if the judges were employees of the United States Supreme Court?

Would that allow accountability and protect separation of powers?

Is separation powers the only issue in judicial independence?

Can an Agency Adjudicate Private Claims?

We have discussed adjudications of government benefits and regulations, but what about private disputes?

The United States Supreme Court invalidated a law letting bankruptcy judges decide contract issues in 1982 because it was not reviewable by an Art. III judge

Congress has not fixed the bankruptcy act

Commodity Futures Trading Commission v. Schor

CFTC can adjudicate disputes between clients and brokers, and award damages

Can also adjudicate counterclaims because otherwise everything would go do court

Does this interfere with separation of powers?

What are the appeal rights to the courts?

Orders must be enforced by the courts, so they can be reviewed

Decisions are subject to judicial review

Did Congress specify this power?

Right to Jury Trial

There is a right to a jury trial for certain federal civil matters that were part of the common law when the Constitution was adopted

In these areas, if the court assigns a fine, the defendant is entitled to a jury

Congress can let an agency do it, however, and there is no right of a jury to review the agency action

Many states do not allow adjudication of private disputes under open courts provisions

Limitations on Delegation

An agency cannot imprison someone as a punishment

Under federal and some state laws, a person can be imprisoned for violating an agency regulation

Must get a criminal trial

Regulation must pass the vagueness test

State v. Broom, 439 So.2d 357 (La. 1983)

Defendant was prosecuted for violating the Louisiana Explosives Code

Challenged on void for vagueness and on non-delegation theories

On first review, the LA SC rejected the challenges and found that he could be prosecuted for violating an agency regulations

On rehearing, the Court found that prosecuting on an agency rule violated separation of powers

INS v. Chadha, 462 U.S. 919 (1983)

Chadha is about the attempt of congress to directly control agency regulations and actions

Quick Review - Executive Branch Control

Picks agency heads, with limits for independent agencies

Can use executive orders to direct the agency to take action

Can review agency regulations for CBA and for consistency with other agencies

Can set spending within congressionally set budget

Congressional Controls

Enabling act

What power is delegated?

What is the agency's mission

Budget

Total

Line item allocations

INS v. Chadha, 462 U.S. 919 (1983) 

This is an important case about the relationship between Congress and agencies

What is the legislative veto as used in this case?

Why was it efficient from the point of view of congress?

The legislative veto was very common at the time Chadha was decided

Background on Deportation

What is the agency?

Why did Congress give the DOJ the right to decide whether aliens should be allowed to stay in the U.S.?

Why did they want to retain a say in deportation proceedings?

Why is Congress ambivalent about deportation?

What are the requirements of § 244 to stay deportation? 

has been physically present in the United States for a continuous period of not less than seven years immediately preceding the date of such application,

and proves that during all of such period he was and is a person of good moral character;

and is a person whose deportation would, in the opinion of the Attorney General, result in extreme hardship to the alien or to his spouse, parent, or child, who is a citizen of the United States or an alien lawfully admitted for permanent residence." 

Chadha’s Situation

Did Chadha  enter the country legally?

How did he become deportable?

Does the agency have the discretion to stay his deportation?

What did the ALJ find?

Did the agency agree?

Legislative Veto

What is the role of the House of Representatives in the law challenged by Chadha ?

If they had not acted, would Chadha  have been able to stay in the country?

What was their ruling on Chadha ?

Post Legislative Veto

The ALJ (immigration judge) reopened the proceeding

Does the ALJ or the agency have the right to override the congressional act?

Can the agency refuse to follow what it believes is an unconstitutional law?

The Circuit Court

Who joined Chadha in challenging the law?

Why did this produce a "case and controversy" issue?

What is the purpose of the case and controversy provision?

Can Congress modify the requirement?

Are the states bound to have a case and controversy requirement for their courts?

Who did the court invite to file briefs to resolve this problem?

Standing before United States Supreme Court

Did the Circuit Court stay the deportation order?

Why did Congress say that this ended Chadha's standing?

Did the United States Supreme Court buy this?

Standing of the Agency

Why did the Court say that the INS still had standing?

Does the president have to be on the opposite side of Chadha for the INS to be a party?

Who does the court say is the real adverse party in cases challenging the constitutionality of a statute?

Severability

What is severability?

Why did Congress argue that the provisions of Sec 244 were not severable?

Why did the court reject this argument?

Exhaustion of Remedies

Does Chadha have another statutory option to stay in the US?

Why does the deportation order undermine this option?

Political Question

What is the political question doctrine?

Is there a specific constitutional provision on aliens?

"To establish an uniform Rule of Naturalization," combined with the Necessary and Proper Clause, grants it unreviewable authority over the regulation of aliens.

What are the Baker v. Carr factors?

"a textually demonstrable constitutional commitment of the issue to a coordinate political department; or

a lack of judicially discoverable and manageable standards for resolving it; or

the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; or

the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or

an unusual need for unquestioning adherence to a political decision already made; or

the potentiality of embarrassment from multifarious pronouncements by various departments on one question."

Why does the court reject the attacks under the Baker factors?

But if this turns the question into a political question virtually every challenge to the constitutionality of a statute would be a political question. Chadha indeed argues that one House of Congress cannot constitutionally veto the Attorney General's decision to allow him to remain in this country. 

No policy underlying the political question doctrine suggests that Congress or the Executive, or both acting in concert and in compliance with Art. I, can decide the constitutionality of a statute; that is a decision for the courts.

How can the court solve this without getting into policy decisions?

What is the argument that this is a good law?

"Since 1932, when the first veto provision was enacted into law, 295 congressional veto-type procedures have been inserted in 196 different statutes as follows: from 1932 to 1939, five statutes were affected; from 1940-49, nineteen statutes; between 1950-59, thirty-four statutes; and from 1960-69, forty-nine. From the year 1970 through 1975, at least one hundred sixty-three such provisions visions were included in eighty-nine laws." 

What if it is a good law?

... the fact that a given law or procedure is efficient, convenient, and useful in facilitating functions of government, standing alone, will not save it if it is contrary to the Constitution. 

Convenience and efficiency are not the primary objectives -- or the hallmarks -- of democratic government and our inquiry is sharpened rather than blunted by the fact that congressional veto provisions are appearing with increasing frequency in statutes which delegate authority to executive and independent agencies

Housekeeping

Adlaw Doldrums!

Break for Speaker

What is the Constitutional Process for Enacting a Law?

Bicameralism

What was the Great Compromise?

Why was it critical to the ratification of the constitution?

How is the senate different from the house?

Why is bicameralism key to making the Great Compromise work?

Checks and Balances

How is does bicameralism it fit into the checks and balances of the US Constitution?

Does the constitution require the states to have bicameral legislatures?

How does the legislative veto violate bicameralism?

How might presenting this to the senate have changed the proceedings?

Presidential Veto

Why does the constitution give the president a veto?

Who did they have in mind as president when they put the veto in?

What can Congress do it the president vetoes a bill?

Presentment Clause

What is the president’s role once legislation has passed the house and senate?

What if he does not sign it?

pocket veto - The Constitution grants the President 10 days to review a measure passed by the Congress. If the President has not signed the bill after 10 days, it becomes law without his signature. However, if Congress adjourns during the 10-day period, the bill does not become law.

When may Houses of Congress Act Unilaterally?

(a) The House of Representatives alone was given the power to initiate impeachments. Art. I, § 2, cl. 5;

(b) The Senate alone was given the power to conduct trials following impeachment on charges initiated by the House and to convict following trial. Art. I, § 3, cl. 6;

(c) The Senate alone was given final unreviewable power to approve or to disapprove Presidential appointments. Art. II, § 2, cl. 2;

(d) The Senate alone was given unreviewable power to ratify treaties negotiated by the President. Art. II, § 2, cl. 2.

What is the significance of these narrow exceptions?

The Ruling

Why did the court find this was a major constitutional issue?

What did the court rule?

Has this crippled government function?

Does it strengthen agency powers?

Post-Chadha

Congress enacted a law requiring notice of certain agency actions and created a delay in their implementation to allow it to pass a law to override them

It is much harder to do, which leaves the agencies more latitude than before Chadha

The Appointments Process

The ultimate control over an agency is through hiring and firing agency personnel, or at least through having that option available

There are few cases on the appointments process so the constitutional limitations are unclear

Understanding the process depends on understanding the legislative framework on the agencies

Art II, sec. 2, cl 2 - the Appointments Clause

"[The President] shall nominate, and by and with the Advice and Consent of the Senate, shall appoint... all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.“

Officers of the United States

Appointed by the president with advice and consent of the senate

Major policy role and answer to the president

Inferior offices

Can be appointed by the president, the department heads, or the courts

No advice and consent

Limitations in the Enabling Legislation

Congress creates and shapes the executive branch

Without specific appropriations, there would be no White House and the president would have to rent space from his own pocket

Congress follows the Constitutional guidelines for appointments

Congress makes the close calls

Congress can impose additional requirements

Limitations on who can be appointed as in the FEC

Limitations on removal, as in independent agencies

Civil Service

Congress developed the Civil Service to protect workers from losing their jobs every time the administration changed

Most personnel are civil service and can only be fired for cause with due process

Limited due process for security agencies

This was carried over and broadened in the Homeland Security Agency

Pros and Cons of the Civil Service

Why is important to you if you want to be a government lawyer?

What are the problems with the system?

How high should it go?

Career track problem for senior people without lucrative outside jobs

Health Directors

Tenure of Office Act – 1867

If Congress is silent on removal, the officer serves at the discretion of the President

This Act limited the right of presidents to remove cabinet members without the consent of the Senate

President Andrew Johnson removed the Secretary of War

Was impeached, but not removed by one vote

There are now no limitations on removal of Cabinet Officers

Myers v. US, 272 US 52 (1926) – 474

Why all this concern about postmasters?

President Wilson discharged an Oregon postmaster without cause

Postmaster sued for back pay under a law passed after the Tenure in Office Act that required the senate to approve appointment and removal of postmasters

Chief Justice and Ex-President Taft wrote the opinion, which found that the Tenure in Office Act and related acts an unconstitutional limit on presidential power.

Humphrey’s Executor v. US, 295 US 602 (1935)

Less than 10 years later, Meyers is again at issue - what is the political change over that period?

Why was the FTC controversial at that time?

What was the restriction on removing FTC commissioners?

As a post-Myer's requirement, congress only allowed FTC commissioners to be removed for good cause

Myers Redux

How did the lawsuit arise?

President fired Humphrey from the FTC

Humphrey died and his executor sued for the pay for the rest of his term

Did the court change its view on the removal power?

The court said this exceeded the president's power

What type of agency does this create?

This is the first case to really recognize the independent agency

Why did the court allow this status for the FTC?

The court explains that the FTC exists to carry out specific policies spelled out by congress and is not meant to an arm of the executive branch

The court focuses on the quasi-judicial functions of the agency, which were more unusual at the time, but are no longer limited to independent agencies

This quasi-judicial analysis has not been important in the latter cases

How could the president fire an FTC commissioner?

In theory the president could state a cause and fire a commissioner, but it has not happened

Does this mean that they always stay when the president in unhappy with them?

It has not been an issue because they get hounded out of office if there is cause

This is an area where the presidents have not challenged the court

Buckley v. Valeo – 464

How are the members of the Federal Election Commission (FEC) chosen?

Two members appointed by the President pro tempore of the Senate, two by the Speaker of the House, and two by the President (all subject to confirmation by both Houses of Congress), and the Secretary of the Senate and the Clerk of the House as ex officio nonvoting members

 What is the legal challenge based on, i.e., how is this like Chadha?

Violation of separation of powers

Who may appoint officers other than the president?

Courts of Law, or the Heads of Departments

Do the Speaker of the House or the president pro tempore of the Senate come under this language?

What type of agency is FEC?

How does allowing congress to appoint commission members undermine separation of powers?

Why did Congress say this was a special case?

Congressional Powers

Which clause of the constitution does Congress rely on for its power to enact this commission selection process?

Why does the court reject this?

What agency powers can congress exercise through its own committees?

If this were all the agency does, it could be a congressional committee and does not violate separation of powers

The Role of the FEC

What does FEC do that is forbidden to Congress?

Was the selection process for the FEC commissioners constitutional?

President Nixon and the Independent Counsel

What was the Saturday night massacre?

Why do the liberals really hate Bork?

He carried out Nixon's order to fire Cox

Nixon's firing of the independent prosecutor was the background for this law

What was Clinton's biggest political mistake?

Not vetoing the renewal of the Independent counsel law

Hubris - it had been attacking Republicans and he was going to have the most ethical administration

Morrison v. Olson, 487 US 654 (1988) – 478

Why was Olson suing and what did he want?

What triggers the appointment of an independent counsel?

Why will this always be political?

Reno and Gore

Ashcroft and Halliburton

Appointing the Independent Prosecutor

Who makes the appointment?

Three judge panel appoints the counsel

Can the Independent Counsel be removed by someone under the control of the president?

The AG can remove for good cause, mental disability, or other good reasons

How did the court modify Myers/Humphrey?

Changed to a core function standard

Is it an "inferior" official - yes, because of the limited mandate

Is this a critical area for the president to control the exercise of discretion? - no, that is why it is independent

Does the president retain enough control? - yes, good cause is good enough, and this is exercised through someone (AG) the president controls

What was the key issue in Olson?

Key issue is the limitation of the removal power to good cause, rather than at-will

Does this impermissibly interfere with the president's power to carry out the laws?

Majority says no, rejects the use of "quasi-legislative/quasi-judicial" labels and focuses on separation of powers

Why is Olsen the wrong person to challenge the law?

The problem for Olson in attacking the law is that if the IC is not faithfully carrying out the laws, then there would be good cause to remove him, and if he is, then what is the justification for removing him?

The case would have been much more interesting if the AG had removed the IC and he was suing to continue in his job

Intimidation by the IC

Scalia sees this as a stark limitation on the president's power to exclusively control the executive branch

He points out that while the IC may not intimidate the president, it will affect executive branch officers who are subject to what seems political prosecution

Was Scalia Right?

What was he worried about as regards the power of the office?

He stresses the broad powers of the IC

What would it cost you to be investigated?

Was Scalia right about the impact of the IC?

Mistretta v. US – 1989

This case attacked the US Sentencing Commission as an impermissible limitation on the Judicial Branch

What was the purpose of the US Sentencing Commission?

Meant as a liberal attack on disparate sentencing that resulted in the poor and minorities receiving longer sentences, 

How did the Sentencing Commission Affect Sentencing? 

All sentences were made longer and the judges lost discretion to shorten them.

While white collar criminals did more jail time, 

First time drug offenders and the like did a lot more time. Often much more than under the previous system

Also limited and eliminated various ways to shorten a sentence.

The Mistretta Ruling

The Court upheld this commission because of it peculiar nature, finding that it did not unduly affect the judicial branch

Is there any right to judicial discretion?

Probably limited by the power of congress to set sentences - nothing says judges are allowed sentencing discretion

Back before the United States Supreme Court this Term on whether allowing sentencing on unproven facts is unconstitutional.

Inferring Tenure

What is the assumption if there is no term of office?

If there is no term of office, the starting assumption is that the official serves at the pleasure of the executive

What if it says good cause?

This is true even if there are conditions such as good cause on removal - otherwise the official could stay in office forever

How does this change if there is a term of office?

If there is a term of office, then there is stronger argument that the executive cannot remove at will, but this really depends on the court deciding whether there is a policy reason that the appointment should have some freedom from executive control

Thus independent agencies would get more protection than the executive's staff

Acronyms

OMB - Office of Management and Budget

OIRA - Office of Information and Regulatory Affairs the division of OMB that does agency oversight.

Executive Oversight – 492

Can the president  personally do oversight?

Should the president have broad power to conduct oversight through OIRA?

Does this imply that he has to act through OIRA?

Executive Order 12866

Executive Order 12866 Regulatory Planning and Review

OIRA must review rules that have an impact of more than 100M aggregate or substantial impact on a segment of the economy or any thing else.

The Regulatory Philosophy

Federal agencies should promulgate only such regulations as are required by law, are necessary to interpret the law, or are made necessary by compelling public need, such as material failures of private markets to protect or improve the health and safety of the public, the environment, or the well-being of the American people. In deciding whether and how to regulate, agencies should assess all costs and benefits of available regulatory alternatives, including the alternative of not regulating.

 CBA under 12866

Costs and benefits shall be understood to include both quantifiable measures (to the fullest extent that these can be usefully estimated) and qualitative measures of costs and benefits that are difficult to quantify, but nevertheless essential to consider. 

Further, in choosing among alternative regulatory approaches, agencies should select those approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity), unless a statute requires another regulatory approach.

Pretty simple? :-)

What must the agency provide OIRA - I

An assessment, including the underlying analysis, of benefits anticipated from the regulatory action (such as, but not limited to, the promotion of the efficient functioning of the economy and private markets, the enhancement of health and safety, the protection of the natural environment, and the elimination or reduction of discrimination or bias) together with, to the extent feasible, a quantification of those benefits;

What must the agency provide OIRA - II

An assessment, including the underlying analysis, of costs anticipated from the regulatory action (such as, but not limited to, the direct cost both to the government in administering the regulation and to businesses and others in complying with the regulation, and any adverse effects on the efficient functioning of the economy, private markets (including productivity, employment, and competitiveness), health, safety, and the natural environment), together with, to the extent feasible, a quantification of those costs;

What must the agency provide OIRA - III

An assessment, including the underlying analysis, of costs and benefits of potentially effective and reasonably feasible alternatives to the planned regulation, identified by the agencies or the public (including improving the current regulation and reasonably viable nonregulatory actions), and an explanation why the planned regulatory action is preferable to the identified potential alternatives. 

What are the potential effects on agencies of these mandates?

Does this undermine the intent of their enabling laws?

Does this undermine agency expertise?

How can the president do this without legislation?

12866 and Rulemaking

[some of this is carried over from Chapter 5]

What if the statute says no CBA - can the president impose it anyway?

Why is there a special provision for analyzing impact on small businesses?

Limitations of OIRA

The problem is that OIRA is a bunch of economists without technical knowledge, which undermines the role of the agency

The advantage is broader perspective

Do you really want to limit CO2 emissions when CA cannot keep the lights on?

Politics of OIRA

This was very controversial during the Reagan and Bush I administrations

Could this be because most legal academics are left wing democrats?

Clinton really did nothing with the review - OIRA let EPA try to ban chlorinating water!!

Less of an issue in Bush II - too many other things going on

Legality of Oversight

Cannot use it to undermine the notice and comment process

Should OIRA reviews and documents become part of the record and be published in the FR?

Cannot use it extend the authority of an agency beyond its enabling legislation

Can mostly limit/kill/delay rules

Can be a problem when there are deadlines for issuing a rule

What if Congress says that the agency is immune from review?

Independent agencies

12866 exempts independent agencies

Clinton included them in regulatory planning, but there is little evidence that he did any so there was no controversy

States

Some states use the federal model

Some, like CA, have an agency that coordinates and approves all rules

To the extent that it is seen as helping the agencies, who might have staffing and other problems in doing rulemaking, it has been seen as a success

Some states require that the governor approve rules before they go into effect

Unfunded Mandates

What is an unfunded mandate?

How is this stealth regulatory reform?

Unfunded Mandates Act of 1995 - Agency must do a CBA if the costs exceed 100M

What would be the impact of banning unfunded mandates?

What are the types and impact of unfunded mandates on public schools?

Intro to FOIA

Why have FOIA at all?

Why not make it like discovery?

Who was supposed to benefit?

Who really benefits?

What is the impact on national security?

Chapter 8

552(b) Exceptions

(1) classified national defense and  foreign relations information, 

(2) internal agency rules and practices, 

(3) information that is prohibited from disclosure by another law, 

(4) trade secrets and other confidential business information, 

(5) inter-agency or intra-agency communications that are protected by legal privileges, 

(6) information involving matters of personal privacy, 

(7) certain information compiled for law enforcement purposes

Exemption 7(F) provides broad protection to "any individual" when disclosure of information about him "could reasonably be expected to endanger [his] life or physical safety.“

Indeed, many courts have held that the very expansive language of "any individual" encompasses the protection of the identities of informants.

This has even been applied to protect retired agents

(8) information relating to the supervision of financial institutions, and 

(9) geological information on wells.

Agency Disclosure

Even if information is exempt from disclosure under the FOIA, the agency
still may disclose it as a matter of administrative discretion when that
is not prohibited by any law and would not cause any foreseeable harm.

Exclusions

The FOIA does not apply to:

Congress

Courts

The immediate office
of the White House

Records of state or local
governments

Privately Held Data

FOIA does not apply to privately held data, even if was funded by the feds

The Shelby Amendments apply FOIA to research data from federally funded research held by universities

Driven by opposition to environmental legislation

Privately Provided Data

Information submitted to the
federal government by such organizations or companies can be available through a FOIA request if it is not protected by a FOIA exemption, such as the one covering trade secrets and confidential business information. 

Making a FOIA Request

When you make a FOIA request, you must describe the records that you want as clearly and specifically as possible.

Agency will tell you what you can get and what it will cost

What if they cannot find it?

If the agency cannot identify and locate records that you have requested with a reasonable amount of effort, it does not have to fill the request  

FOIA does not require agencies to do research for you, to analyze data, to answer written questions, or in any other way to create records in order to respond to a request.

Appealing a Denial of a FOIA Request

§ 552 a(4)(B) - On complaint, the district court of the United States in the district in which the complainant resides, or has his principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld from the complainant. 

What is the Standard for Review?

In such a case the court shall determine the matter de novo, and may examine the contents of such agency records in camera to determine whether such records or any part thereof shall be withheld under any of the exemptions set forth in subsection (b) of this section, and the burden is on the agency to sustain its action. 

When does the Court Defer to the Agency?

In addition to any other matters to which a court accords substantial weight, a court shall accord substantial weight to an affidavit of an agency concerning the agency's determination as to technical feasibility under paragraph (2)(C) and subsection (b) and reproducibility under paragraph (3)(B). 

Protecting Deliberation- NLRB v. Sears, Roebuck & Co. - 510

What does the regional office do when there is an unfair labor practices complaint it does not want to adjudicate?

The office of counsel makes the final decision in an appeal memorandum

Who does it ask for advice and what does it get?

When the regional office is considering such a request it gets an advice memorandum from counsel

What did Sears want?

Sears wanted documents exchanged between the NLRB counsel and the regional offices

What privilege did the NLRB claim?

Agency claimed (b)(5) agency memorandum privilege

Why did Sears say it did not apply?

Sears says these reflect policies already adopted by the agency and thus are not subject to this exception because they do not further agency consultation.

What presidential privilege does this resemble?

Exemption 5 mirrors the executive privilege to not disclose certain documents in litigation

When does this Exemption Apply?

To fall into the exemption, the documents must be part of the agency decisionmaking process

What does the court want to protect?

The courts want to protect the "frank discussion of legal and policy matters" so that agencies will not be completely swayed by public opinion

What else does Exemption 5 cover?

Exemption 5 also covers attorney work product

What is the key test?

Are the they pre-decisional documents or documents that implement or explain the decision?

Why do advice and appeals memos not fall under 5?

They are not sent until Counsel makes its decision on not filing a complaint, and thus do not fall under 5

What about memos which direct the filing of a claim?

They just initiate the process and are clearly part of an ongoing transaction which includes further decisionmaking and legal advice, thus they are subject to 5

What if exempt materials are used as part of a record for a ruling?

Materials that might be sec 5 exempt lose their exemption if the agency incorporates them as part of the record for a ruling

Confidential Private Information - Chrysler Corp. v. Brown - 519

What did Chrysler try to enjoin?

Does the APA create a direct right to enjoin such disclosures?

How could the APA be used to support the injunction?

Sec 10 of the APA which prohibits agency actions contrary to law

Are trade secret protections absolute?

Court also said that the protection of the trade secret act is not absolute, but the agency must show some legal basis for releasing otherwise protected info

When might the agency release trade secret information?

Congress does this for toxics in some cases

Releasing Proprietary Corporate Data

What is the key to deciding whether the date will be released?

Was the data is provided voluntarily or under compulsion? 

When is voluntary info covered?

If it would not ordinarily be available to the public

When is compelled info covered?

If it would cause significant harm if not released

What are examples where Congress has compelled disclosure?

MSD and community notification act under EPA

Do the companies have to be notified first?

By executive order, companies must be notified when the agency wants to divulge their info.

Problem

Scientist submits grant proposal to the NIH

NIH sends it out to an outside peer review committee

The peer review committee evaluates and scores it 

Can rival scientists get the info at NIH?

Is the grant a trade secret? 

Is the peer review an intra-agency memo?

Sunshine/Open Meeting Acts

Why have these laws?

What are the benefits?

What are the costs?

What does a Baton Rouge School Board meeting look like?

State vs. Federal Law

How broad are the state laws as compared to the federal law?

Federal law has 10 exemptions, most of the states are broader

How do agencies try to get around Sunshine acts?

Work off written documents - remember the exemption for intra-agency memos?

Meet in groups of two

Have staff do the meetings and then rubber stamp the results

What is a meeting?

Why is this a critical definition?

What did the Moberg case find?

The Moberg case found that the critical definition was whether there was a quorum present of either the governing body or its committees, unless it was a social or chance gathering

Could you set the quorum very high, assuming you could ever get them together when you needed to act?

FCC v. ITT?

The United States Supreme Court used a narrower definition under the federal law in FCC v. ITT

They are only meeting when they are deciding.

They can get together privately when they are receiving information and having informal background discussions

What do you tell your clients?

Comply with notice

Do not make the decisions at the background sessions

Clearly separate them, at least in time.

Sanctions

What sanctions can you get if prevail on a claim that a meeting should have been open?

You can get attorney's fees if you prevail on a claim that a meeting should have been open

Can the federal court overturn actions because of improperly closed meetings?

Federal law does not allow the court to overturn an agency action because a meeting was improperly closed

 Some states do allow this, plus providing other penalties

Federal Advisory Committee Act (FACA) - 529

Why did congress pass this act?

FDA as an example

Who does it cover?

Covers every group used by the president or an agency to get advice

What does it require?

Should be balanced membership and not biased

Separation of Powers

Does it violate separation of powers by limiting the president's right to get advice?

FDR's Kitchen Cabinet?

What if they are all federal employees?

Does not cover groups of only federal employees

Hillary Health

Was she a government employee?

Even if she claimed she was not for financial disclosure purposes?

Bye Vince

What about the 800 folks who did the work as "advisors" to the committee?

Chapter 9

Key Questions

When can the court substitute its judgment for the agency's judgment?

How much does the court defer to the agency's decision?

Why is some level of deference to the agency critical to agency function?

Scope of Judicial Review

Congress sets scope of review, within constitutional boundaries.

Since the Constitution is silent on agencies, Congress has a pretty free hand

Congress can allow anything from a trial de novo to no review, unless such an action runs afoul of the constitution.

Types of Review

Trial De Novo

You start over at the trial court

Agency findings can be used as evidence, but there is no deference to the agency

FOIA

Used more by the states than the feds

Independent Judgment on the Evidence

Decide on the agency record, but do not defer to the agency's interpretation of the record

Sort of like appeals in LA

Clearly Erroneous

Definite and firm conviction that a mistake has been made on the facts or policy

Same as reviewing a verdict by a trial judge without a jury

Substantial Evidence - Formal Adjudications

Could a reasonable person have reached the same conclusion?

Standard for reviewing a jury verdict or for taking a case from the jury

706(2)(E) - only applies to formal adjudications and formal rulemaking

Should a jury get more or less deference than an agency?

Substantial Evidence - Informal Adjudications

706(2)(A)

Arbitrary and capricious or abuse of discretion

Same assessment of reasonableness as 706(2)(E), so the result is about the same as the substantial evidence test used for formal proceedings

Some Evidence

Scintilla test

The agency needs to show even less than in the substantial evidence standard

Only limited use

Facts Not Reviewable At All

Congress can prevent certain types of judicial review

Compensation decisions under the Smallpox Vaccine Compensation Act are not reviewable

Enabling law is always reviewable unless Congress has taken away the court's subject matter jurisdiction

What if the Court thinks the Agency is Wrong?

Should the court defer to findings which it believes are clearly erroneous, but are supported by substantial evidence?

How can the Court Tell if the Agency is Wrong?

When the legislature gives the agency the power, it is also saying that it only wants agency decisions overturned in the most serious cases

Remember Matthews v. Eldridge?

The value of limiting appeals outweighs the risk of error in all but the most serious cases

Courts have different political views than agencies and thus they should be esp. careful about reversing agency decisions.

Universal Camera Corp. v. NLRB, 340 US 474 (1951)

Employer fires chairman after he testified at an NLRB meeting

What did the hearing officer do?

Believed the company and did not reinstate him

What did the NLRB do?

NLRB rejects the hearing officer's finding

Reinstated the chairman with back pay

What is the key legal issue before the court?

Should the court reviewing the NLRB's action consider the hearing officer's recommendation?

Is the agency bound by the hearing examiner's opinion?

Should the court look only to the part of the record that the agency relies on for their decision or the record as a whole?

Court says you have to look at the whole record, including the ALJ's findings

When Are the ALJ's Findings Most Persuasive?

What type of rulings by an ALJ carry the most weight with the court when there is conflict between the ALJ and the agency? 

ALJs v. Court Masters

Why is the deference due an ALJ different from the deference due a master appointed to a judge, whose findings can only be overruled if clearly erroneous?

Where does the Master get the power?

What if the agency does delegate final decsionmaking authority to the ALJ, then wants to change a decision?

Should a court defer to an agency's legal interpretation?

Does the agency know more about the law than a judge?

How does ignoring the agency's view of the law broaden the court's power of review?

What is the mixed fact and law problem?

How do the courts treat the agency's legal interpretations?

Substitution of judgment with some weight to the agency's findings

Substitution of judgment with no weight to the agency's findings

Reasonableness test - uphold the agency if the interpretation is reasonable

Does reasonable just mean that the judge agrees with it?

CN Medical Society v. CN Board of Examiners in Podiatry

Podiatry board said that the ankle is part of the foot

What did the podiatry board claim as it the justification for it's right to determine the scope of podiatry?

It is a question of mixed fact and law

Podiatrists have been doing it for a long time 

What did the court find?

Just letting them do something does not make it legal

The enabling act was specific about the foot, unlike the medical and surgical act, which left the scope of practice open-ended

Where did the court turn for expertise?

Dictionary

Chevron U.S.A., Inc. v. NRDC, 467 US 837 (1984) - 560

Very important case

Deals with the review process when it is alleged that the agency has overstepped its statutory authority

What was the issue?

Whether the EPA had the authority under the Clean Air Act to use the "bubble" approach to stationary sources, i.e., treating one plant as a single source, which gave more flexibility in trading off emissions between different processes in the plant

Chevron Step One

Did congress give specific guidance in the statute?

This can be positive or negative - i.e., the statute might allow the action, or clearly prohibit it

Chevron Step Two

If congress did not speak directly to the issue, is the agency's interpretation reasonable under the general intent of the enabling act?

Did Congress speak directly to this issue?

Why did Congress want to balance in enforcing the Clean Air Act?

The economic interest in continued industrial development and cleaning up the environment

Why did Congress not spell out how it wanted the law to be enforced?

Requires changing technical expertise

Political Hot Potato

What did the Court Rule?

What did the court find in step two about the legality of the EPA standard?

The bubble was OK

How is step two very much like the arbitrary and capricious standard?

How are Courts and Agencies Different?

What does the United States Supreme Court say is different about the roles of courts and agencies in resolving political questions?

The court must be neutral

The agency should carry out the executive's policies

What factors indicate to the court that the agency is probably correct?

1) Procedure - was there a full notice and comment process, which would tend to identify legal problems

2) Thoroughness of consideration - how well does the agency make and document its rational for the interpretation?

3) Contemporaneous Construction - does the interpretation date back to the drafting of the law and was the agency involved in the drafting?

4) Long-standing construction

5) Consistency - is it consistent with the agency's interpretation of similar laws?

6) Reliance - have people been relying on the interpretation?

7) Reenactment - did congress endorse the interpretation in some manner?

This usually happens by congress knowing about the interpretation while it is amending the law, and not changing the law to block the interpretation.

How do you decide congressional intent?

What is in the law itself?

What is in the formal legislative history, i.e., committee documents and the like?

What was said at hearings on the statute?

How can legislative history be manipulated?

Ever see those speeches to an empty chamber?

You can introduce reports that were never approved or reviewed by a committee

The committee can mask its view of the law with bogus history

Scalia usually is against legislative history and Breyer is for it, but in some cases like the FDA Tobacco Case they switch roles.

§ 9.3 Scope of review of Application of Law to Facts – 571

UNITED STATES v. MEAD CORP., 121 S.Ct. 2164 (2001)

Does a tariff classification ruling by the United States Customs Service deserves judicial deference?

How the classifications done?

Customs reclassified Daytimers as diaries

This was done by a letter, which did not go through notice and comment

Mead protested, and the circuit court said the letter was not entitled to Chevron deference

United States Supreme Court

Adjudication and notice and comment proceeding are clear evidence that congress expected the agency to fill in the law and that the court should defer to the agency

Was this notice and comment?

The court says that there can be deference in other circumstances, and tries to define those

How did the Agency treat its own ruling?

"Customs has regarded a classification as conclusive only as between itself and the importer to whom it was issued, and even then only until Customs has given advance notice of intended change.

Other importers are in fact warned against assuming any right of detrimental reliance.“

Why should this matter?

What does the ruling's "persuasiveness" mean?

"A classification ruling in this situation may therefore at least seek a respect proportional to its "power to persuade."  Such a ruling may surely claim the merit of its writer's thoroughness, logic and expertness, its fit with prior interpretations, and any other sources of weight.“

Where does persuasiveness leave the Circuit Court?

This leaves the appeals court with the burden of figuring out how to deal with the ruling in a fashion that does not defer to the agency, but does recognize the agency's expertise and knowledge

Why does Scalia reject the majority's rule?

Some decisions that are neither informal rulemaking nor formal adjudication are required to be made personally by a Cabinet Secretary, without any prescribed procedures

Is it conceivable that decisions specifically committed to these high-level officers are meant to be accorded no deference, while decisions by an administrative law judge left in place without further discretionary agency review, see 5 U.S.C. § 557(b), are authoritative?

This seems to me quite absurd, and not at all in accord with any plausible actual intent of Congress.

Congressional Intent

This fits with Scalia's general view that the courts should not try to read the mind of congress and should defer to the agency if there is an ambiguity.

If congress is unhappy with that, they should change the law.

Are you comfortable with deferring as much as Scalia wants to?

Does he really mean it?

History of Tobacco

New World Products

Tobacco

Tomato

Potato

Why was tobacco such a hit?

Colonial Times

Tobacco is key colonial product

Even on some state seal

Used as currency

Where is it still used for currency?

World War II and Beyond

Issued to soldiers

Recommended by Doctors 

(at least the ads said so)

Regulated by the BATF

1964 – Surgeon General’s Report

How bad is tobacco?

No Action by FDA

FDA v. Brown & Williamson Tobacco Corp.

The FDA decided to regulation tobacco

What was the politics?

What had it said about tobacco regulation over the past 50 years?

FDA Authority

Anything sold in interstate commerce with the intent to affect the structure or function of the body is a drug

Drugs must be proven safe and effective

FDA Regulation of Tobacco

Does it fit within the definition of a drug?

What would be the effect of applying the safe and effective test to tobacco?

Does this create a regulatory paradox?

Chevron - Step One

Does tobacco fall under the statute?

Is it specifically named?

Is it specifically prohibited?

Chevron – Step Two

What was congressional intent?

What is the evidence that congress did not intend for the FDA to regulation tobacco?

Set-up an alternative regulatory schemes and agencies

Renewed and expanded the FDA Act without addressing tobacco

United States Supreme Court Opinion

The majority (Scalia) said this was evidence that Congress did not intend for the FDA to regulate tobacco, and that such intent trumped Chevron

Minority (Breyer) said just look at the law

Politics trumps principle

What is left of Chevron?

Still good for notice and comment rulemaking and formal adjudication, unless there is significant evidence of Congressional intent outside the specific statute at issue

In less formal rulings, the agency only gets deference to the extent that it can convince the court that its rulings is persuasive on its own merits.

The Evolution of Policy as Politics Change

What Drives Laws?

First, there is popular concern

Individual stories

Then interest groups

MADD is an example

Insurance industry

Then pressure on elected officials

Sometimes this is compressed as the legislature reacts to a crisis

Very seldom does the legislature pass a law just because it is a good thing

The Seat Belt Saga

Nader and Public Interest

Unsafe at any Speed - 1965

The Seat Belt Saga II

Then Congress passes the Traffic and Motor Vehicle Safety Act

1967 - regulation requiring seatbelts

1972 - realized that people where not wearing the seatbelts

Regulation requiring automatic seatbelts or airbags by 1975

The Seat Belt Saga III

Required cars between 1973 and 1975 to have automatic seatbelts or ignition interlocks

Chrysler v. DOT affirmed the regs

Industry choose interlocks - why?

1974 - Congress passed a law banning regs requiring interlocks and said that all future regs on passive restraints had to be submitted to Congress for legislative veto

Chadha fixes that

The Seat Belt Saga IV

DOT under Ford withdrew the regs

DOT under Carter (a few months later) passed new passive restraint regs for 1982 and Congress did not veto them

1979 - Regs were affirmed in Pacific Legal Foundation v. DOT

The Seat Belt Saga V

1981 - DOT under Reagan withdrew the regs because the car companies were going to use automatic seatbelts that could be disconnected.

1983 - Motor Vehicles Manufacturers Assoc. V State Farm hit the United States Supreme Court

Motor Vehicle Manufacturers v State Farm Mutual Auto

What was the key agency law issue in this case?

How was this relevant to the transition from Clinton to Bush?

How did it drive the midnight rulemaking?

What was the rationale for the court's ruling?

How is this different from saying that agencies are bound by precedent?

The Seat Belt Saga VI

1984 - DOT (Libby Dole) promulgated a reg requiring automatic seatbelts or airbags in all cars after 1989, unless

2/3 of the population were covered by state seatbelt laws, and

the laws met certain criteria

What did some states do?

$5 penalty

No stop

No meaningful seatbelt defense

Most State laws did not meet the criteria

The Seat Belt Saga VII

1997 - most newer cars had airbags

1998 - airbags kill grannies and little kids!

Nothing new - known at the time

Save many more

1999 - You can get your airbag disconnected

Products liability issues?

Salameda v. Immigration and Naturalization Service – 579

When did they come to the US?

1982

How long was their visa and what happened when they tried to renew it?

1 year, and the INS started deportation proceedings

When did they get their hearing?

What did the ALJ rule?

Deport them

1991

Why is there so much delay?

Understaffing - 4 appeals judges to handle 14,000 appeals

What did they have to show to stay in the US?

"extreme hardship to the alien or to his spouse, parent, or child who is a citizen of the US or an alien lawfully admitted for permanent residence“

Who was the citizen?

Lancelot's younger sister

What is the INS argument?

They should have left after the first year and should not be able to claim hardship because they got to stay longer

What was the evidence of hardship?

The kids know no other home

The parents were integrated into the community through their community service

What was the procedural move by the INS that Posner did not like?

Refusing to let Lancelot join the petition, thus excluding his evidence of hardship

What did Posner say was the legal issue?

How the board addressed the hardship and community service

How did he characterize their actions?

Incomprehensible, thus arbitrary and capricious

What is really behind Posner's actions?

The unfairness of letting the agency keep people waiting for 13+ years

What is Easterbrook's disagreement?

The law says extreme hardship, not hardship

How does he characterize the Philippines?

Problems with the record

What is Easterbrook’s argument about the problems with the agency record?

Plaintiffs did not make their arguments to the board, only to the appeals court.

Their brief to the ALJ was so skimpy as to justify summary dismissal, yet the ALJ did try to review it

What would be the implication of adopting Posner's views?

If the INS did not deport people at once, everyone could claim hardship

Overton Park v. Volpe - United States Supreme Court 1971

Road through the park case

What was the protest - why did the citizens say this was an improper decision?

Citizens protested, said the statute only allowed this if there was no feasible and prudent alternative route

What was wrong with the record?

Secretary gave no reasons

District Court

District court gave Secretary a summary judgment, affirmed by the Cir.

These were based in part on briefs that went beyond the original record

United States Supreme Court 

The United States Supreme Court said that the secretary did not have to make formal findings, but that the record needed to support the action and that it could not be supplemented by briefs.

Open or Closed Record?

Do the federal courts generally allow the record to be supplemented?

The feds do not allow the record to be supplemented except in narrow exceptions

Some states do allow it

What are the pros and cons?

Why are the consideration different at the state level?

What was the Standard of Review?

This was not formal adjudication because the required hearing was only for community information, thus the standard was arbitrary and capricious

Chalking in the boundary lines

How do courts expand their ability to review agency decisions such as Volpe?

One way courts hedge this is to require review of lots of relevant factors, which expands their ability to review the decision

How was this modified in Pension Benefit Guaranty?

This was thrown out in Pension Benefit Guaranty v. LTV, which limited the relevant factors to those specified in statute or rules

What is hard look review?

Essentially, under the hard look test, the reviewing court scrutinizes the agency's reasoning to make certain that the agency carefully deliberated about the issues raised by its decision

Is this an end run on Chevron?

Is discretion bounded by precedent?

Discretion is not bound by precedent, otherwise it would not be discretion (remember prosecutorial discretion)

Review of agency penalties is determined by the statute and regs, not whether the agency has used them before in the given circumstance - otherwise you can never change policies

What are the reasons to set aside agency action?

(1) The action exceeds the authority by, or violates limitations imposed by– 

(A) the Constitution; 
(B) a federal statute; 
(C) an agency rule having the force of law; 
(D) federal common law; 
(E) any other source of law that is binding upon the agency. 

(2) The agency has relied on factors that may not be taken into account under, or has ignored factors that must be taken into account under [the Constitution, federal statutes, agency rules, or federal common law]

(3) The action rests upon a policy judgment that is so unacceptable as to render the action arbitrary.

(4) The action rests upon reasoning that is so illogical as to render the action arbitrary. 

(5) The asserted or necessary factual premises of the action do not withstand scrutiny under the [scope of review applied to formal or informal proceedings]. 

(6) The action is, without good reason, inconsistent with prior agency policies or precedents. 

(7) The agency arbitrarily failed to adopt an alternative solution to the problem addressed in the action. 

(8) The action fails in other respects to rest upon reasoned decisionmaking. 

End of Chapter

Chapter 10

Basic Requirements

Court must have jurisdiction

Plaintiff must state a recognized cause of action and seek a recognized remedy

This is the rub in most of the environmental cases - what is the plaintiff's interest?

Must be a real case and controversy

Supreme Court does not give advisory opinions

States often do

Explicit statutory review provisions in the enabling act

Should review be by trial courts or appeals courts?

What do what best?

Which courts usually get rules and final orders?

Why?

What usually goes to the trial (district courts?

No explicit statutory review in the enabling act

28 USC 1361

Gives district courts jurisdiction over mandamus to require an officer or employee of the US or an agency to perform a duty owed the plaintiff

28 USC 1343

Jurisdiction to hear cases under 42 USC 1983 and other civil rights statutes (mostly about state officials)

28 USC 1331

Actions arising under federal law, constitution, treaties, etc.

Gets most federal agency actions

Plaintiff can sue where the defendant resides, the cause of action arose, or the plaintiff resides, unless real property is involved

Once 1331 is invoked, the APA 701-706 controls

No $10,000 minimum for jurisdiction for agency law or federal questions in general

Sovereign Immunity

What is sovereign immunity?

Where did it come from?

Why have it?

Federal Sovereign Immunity

In 1976 the feds abolished federal sovereign immunity for actions other than money damages

Money damages come under the Federal Tort Claims Act (FTCA)

Louisiana

LA abolished all sovereign immunity in the 1974 constitution

What does this mean for state agency actions?

Still has discretionary authority defense, but it is hard to figure out what it all means in LA

Removal to Federal Court

City of Chicago v. International College of Surgeons (1997)

What sort of dispute was this?

Land use - Dispute over the findings of the city's historic buildings commission

What happened before the Chicago Landmarks Commission?

Owner lost

Where did the owner then turn?

State court

What did the city do?

Removed to federal court

Grounds for Removal to Federal Court

USSC says removal is proper if there are federal/constitutional issues at stake

Federal court has the right to resolve pendant state claims, even agency matters that would usually be resolved by state courts

Why did the City remove the case?

Federal courts are often more deferential to agency decisions than are state courts

Why did Stevens and Ginsburg dissent?

They did not want to erode the power of the states to develop their own administrative law

Injunctions

What is an injunction?

An order forbidding someone to do something

What do you usually have to show to get a temporary one?

Irreparable harm

Good chance of prevailing on the merits

You then have a hearing on the merits for a permanent injunction

Is there a right to an injunction?

No right to an injunction

The Court balances the plaintiff's interests with those of the government

Declaratory Judgment

What is a declaratory judgment?

Why are injunctions and declaratory judgments the same for agencies?

You can either enjoin the agency for acting or ask that the agency's action be declared illegal

§ 10.1.2b Mandamus

If you are trying to make someone do something, then the court may call this a mandamus

Why is making the agency do something much more politically complicated?

Because in most federal cases courts cannot substitute their decisions for the agency's decision

Not such a problem in state cases

Remember Marbury v. Madison ?

Started with Marbury v. Madison, which asked Madison to issue Marbury's judicial commission

Discretionary versus Ministerial Act

What must the agency do versus what may the agency do

Why does this matter for both injunctions and tort claims act cases?

Courts will not order discretionary actions, nor hold the agency liable for them in damages.

Big deal in state tort law in most states

Who has Federal Jurisdiction on Mandamus?

Traditionally limited to courts within the District of Columbia

Now any court can do it, but they are difficult to get

What is the best way for plaintiffs to force an agency to act?

Ask for an injunction under 28 USC 1331, using the language of APA Sec 706(1) which allows a court to compel an agency action unlawfully withheld.

Habeas Corpus

Literally, Bring me the body

Provided in the Constitution

Does not depend on state law

Allows someone being held by the state to require their keeper to bring them before a judge and justify their confinement

Suspended by Lincoln during the civil war

Rejected by the court

What must the State Show in a Habeas Corpus Hearing?

The legal authority for the confinement

The factual basis for the confinement

In administrative proceedings, the standard for review is arbitrary and capricious, unless otherwise specified in statute

How might it be very important for bioterrorism and homeland security?

Is there a right to bail in administrative detentions?

§ 10.2.2 Tort Liability of Officials

What happens if you sue federal officials for common law torts?

Common law torts against federal officials are dismissed and brought against the government under the FTCA

When can federal officials be personally liable?

Under Bivens, a cause of action for damages can be brought against federal agents who violate constitutional rights.
Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 397, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).

Constitutional torts are actions outside the scope of employment

Ruby Ridge

Suing State Officials

What is the jurisdictional requirement for a 42 USC 1983 action?

Acting under color of state law

State and local officials

Local government

Not state government itself

11th Amendment

§ 10.2.2b Immunity from Liability

Why is personal immunity critical to government function?

Absolute v. qualified immunity

1) Prosecutors and adjudicators (ALJs) get absolute immunity from damage suits

2) everyone else gets qualified immunity

Federal rules for qualified immunity are the same as those for state officials under 1983

What does the president and his aides get?

The president and aids get absolute immunity for highly sensitive activities

Monica?

What is the test for qualified immunity?

Is the conduct "objectively reasonable"?

There can only be liability for constitutional violations if the right is "clearly established“

You can get an injunction for a constitutional violation when you cannot get damages

Thus you could enjoin a violation without being able to collect damages

Recovery of Fees

Unless provided by statute, each party pays his own fees, even against the government.

Why are fee recovery statutes critical to citizen involvement?

Western States Petroleum Association v. EPA

Why did the plaintiffs in Western States Petroleum Association v. EPA not qualify for attorney's fees, even though their claim against the EPA's regulation prevailed?

The statutes only allows fees for furthering the purpose of the EPA

Blocking enforcement of a regulation does not further the purpose of the EPA.

What is the Equal Access to Justice Act?

Allows recovery of fees in contesting agency or DOJ actions unless the court finds that the government's position is "substantially justified" or special circumstances make an award unjust.

Should it be amended to allow the government to collect fees?

Federal Tort Claims Act (FTCA)

Berkovitz by Berkovitz v. U.S., 486 U.S. 531 (1988)

What was the product in  Berkovitz?

What did the FDA regulations require?

What did the plaintiffs claim the FDA failed to do?

What was the FDA’s defense?

Varig Airlines (in Berkovitz)

What was the injury in Varig Airlines?

What did the enabling act require the agency to do?

What did the regs require?

How are the regs in Berkovitz different from those in Varig Airlines? 

Agency Liability

Why was the FDA liable in Berkovitz?

How could the FDA have worded the regulations to avoid this sort of liability?

Why might that have raised a red flag during notice and comment?

Exceptions to the Federal Tort Claims Act 

Comparing 42 USC 1983 and Tort Claims Acts 

Preclusion of Judicial Review

What is the effect of precluding judicial review?

Is this favored by the courts?

Where does Matthews v. Eldridge come in?

When would you expect the courts to be most open to preclusion of review?

Bowen  v. Michigan Academy of Family Physicians

Dispute over the payment of Medicare Claims

This is decided by private contractors called fiscal intermediaries

What is the Matthews analysis?

Whose rights are at issue?

What is the distinction between reviewing the regs and reviewing the claims?

When is Preclusion a Good Policy?

The president's decision to accept or reject a list of base closings

An agency's decision to quit funding a health program out of lump sum appropriations

An agency's refusal to reconsider its own decisions

The CIA director's decision to fire an employee when the statute says he can do so whenever such termination is necessary or advisable in the interests of the united states

(the decision was reviewable on constitutional grounds)

Limiting Review of Regulations

Congress can put a statute of limitations on the review of regs

Often 60 days

What if do not know about the applicability of the reg until later?

What cannot be precluded?

Exhausting Administrative Remedies

Shalala v. Illinois Council on Long Term Care

Plaintiffs must exhaust their remedies at the agency level before going to court

What is the death penalty problem?

Does this give the government too much power?

Commitment to Agency Discretion

Can you sue prosecutors to force them to bring prosecutions?

Can you think of a possible exception?

What was the prisoner’s claim in Heckler v. Chaney?

(Court could have dodged on a medical practice argument)

What will you have to show to get a court to force action?

No Law to Apply

Why is the problem of no law to apply the real reason why the courts do not review discretionary actions?

This is the key to discretion cases, esp. cases like Chaney, where there is no statute or regulation to set the standard of conduct

Why does this make it nearly impossible to review an agency's discretionary failure to act?

What Can You Do if the Agency Claims it does not have to Act?

(i) is it really discretionary?

(ii) is it based on a erroneous legal determination?

(iii) does the statute allow a private right of action against the regulated party, say for adverse health effects?

(iv) you can petition the agency to promulgate a rule requiring the action

(v) use political power to force the agency to act

End of Chapter

Chapter 11

§ 702. Right of review

A person suffering legal wrong because of agency action,

or adversely affected or aggrieved by agency action within the meaning of a relevant statute,

is entitled to judicial review thereof.

The Constitutional minimum for standing - Case or Controversy

1) injury in fact that is 

a) concrete and particularized and 

b) actual or imminent, not conjectural or hypothetical

2) causal connection between the injury and conduct complained of, it must not be due to the action of some third party not before the court

3) it must be likely, not speculative, that the injury will be redressed by a favorable decision

What is the irreducible minimum for standing?

1) injury in fact that is 

a) concrete and particularized and 

b) actual or imminent, not conjectural or hypothetical

2) causal connection between the injury and conduct complained of, it must not be due to the action of some third party not before the court

3) it must be likely, not speculative, that the injury will be redressed by a favorable decision

Zone of Interest Tests

Even if the injury is to the plaintiff, is it within the interests protected by the law?

Most tax code provisions subsidize one business at the expense of another or of the taxpayers

Should everyone get to contest the provisions?

What is the remedy if you do not like the tax code?

Does Congress or the Constitution Control Zone of Interests?

Congress can control this aspect of standing, making it broad or narrow in the enabling act

Zone of interest is more difficult for the courts to determine than injury in fact

If Congress is silent, then 702 controls

What did Congress do with standing in the Endangered Species Act?

Allowed "any citizen" to sue to enjoin certain actions under the act

What was the effect of this provision on the zone of interest test?

Court said this abolished the zone of interest test in these situations

Association of Data Processing Service Orgs. V. Camp - 649

Comptroller of the Currency allowed national banks to offer data processes services.

Plaintiffs, who represent other data processors, claim this violates the national bank act

First question - is there injury in fact?

Will this affect plaintiff's business?

Second question - is this interest within the zone of interests meant to be protected by the law?

APA 702 - "aggrieved by agency action within the meaning of a relevant statute"

Must the injury be economic?

Flast - - first amendment challenges to school prayer

What is the statutory issue?

The act says banks can only do banking services for banks

Could be to protect bank customers, not competitors of banks

What does the court say about the purpose of the statute?

Does give standing to competitors since it directly implicates their business

Could the court have decided this differently?

Doesn’t every regulation that affects a business also affects its competitors? 

Air Courier v. American Postal Workers Union

Private Express Statute - Gives USPS a monopoly on first class mail

USPS wants to suspend it to allow courier services like Fed Ex

Union fights this, says it will reduce jobs in the USPS

Why is the date the act was passed important to determining Congressional intent?

Act was passed in 1792 - no postal workers

What did the court determine was the purpose of the act?

Why was this an important purpose?

Were the postal workers in the zone of interest? 

Animal Law

Should animals have standing?

What about very smart monkeys?

What about people who empathize with animals?

Rat Case

Could Congress grant animals standing, with a guardian ad litem, perhaps?

Could Louisiana?

 Standing of agencies

In state law, many states allow agencies to contest the rulings of other agencies.

Federal agencies can do the same only if these is specific statutory authorization

Otherwise, "an agency in its governmental capacity is not "adversely affected or aggrieved" by other agency regulations.

This driven by the different separation of powers issues in states v. the feds

Associations

What are the requirements from Hunt for an association to have standing?

a) at least one of their members has standing

b) the interests the association seeks to protect are germane to the association's purpose

c) neither the claim nor the relief requires the participation of individual members in the lawsuit.

Why is this critical for civil rights and environmental groups?

Tax Payer Actions

Most states allow tax payers to contest what they claim are illegal expenditures of tax funds

Do the federal courts?

The feds do not, except in very narrow circumstances

Why not?

Would be a vehicle for contesting all government action

Timing of Judicial Review

Key Issues

Facial challenge

Must be no constitutional application of the law or regulation

Use it when you are afraid of the enforcement penalties if you have to wait until the statute is applied

As Applied

Most Challenges

Allege that the statute or regulation is unconstitutional or beyond the agency’s authority based on specific facts.

Ripeness?

Has the agency ruled against you yet?

FTC v. Standard Oil of California (1980) - 669

FTC issued a complaint saying it had reason to believe that the oil companies were engaging in unlawful competition

Why does Socal want to contest this intermediate finding?

United States Supreme Court said it had to be a final action or otherwise reviewable under 704

How does the court distinguish finality from exhaustion?

You have nothing left to do, but the agency is not finished

Court says 704 specifically allows intermediate agency actions to be reviewed when the final action is reviewed.

What are the requirements for a final order under sec. 704 of the APA?

1) the action must mark the consummation of the agency's decisionmaking process - it must not be tentative or interlocutory

2) it must be one by which legal rights and obligations have been determined or from which legal consequences will flow

Limits on Exhaustion Doctrine 

Questions of Law

If it is only a question of law with no facts in dispute, then you do not need to exhaust the agency process

Constitutional Claims

Claims of acting beyond the statutory authority

Claims of improper rulemaking

What is the risk?

If the court disagrees, you have waived your right to the agency process

Can the Agency Address your Claim - McCarthy v. Madigan – 686

NOTE - This case has been overruled by statute for prisoners. It is still good law in other situations.

Federal prisoner brought Bivens action seeking only money damages for denial of medical care.

Why Bivens?

Was that remedy available from the prison administrative grievance process?

The Exhaustion Issue

What can the prisoner gain by exhausting his administrative remedies?

How does the prison appeals process burden the inmate?

Lots of short deadlines increase the chance he will screw-up and lose the right to the claim

What are the twin purposes of the exhaustion doctrine?

Preserves agency authority

Most important when the issue is one of agency discretion

Lets the agency have a chance to rule and perhaps correct the problem

Prevents end runs on the agency which can weaken the agency's effectiveness

Judicial efficiency

The agency might moot the controversy

Builds the record for review

What is the most important way to know if exhaustion applies in the federal system?

Whether Congress requires it in the enabling act

Did Congress require exhaustion for prisoner Biven's claims?

No

Does the prisoner have to exhaust his remedies?

Why does seeking access to medical care increase the chance that the prisoner can skip the appeals process?

Does not directly implicate prison discipline

Will the record of the appeals process assist the court in making its decision?

No, it will not develop a detailed factual record.

New Jersey Civil Service Ass’n. (NJCSA) v. State – 691

This case involves whether state hearing officers could become ALJs under a state administrative reorganization law.

Was the AG's opinion a final agency action?

No, different agency and only advice anyway

What made it final?

The agency relied on it, which ended the plaintiffs chance at the job

What is the Catch 22 in Franklin v. MA?

What if the agency action must be approved by the president?

The census is only a recommendation by the agency to the president, so it is not final

The order is not final until approved

The president's decision cannot reviewed under the APA because he is not an agency

 Is administrative delay enough to justify finality?

Delay alone is not enough to justify finality

Congress must set some deadlines before the court can force an agency to speed up

Agencies get to decide how to allocate their resources

Ripeness v. Facial Challenge - Abbot Labs v. Gardner – 675

What did the statute require?

Generic names had to be on labels and other printed material

What did the FDA require through a regulation?

FDA promulgated a reg that required that the generic name of a drug be used every time the brand name was

This is facial challenge

Why did Abbot and others want pre-enforcement  judicial review?

Compliance would be very costly, but they could not risk the enforcement penalty.

Abbot claimed great hardship if it had to choose between complying and getting nailed for a violation

What did plaintiffs argue was wrong with the regulation?

Overstepped agency authority

Classic facial challange

Why did the FDA claim the action was not ripe?

FDA claimed it was not ripe because it had not been applied to any given product

What does the plaintiff have to prove to get the court to take the facial challenge?

What is the first question in a ripeness analysis?

First question is always - does the enabling act limit pre-enforcement review?

What is the two part test?

What is the fitness of the issue for review?

What is the harm from not doing pre-enforcement review?

Is this a question of law or fact?

Does it depend on agency discretion?

Does defendant have a significant injury?

Must the petitioner make significant changes in its behavior or risk severe penalties?

Is there an alternative means of review - say through an agency process?

Did plaintiffs ask for an injunction?

Why did the court say this matters?

Until there is an injunction, the law is in effect

If there is an injunction, the issues could be litigated in the injunction proceeding

The United States Supreme Court found
Abbot met the test

More limited in later cases

Toilet Goods v. Gardner – 678

FDA required inspector access to the plants as a condition of certification of the safety of the agents in the product

How was the injury requirement different in this case and Abbott?

In this case the court said the injury requirement was not met - what would it cost to let the inspector in?

What is the equitable problem with defendant's complaint?

More to the point - why would you want to exclude the inspector?

What is the futility doctrine and how do you satisfy it?

You argue that there is no chance the agency will rule for you

Need specific factual allegations, not just a hunch or guess

What does this look like from other areas of adlaw?

The Closed Mind Problem in adjudications

Review of Exhaustion

What are the factors to balance in exhaustion cases?

1) the nature and severity of the harm from delay

2) the need for agency expertise in solving the problem

3) the nature of the issues involved

4) the adequacy of the agency remedy in relation to the plaintiff's claim

5) is the claim serious or just a delaying tactic?

6) the apparent clarity or doubt as to the resolution of the merits of the claim

7) the extent to which exhaustion is futile

8) the plaintiff's excuse for not exhausting the remedy, other than futility

Primary Jurisdiction

How do primary jurisdiction and exhaustion differ?

Exhaustion is when the agency has primary jurisdiction and the court is recognizing it

Primary jurisdiction is when the court and the agency both could hear the case and the court defers to the agency

What are the standards  courts  use to determine  primary jurisdiction?

1) need for uniform results

2) need for agency expertise

3) that the agency may resolve the issue in a way that will obviate later judicial review.

May courts defer to agency findings in criminal cases?

There is no bar to the court deferring to an agency proceeding in criminal cases.

End of the course!!!
