Notes and Questions - 575


1 - What did the SC say was often the real determinant of whether as issue was law or facts?


Which judicial body was best positioned to decide it.


Supplement Readings


Read starting at § 9.2A  THE LIMITS OF THE CHEVRON DOCTRINE and through UNITED STATES v. MEAD CORP. 121 S.Ct. 2164 (2001).


Key issue - how far does Chevron go?


Is it limited to properly promulgated rules?


UNITED STATES v. MEAD CORP., 121 S.Ct. 2164 (2001) - supplement


Key issue:


The question is whether a tariff classification ruling by the United States Customs Service deserves judicial deference. 


"The Federal Circuit rejected Customs's invocation of Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), in support of such a ruling, to which it gave no deference.  


We agree that a tariff classification has no claim to judicial deference under Chevron, there being no indication that Congress intended such a ruling to carry the force of law, but we hold that under Skidmore v. Swift & Co., 323 U.S. 134 (1944), the ruling is eligible to claim respect according to its persuasiveness."


This case arises from our complex tariff system where the arbitrary classification of a product dramatically affects the tariff


Customs reclassified daytimes to bound diaries, which carried a tariff


This was done by a letter, which did not go through notice and comment


Mead protested, and the circuit court said the letter was not entitled to Chevron deference


The majority finds that formal adjudication and notice and comment proceeding are clear evidence that congress expected the agency to fill in the law and that the court should defer to the agency.


The court says that there can be deference in other circumstances, and tries to define those


One consideration is the agency's own restrictions on the use of the ruling:


"Customs has regarded a classification as conclusive only as between itself and the importer to whom it was issued, and even then only until Customs has given advance notice of intended change.  Other importers are in fact warned against assuming any right of detrimental reliance."


What does the ruling's "persuasiveness" mean?


"A classification ruling in this situation may therefore at least seek a respect proportional to its "power to persuade."  Such a ruling may surely claim the merit of its writer's thoroughness, logic and expertness, its fit with prior interpretations, and any other sources of weight."


This leaves the appeals court with the burden of figuring out how to deal with the ruling in a fashion that does not defer to the agency, but does recognize the agency's expertise and knowledge


Why does Scalia reject the majority's rule?


Some decisions that are neither informal rulemaking nor formal adjudication are required to be made personally by a Cabinet Secretary, without any prescribed procedures.  


Is it conceivable that decisions specifically committed to these high-level officers are meant to be accorded no deference, while decisions by an administrative law judge left in place without further discretionary agency review, see 5 U.S.C. § 557(b), are authoritative?  


This seems to me quite absurd, and not at all in accord with any plausible actual intent of Congress.


What about statutory ossification?


Where Chevron applies, statutory ambiguities remain ambiguities subject to the agency's ongoing clarification.  They create a space, so to speak, for the exercise of continuing agency discretion. . . .  


For the indeterminately large number of statutes taken out of Chevron by today's decision, however, ambiguity (and hence flexibility) will cease with the first judicial resolution.  


This fits with Scalia's general view that the courts should not try to read the mind of congress and should defer to the agency if there is an ambiguity.


If congress is unhappy with that, they should change the law.


Are you comfortable with deferring as much as Scalia wants to?


FDA v. Brown & Williamson Tobacco Corp.


The FDA decided, after 50 years of claiming it did not have the authority to regulate tobacco, that it could regulate tobacco.


Tobacco clearly fell under the definition of a drug in the statute, but there was overwhelming evidence that Congress did not intend for the FDA to regulate tobacco


This included setting up alternative regulatory schemes and agencies, plus renewing and expanding the FDA Act without addressing tobacco


The majority said this was evidence that Congress did not intend for the FDA to regulate tobacco, and that such intent trumped Chevron.


What is left of Chevron?


Still good for notice and comment rulemaking and formal adjudication, unless there is significant evidence of Congressional intent outside the specific statute at issue


In less formal rulings, the agency only gets deference to the extent that it can convince the court that its rulings is persuasive on its own merits.


§ 9.4 Judicial review of Discretionary Determinations in Adjudication - 578


Classic arbitrary and capricious standard


Remember that this looks a lot like the reasonableness standard of Chevron step 2


Salameda v. Immigration and Naturalization Service - 579


When did they come to the US?


How long was their visa and what happened when they tried to renew it?


When did they get their hearing?


What did the ALJ rule?


What did they have to show to stay in the US?


Who was the citizen?


What is the INS argument?


Why is there so much delay?


What was the evidence of hardship?


What was the procedural move by the INS that Posner did not like?


What did Posner say was the legal issue?


How did he characterize their actions?


What is really behind Posner's actions?


What is Easterbrook's disagreement?


How does he characterize the Philippines?


What is his argument about the problems with the agency record?


What would be the implication of adopting Posner's views?


Notes and Questions - 585


2 - Overton Park v. Volpe - United States Supreme Court 1971


This is an important case, despite being in the notes.


What was being built?


What was the protest - why did the citizens say this was an improper decision?


What was wrong with the record?


What did the district court do?


Did the United States Supreme Court require formal findings?


What needs to be in the record, however?


Was this a formal adjudication?


What was the proper standard of review of the agency's action?


3 - Chalking in the boundary lines


How do courts expand their ability to review agency decisions such as Volpe?


How was this modified in Pension Benefit Guaranty?


4 - exercise of discretion


Is discretion bounded by precedent?


Why or why not?


5 What are the reasons to set aside agency action?


Under the ABA interpretation, agency action should be set aside when: 


(1) The action exceeds the authority by, or violates limitations imposed by-- 


(A) the Constitution; 


(B) a federal statute; 


(C) an agency rule having the force of law; 


(D) federal common law; 


(E) any other source of law that is binding upon the agency. 


(2) The agency has relied on factors that may not be taken into account under, or has ignored factors that must be taken into account under [the Constitution, federal statutes, agency rules, or federal common law]. 


(3) The action rests upon a policy judgment that is so unacceptable as to render the action arbitrary. 


(4) The action rests upon reasoning that is so illogical as to render the action arbitrary. 


(5) The asserted or necessary factual premises of the action do not withstand scrutiny under the [scope of review applied to formal or informal proceedings]. 


(6) The action is, without good reason, inconsistent with prior agency policies or precedents. 


(7) The agency arbitrarily failed to adopt an alternative solution to the problem addressed in the action. 


(8) The action fails in other respects to rest upon reasoned decisionmaking. 


Id., reprinted in 38 ADMIN. L. REV. at 235.


7 - Open or Closed Record


Do the federal courts generally allow the record to be supplemented?


Do any courts allow it?


What are the pros and cons?


Why are the consideration different at the state level?


§ 9.5 Judicial Review of Discretionary Decisions in Rulemaking - 592


The sea-belt controversy as a case study in the effect of politics and changing administrations on agency regulations


First, there is concern about accidents


The professor Moynihan, later senator Moynihan, first wrote about the problem of auto accidents in 1959


Then interest groups


Individual stories - MADD is an example


Nader and Public Interest


Unsafe at any Speed - 1965


Insurance industry


Then Congress passes the Traffic and Motor Vehicle Safety Act


1967 - regulation requiring seatbelts


1972 - realized that people where not wearing the seatbelts


Regulation requiring automatic seatbelts or airbags by 1975


Required cars between 1973 and 1975 to have automatic seatbelts or ignition interlocks


Chrysler v. DOT affirmed the regs


Industry choose interlocks - why?


1974 - Congress passed a law banning regs requiring interlocks and said that all future regs on passive restraints had to be submitted to Congress for legislative veto


DOT under Ford withdrew the regs


DOT under Carter (a few months later) passed new passive restraint regs for 1982 and Congress did not veto them


1979 - Regs were affirmed in Pacific Legal Foundation v. DOT


1981 - DOT under Reagan withdrew the regs because the car companies were going to use automatic seatbelts that could be disconnected.


1983 - Motor Vehicles Manufacturers Assoc. V State Farm hit the United States Supreme Court


1984 - DOT (Libby Dole) promulgated a reg requiring automatic seatbelts or airbags in all cars after 1989, unless


2/3 of the population were covered by state seatbelt laws, and


the laws met certain criteria


What some states do?


$5 penalty


No stop


No meaningful seatbelt defense


Most State laws did not meet the criteria


1997 - most newer cars had airbags


1998 - airbags kill grannies and little kids!


Nothing new - known at the time


Save many more


1999 - You can get your airbag disconnected


Products liability issues?


Motor Vehicle Manufacturers Ass’n. v. State Farm Mutual Automobile Ins. Co. - 592


What was the key agency law issue in this case?


How is the relevant to the transition from Clinton to Bush?


How did it drive the midnight rulemaking?


What was the rationale for the court's ruling?


How is this different from saying that agencies are bound by precedent?


Borden, Inc. v. Commissioner of Public Health - 599


What does the state law say about labeling dangerous substances?


What does the health department want to ban?


Why?


What would the label have to say?


Why is that not effective?


What did the trial court do?


What does the appeals court say the plaintiff has to prove?


Does the evidence have to be conclusive?


What if the experts disagree?


Notes and Questions - 602


We are not reviewing all of the notes, just these key issues


What is hard look review?


Is this an end run on Chevron?


What is the trade off between standards of review and agency flexibility?


What are the pros and cons of hard and soft look review?





