Chapter 3

Rule or Adjudication? (this draws on Chapter 5 as well)

What is the APA definition of an adjudication?

What are the factors that make an application for a federal student loan an adjudication?

Does this look like a trial?

Can adjudications be retrospective?

Must adjudications be retrospective?

What are examples of adjudications with prospective effects?

Where does retrospective effect figure into the distinction between a rule and an adjudication?

What is the APA definition of a rule?
Does the APA allow retrospective rules?

Can Congress enable retrospective rules?

What would be necessary for this authorization?

What legal issues might it raise?

How do we know whether we are looking at a rule or an adjudication?

The city council sets a tax rate for real property. 

Rulemaking or adjudication and why?

Do you get a hearing to contest the rate?

The tax assessor’s office sets the value of your house for property tax purposes. 

Rulemaking or adjudication and why?

Do you get a hearing to contest the valuation?

Why is there no right to individual due process in rulemaking?

What is the substitute for individual due process in rulemaking?

Is there a due process right when the legislature is passing a statute?

What is the argument for why rulemaking is undemocratic?

What is your rebuttal to this claim?

What is the democratic control over rulemaking?

What are the key factors in deciding if a proceeding is an adjudication or a rulemaking?

Explain how inspections are a form of adjudication using a restaurant inspection as an example.

Making policy through adjudications

California Dental Association case

What anti-competitive practice was the FTC trying to end in the California Dental Association case?

What did the FTC find in the adjudication?
Is this adjudication binding on all dentists?

How does it serve to set policy if it is not binding as a rule would be?

Why might the agency have not wanted to make a rule?

Why is it easier to assure consistent agency policy through rulemaking than through adjudications?

Why is it especially hard to assure consistent policy in adjudications in LA?
Formal versus Informal Adjudications

What is the language from Sec. 554 that triggers a formal adjudication?

Does this section apply to inspections?

Military or foreign affairs?

How is this like the trigger for a formal rulemaking?

Why are the courts are hostile to requiring formal rulemaking?

Does this objection also apply to formal adjudications?

What is required for Sec. 554 notice?

What can complicate notice? 

What about in immigration cases? 

Welfare benefits cases?

What is the difference between an initial and a recommended decision?

What do we call adjudications that are not covered by Sec. 554?

ALJs and AJs

How does an inquisitorial process (agency adjudication) differ from an adversarial (court) trial?

What are Article III judges, how are they selected, disciplined, and removed?

How do these factors change for an Article V Louisiana judge?
How can an Article III judge enforce a judgment?

Can an ALJ enforce a judgment?
How does the section and supervision of an ALJ differ from an Article III judge?

Can ALJ’s be fired?

Can they be required to meet performance standards for their work?
How is an ALJ's decision in the federal system different from an Article III  judge's decision?
Is an ALJ decision final (when issued)under the APA?

Can the agency treat the decision as final?

Why did EPA do this for some decisions?

If the agency does not treat the decision as final, what does the agency do with it?

Do ALJs bind the agency in the federal system?
Bias

What are the expectations for technical expertise for Article III judges?

How is expert evidence introduced in Article III trials?

How are the expectations for ALJs different?

How is this related to judicial deference to agency decisionmaking?

How does expertise complicate bias issues?

How does the nature of the regulatory process affect bias?
What contacts do agencies have with regulated parties that Article III judges do not have with litigants?

How does the ongoing nature of things such as environmental regulation affect the relationship between the agency and regulated parties?

Why is bias a bigger problem in a small state agency proceeding than in a social security administration disability determination?

What is the standard for disqualifying an administrative decisionmaker for bias?

How will this be this harder or easier than disqualifying an Article III judge?

Ex parte contacts

Why is the problem of ex parte contacts different for ALJs and Article III judges?

Discuss ex parte contacts in adjudications, including contact between agency staff, decision makers, parties, and interested persons.
What is the solution to curing ex parte contacts?

What is separation of functions in administrative hearings and how does this improve the fairness of hearings?

How does the Louisiana DAL arise from separation of function concerns?

Must all agencies separate their functions into investigation, prosecution, and decisionmaking?
What must an agency like a state board of medical examiners do to limit bias if it does not have separation of functions?
Why is separation of functions difficult for small agencies?
Admission of Evidence

What is the purpose of the rules of evidence in Article III trials?

How does this change when there is no jury?

How does the policy for admitting evidence differ between an Article III jury trial and an ALJ hearing?
How is this changed when it is an Article III non-jury trial?

Does the APA establish the rules for admitting evidence into administrative proceedings?

Do all agencies use the same standards for evidence?

What was the Residuum Rule?

How does the "substantial evidence" standard change the Residuum Rule?

Burden of Proof

Who has the burden of proof in an administrative proceeding?

How do you determine who is the movant?

Why does it matter for burden of proof?

Why does this mean that it is harder for you to lose a law license than to be denied one in the first place?

What is the standard of proof required in an agency proceeding, unless otherwise specified in the law?

Licensing and Permits

Using lawyers as an example, what are the basic legal requirements for initial licensing? 

What are the basic due process requirement for revoking a license?

How are the legal standards for initial licensing different from a license review or revocation?

Why does this mean that law students better stay out of trouble until after they get their license?

What special due process must an LA licensing board provide before suspending a license?

What if the licensee is endangering the public?

What are the enforcement advantages of requiring a license as compared to allowing the activity until the agency can show that the party is violating the law?

How would use this analysis in explaining the administrative benefits of restricting the ownership of dangerous dogs as compared to requiring the animal control agency to show that a dog is dangerous before it can be enjoined?
What is competitive licensing, such as for a TV station license?

How does this change the process and the parties due process rights in the adjudication?

Wooley and State Separation of Powers
State Separation of Powers

How does separation of powers differ in the states as compared to the federal government?

How does the position of Attorney General of Louisiana differ from the Attorney General of the United States as relates to separation of powers?

What is a central panel model for ALJs?

What are pros and cons of a central panel model?

How does the DAL legislation change the relationship between the agency and the ALJ, i.e., how is the LA system now different from the Federal system? 

How does this change the policy making process for LA agencies?

Wooley

Before the DAL legislation, the ALJs were part of their constitute agencies. 

Who do they report to after the DAL legislation? 

Does this raise separation of powers issues?

Louisiana created the central panel ALJs to reduce bias – what is the theory for why they would be less biased than agency ALJ?

Louisiana is concerned about fairness to the regulated party – which party does this ignore?

Why does allowing the regulated party, but not the agency, to appeal the central panel ALJ’s decision reduce regulation?

How are LA central panel ALJs more like Article III judges than are ALJs in the federal system?

How does having a central panel of ALJs, as in Louisiana, address separation of functions?

What is the separation of powers issue in the Wooley case?

What does the court say is the key attribute of an Article V judge?

How did the LA SC explain why LA ALJs are not Article V judges and thus do not need to be elected?

Why is the LA SC's definition of a judge and an ALJ circular?
Bonvillian
What did issue Wooley leave unresolved that lead to the Bonvillian cases?
Why would State Farm hesitate to sell an insurance policy approved by an ALJ but not by the agency?
What is an action for mandamus and what are its limitations? 

Why was mandamus denied in Bonvillian I?
What legal action did petitioners successfully use to get his license in Bonvillian II?

How does the Bonvillian II undermine the LA SC's resolution of Wooley?

End of document
