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Administrative Law
Spring 2018 — Richards
4 Hours

The exam is closed book and closed notes. If you are handwriting the exam, put your exam number on each
page of the provided paper. Do not put your name or any identifying information other than your exam number
on the exam paper. For all exam takers - make sure to number your answers to match the question
numbers. You may use the exam as scratch paper.

Each question has a word limit. If you are handwriting, you are also bound by the word limit. Count your
words if you are in doubt. Legibility is important — print if necessary. Read each question carefully and think
about your answer before you start writing. Remember my admonition to not pad your answer with unnecessary
general review materials. If you do, you will run out of words. If you use the computer, you do not need to
turn in the paper exam. If you are handwriting the exam, turn the exam answer sheet in to my secretary,
Kristi Parnell, in Room 434.

Short questions — 75 words each.
1. What is the provision that is seen as the basis of sovereign immunity under the U.S. constitution?
2. What is an earmark?

3. What is the key factor that determines whether an agency must be in the executive branch? What is an
example of an agency that is controlled by Congress and what powers can it exercise?

4. If a city wants to have traffic tickets adjudicated by an ALJ, rather than a municipal judge, how must the city
change the penalties?

5. What are the enforcement advantages of requiring a license as compared to allowing the activity until the
agency can show that the party is violating the law?

6. What does Pillsbury tell us about the allowable limits of congressional case work?

7. How was Chocolate Manufacturers Ass'n v. Block (sugar rule) modified by Arizona Public Service (native
American sovereignty)?

8. Why did the Court find that the orders in Sackett v. EPA (wetlands jurisdictional determination) were ripe?
9. What are the APA requirements for exhaustion of remedies?

10. What is the jurisdictional requirement for going to court under the FTCA? Does the Louisiana Tort Claims
act have the same requirements?
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Longer questions — 500 words each.

11. One of the threads that runs through admistrative law is the judicial standards for reviewing agency
discretion. We see this in three contexts; adjudications, rulemaking, and tort claims. Separate your answer into
these four parts:

a) What is the Matthews test, when is it used, and what is an example?

b) What are the tests for deference to the agency when judging rulemaking and how do we decide which
to use?

¢) What is the DFE (discretionary function exception) in the FTCA, and what is an example?

d) Explain how the tests from a, b, and c can be seen part of a more general jurisprudential approach to
the judicial review of agency actions.

12. What is the unitary executive theory and how does President Trump illustrate it? How does his interaction
with the Department of Justice show the limits and problems of the unitary executive, especially any implied in
the constitution? The DOJ regs on the special counsel are attached to this exam. As we know from Twitter, the
President believes that the legal system is rigged and that he has been railing at the AG and assistant AG for not
controlling and/or firing the special counsel. Discuss the special counsel issues as part of your discussion of
presidential control of agencies and the unitary executive theory. What are the ultimate limits on the president
as unitary executive?

13. One of the key questions in due process is whether you get a hearing before or after the agency acts. In
Goldberg, the court found that the hearing needed to be before the welfare benefits were terminated. In
Matthews, the court found that the hearing could be after the termination of benefits. Compare and contrast the
facts and how the court handled them in these cases to explain why the results were different. While post-
deprivation hearings have become the norm, when can you successfully argue that your client should get a
hearing before the agency acts?

14. Even if you have not yet taken evidence, you know that there are strict rules governing the admission of
evidence in civil and criminal trials. Explain how the difference between ALJs adjudications and Article 111
judge trials allows more freedom to admit evidence in adjudications than in Article 111 trials. Be sure to discuss
how hearsay is handled in adjudications. (Hint — this is an opportunity to discuss the differing roles of ALJs and
Acrticle 111 judges.)

15. In the Rapanos case decided by the United States Supreme Court, the court split 4-1-4, over what navigable
waters means under the Clean Water Act (CWA). One faction effectively said it means you need to be able to
float a boat in the waterway for it to be navigable. The other thought that the term could include smaller
waterways that drained into float a boat waterways, including through ground water connections. The Obama
EPA promulgated the Waters of the United States rule (WOTUS) based on the broad interpretation of the
definition of navigable waters. As part of the rulemaking, the agency provided a deep factual and scientific
record explaining why the critical functions of wetlands could not be maintained if the legal definition of
wetlands followed the float a boat interpretation. This record included wetland science on how the whole
ecosystem is interdependent and that wetlands cannot be protected by only looking at the big waterways that
will allow floating a boat.

Assume that EPA Secretary Pruitt has promulgated a new WOTUS rule, replacing the Obama rule. The Pruitt
rule follows the float a boat legal interpretation of the one of the United States Supreme Court factions in
Rapanos. Assume Pruitt’s rule does not have a deep factual record explaining why the Obama rule was incorrect
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in its argument that wetlands protection depended on the broad definition of navigable waters. Instead, the new

rule says that the United States Supreme Court recognized that there are two allowable policies, and the agency

has decided to change from the broad definition to the float the boat definition. The EPA says that since this is a
policy choice, it does not require a new factual record.

You work for the Center for Biological Diversity, which is concerned with wetlands protection. Their director
has just seen the new final rule and wants to challenge it. Remembering our discussion of State Farm and the
subsequent cases construing it - FCC v. Fox (indecent language), and Sierra Club v EPA (CO emissions levels)
— what are the arguments pro and con for whether a rule based on a deep factual records can be substantially
changed without a new factual record, only a statement that the EPA has changed its policy? How hard a look
should the courts take at the new rule and how much deference should they give the agency?

16. A recent article in the Atlantic postulates that the American presidency has become an impossible job
because we expect the president to do so many things. One of the problems the president has to deal with is
coordinating the work of all the federal agencies so they carry out his policies and do not work at cross-
purposes. This is complicated because there are two different types of agencies, typified by the Department of
Health and Human Services versus the Federal Communications Commission. Explain the difference in
presidential control over these two types of agencies. Include a discussion of the objectives of White House
coordination of rulemaking under Executive Order 12866 and OIRA and how this applies to the two different
types of agencies.



PART 600—GENERAL POWERS OF
SPECIAL COUNSEL

Sec.

600.1 Grounds for
Counsel.

600.2 Alternatives available to the Attorney
General.

600.3 Qualifications of the Special Counsel.

600.4 Jurisdiction.

600.5 Staff.

600.6 Powers and authority.

600.7 Conduct and accountability.

600.8 Notification and reports by the Spe-
cial Counsel.

600.9 Notification and reports by the Attor-
ney General.

600.10 No creation of rights.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510,
515-519.

SOURCE: 64 FR 37042, July 9, 1999, unless
otherwise noted.

appointing a Special

§600.1 Grounds for appointing a Spe-
cial Counsel.

The Attorney General, or in cases in
which the Attorney General is recused,
the Acting Attorney General, will ap-
point a Special Counsel when he or she
determines that criminal investigation
of a person or matter is warranted
and—

(a) That investigation or prosecution
of that person or matter by a United
States Attorney’s Office or litigating
Division of the Department of Justice
would present a conflict of interest for
the Department or other extraordinary
circumstances; and

(b) That under the circumstances, it
would be in the public interest to ap-
point an outside Special Counsel to as-
sume responsibility for the matter.

§600.2 Alternatives available to the At-
torney General.

When matters are brought to the at-
tention of the Attorney General that
might warrant consideration of ap-
pointment of a Special Counsel, the At-
torney General may:

(a) Appoint a Special Counsel;

(b) Direct that an initial investiga-
tion, consisting of such factual inquiry
or legal research as the Attorney Gen-
eral deems appropriate, be conducted
in order to better inform the decision;
or

(c) Conclude that under the cir-
cumstances of the matter, the public

interest would not be served by remov-
ing the investigation from the normal
processes of the Department, and that
the appropriate component of the De-
partment should handle the matter. If
the Attorney General reaches this con-
clusion, he or she may direct that ap-
propriate steps be taken to mitigate
any conflicts of interest, such as
recusal of particular officials.

§600.3 Qualifications of the Special
Counsel.

(a) An individual named as Special
Counsel shall be a lawyer with a rep-
utation for integrity and impartial de-
cisionmaking, and with appropriate ex-
perience to ensure both that the inves-
tigation will be conducted ably, expedi-
tiously and thoroughly, and that inves-
tigative and prosecutorial decisions
will be supported by an informed un-
derstanding of the criminal law and
Department of Justice policies. The
Special Counsel shall be selected from
outside the United States Government.
Special Counsels shall agree that their
responsibilities as Special Counsel
shall take first precedence in their pro-
fessional lives, and that it may be nec-
essary to devote their full time to the
investigation, depending on its com-
plexity and the stage of the investiga-
tion.

(b) The Attorney General shall con-
sult with the Assistant Attorney Gen-
eral for Administration to ensure an
appropriate method of appointment,
and to ensure that a Special Counsel
undergoes an appropriate background
investigation and a detailed review of
ethics and conflicts of interest issues.
A Special Counsel shall be appointed as
a ‘‘confidential employee’ as defined in
5 U.S.C. 7511(b)(2)(C).

§600.4 dJurisdiction.

(a) Original jurisdiction. The jurisdic-
tion of a Special Counsel shall be es-
tablished by the Attorney General. The
Special Counsel will be provided with a
specific factual statement of the mat-
ter to be investigated. The jurisdiction
of a Special Counsel shall also include
the authority to investigate and pros-
ecute federal crimes committed in the
course of, and with intent to interfere
with, the Special Counsel’s investiga-
tion, such as perjury, obstruction of
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§600.5

justice, destruction of evidence, and in-
timidation of witnesses; and to conduct
appeals arising out of the matter being
investigated and/or prosecuted.

(b) Additional jurisdiction. If in the
course of his or her investigation the
Special Counsel concludes that addi-
tional jurisdiction beyond that speci-
fied in his or her original jurisdiction
is necessary in order to fully inves-
tigate and resolve the matters as-
signed, or to investigate new matters
that come to light in the course of his
or her investigation, he or she shall
consult with the Attorney General,
who will determine whether to include
the additional matters within the Spe-
cial Counsel’s jurisdiction or assign
them elsewhere.

(c) Civil and administrative jurisdiction.
If in the course of his or her investiga-
tion the Special Counsel determines
that administrative remedies, civil
sanctions or other governmental action
outside the criminal justice system
might be appropriate, he or she shall
consult with the Attorney General
with respect to the appropriate compo-
nent to take any necessary action. A
Special Counsel shall not have civil or
administrative authority unless spe-
cifically granted such jurisdiction by
the Attorney General.

§600.5 Staff.

A Special Counsel may request the
assignment of appropriate Department
employees to assist the Special Coun-
sel. The Department shall gather and
provide the Special Counsel with the
names and resumes of appropriate per-
sonnel available for detail. The Special
Counsel may also request the detail of
specific employees, and the office for
which the designated employee works
shall make reasonable efforts to ac-
commodate the request. The Special
Counsel shall assign the duties and su-
pervise the work of such employees
while they are assigned to the Special
Counsel. If necessary, the Special
Counsel may request that additional
personnel be hired or assigned from
outside the Department. All personnel
in the Department shall cooperate to
the fullest extent possible with the
Special Counsel.

28 CFR Ch. VI (7-1-16 Edition)

§600.6 Powers and authority.

Subject to the limitations in the fol-
lowing paragraphs, the Special Counsel
shall exercise, within the scope of his
or her jurisdiction, the full power and
independent authority to exercise all
investigative and prosecutorial func-
tions of any United States Attorney.
Except as provided in this part, the
Special Counsel shall determine wheth-
er and to what extent to inform or con-
sult with the Attorney General or oth-
ers within the Department about the
conduct of his or her duties and respon-
sibilities.

§600.7 Conduct and accountability.

(a) A Special Counsel shall comply
with the rules, regulations, procedures,
practices and policies of the Depart-
ment of Justice. He or she shall consult
with appropriate offices within the De-
partment for guidance with respect to
established practices, policies and pro-
cedures of the Department, including
ethics and security regulations and
procedures. Should the Special Counsel
conclude that the extraordinary -cir-
cumstances of any particular decision
would render compliance with required
review and approval procedures by the
designated Departmental component
inappropriate, he or she may consult
directly with the Attorney General.

(b) The Special Counsel shall not be
subject to the day-to-day supervision
of any official of the Department. How-
ever, the Attorney General may re-
quest that the Special Counsel provide
an explanation for any investigative or
prosecutorial step, and may after re-
view conclude that the action is so in-
appropriate or unwarranted under es-
tablished Departmental practices that
it should not be pursued. In conducting
that review, the Attorney General will
give great weight to the views of the
Special Counsel. If the Attorney Gen-
eral concludes that a proposed action
by a Special Counsel should not be pur-
sued, the Attorney General shall notify
Congress as specified in §600.9(a)(3).

(c) The Special Counsel and staff
shall be subject to disciplinary action
for misconduct and breach of ethical
duties under the same standards and to
the same extent as are other employees
of the Department of Justice. Inquiries
into such matters shall be handled
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Offices of Independent Counsel, Justice

through the appropriate office of the
Department upon the approval of the
Attorney General.

(d) The Special Counsel may be dis-
ciplined or removed from office only by
the personal action of the Attorney
General. The Attorney General may re-
move a Special Counsel for mis-
conduct, dereliction of duty, inca-
pacity, conflict of interest, or for other
good cause, including violation of De-
partmental policies. The Attorney Gen-
eral shall inform the Special Counsel
in writing of the specific reason for his
or her removal.

§600.8 Notification and reports by the
Special Counsel.

(a) Budget. (1) A Special Counsel shall
be provided all appropriate resources
by the Department of Justice. Within
the first 60 days of his or her appoint-
ment, the Special Counsel shall de-
velop a proposed budget for the current
fiscal year with the assistance of the
Justice Management Division for the
Attorney General’s review and ap-
proval. Based on the proposal, the At-
torney General shall establish a budget
for the operations of the Special Coun-
sel. The budget shall include a request
for assignment of personnel, with a de-
scription of the qualifications needed.

(2) Thereafter, 90 days before the be-
ginning of each fiscal year, the Special
Counsel shall report to the Attorney
General the status of the investigation,
and provide a budget request for the
following year. The Attorney General
shall determine whether the investiga-
tion should continue and, if so, estab-
lish the budget for the next year.

(b) Notification of significant events.
The Special Counsel shall notify the
Attorney General of events in the
course of his or her investigation in
conformity with the Departmental
guidelines with respect to Urgent Re-
ports.

(c) Closing documentation. At the con-
clusion of the Special Counsel’s work,
he or she shall provide the Attorney
General with a confidential report ex-
plaining the prosecution or declination
decisions reached by the Special Coun-
sel.

§600.10

§600.9 Notification and reports by the
Attorney General.

(a) The Attorney General will notify
the Chairman and Ranking Minority
Member of the Judiciary Committees
of each House of Congress, with an ex-
planation for each action—

(1) Upon appointing a Special Coun-
sel;

(2) Upon removing any Special Coun-
sel; and

(3) Upon conclusion of the Special
Counsels investigation, including, to
the extent consistent with applicable
law, a description and explanation of
instances (if any) in which the Attor-
ney General concluded that a proposed
action by a Special Counsel was so in-
appropriate or unwarranted under es-
tablished Departmental practices that
it should not be pursued.

(b) The notification requirement in
paragraph (a)(1) of this section may be
tolled by the Attorney General upon a
finding that legitimate investigative or
privacy concerns require confiden-
tiality. At such time as confidentiality
is no longer needed, the notification
will be provided.

(c) The Attorney General may deter-
mine that public release of these re-
ports would be in the public interest,
to the extent that release would com-
ply with applicable legal restrictions.
All other releases of information by
any Department of Justice employee,
including the Special Counsel and
staff, concerning matters handled by
Special Counsels shall be governed by
the generally applicable Departmental
guidelines concerning public comment
with respect to any criminal investiga-
tion, and relevant law.

§600.10 No creation of rights.

The regulations in this part are not
intended to, do not, and may not be re-
lied upon to create any rights, sub-
stantive or procedural, enforceable at
law or equity, by any person or entity,
in any matter, civil, criminal, or ad-
ministrative.
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