Chapter 5:  Products Liability: Preliminaries


Brown v. Superior Court (Abbott Labs.) 751 P.2d 470 (Cal. 1988)   Mosk, Justice


Escola is a case about exploding Coke bottles - why would it be hard for a plaintiff to prove that the manufacturer was negligent in an exploding bottle case? (Hint, think about all the other entities in the distribution chain and how the bottle is handled before the consumer gets it.)


Why do you think the courts first tried to use res ipsa loquitur in these cases?


What defense does Comment K give drug manufacturers?


Is Comment K about negligence or strict liability?


Why do we have Comment K?


How are the trade-offs different for a new drug than a new lawnmower?


How would this trade-off be affected by strict liability?


What happened with Bendectin?


What about swine flu vaccine?


What about other vaccines?


Why are vaccines a special problem?


What is the final holding?


Grundberg v. Upjohn Co., 813 P.2d 89 (Utah 1991)


What is the procedure behind this case?


What was plaintiff taking?


What does plaintiff claim this made her do?


What are plaintiff's claims?


What claim is scheduled for trial?


What is defendant's basis for it's summary judgment motion?


What is plaintiff's theory?


Why does this make the cases much more difficult to defend?


Does UT accept comment K?


What are the assumptions behind a product getting comment K protection?


What did both parties agree had to be determined on a case by case basis under comment K?


Why is the court unhappy with this result?


Who does the court find is the best judge of a drugs risk benefit ratio?


Why does the FDA's post-market surveillance play into the court's assumptions?


Why is this a classic polycentric problem (from later in case)?


Who is the missing party when a tort court determines whether a drug is defective because its risks outweigh it's benefits?


How does this play out in other cases such as contraceptives?


What are the procedural advantages in the FDA doing the analysis rather than jury?


What claims did the court allow and which did it ban?


What products does the dissent think are improperly lumped together?


What about tests on existing drugs?


Is this really a valid criticism?


What is a big hole in post-market surveillance?


Discuss Oraflex, Merital, and Zomax - are they mistakes or the system working properly?


DES example - is that an FDA problem or a physician problem?


Why is the dissent unconcerned by nonuniform results in case by case determinations?


Does losing the design defect theory really matter?


What do you do as plaintiff to make your case?


Is the label really going to say that this can make you a murderous zombie?


Should comment K apply to investigational drugs?


What are the special warning issues in investigational drugs?


Should comment K apply to off-label use?


Should the court's analysis apply to off-label use?


Do all states accept Comment K?


Does it make a big difference?


What other tort theory is Comment K just a version of?


Comment K is usually applied to medical devices as well, but their regulatory law does give some additional protections discussed later.


What should the policy be for over the counter drugs?


How is risk/benefit balancing different?


What is the blood story and why is blood exempted from products liability?


Does this mean you cannot sue?


What was the vaccine crisis and how did Congress resolve it?


What should we do about smallpox vaccine?


Restatement (Third) of the Law of Torts: Products Liability (American Law Inst. 1998):


Review § 6 - Liability of Commercial Seller or Distributor for Harm Caused by Defective Prescription Drugs and Medical Devices carefully and figure out how it differs from Comment K.


