Suing the Government

FTCA
What does the court of claims deal with?

What is sovereign immunity?

How did plaintiffs get compensation for torts by the feds before the FTCA?

Why was the FTCA passed?

What sort of actions does the FTCA cover?

What causes of action are excluded under the FTCA?

Can you collect pre-judgment interest or punitive damages under the FTCA?

Where do you look for law to apply in a FTCA case?

What is a Bivens action?

Why did the court decide that a Bivens action was constitutionally necessary?

Is the action against the government or the individual?

How did it fill a gap in the FTCA?

How and why was the FTCA amended after Bivens?

Who can you now sue under the FTCA for intentional torts?
What is the procedural prerequisite before going to court under the FTCA?

What is the legal effect if you do not comply with this requirement?

How long do you have to wait for the agency before you go to court?

What is the discretionary function exception?

Why is the discretionary function exception necessary to protect the other political and judicial controls on agencies?

What would be the consequences for agency political control if the only defenses were those ordinarily available in state tort claims, i.e., no discretionary function defense?

What does Allen v. United States, 816 F.2d 1417 (10th Cir. 1987) (the Atom Bomb case) tell us about the breadth of the discretionary function exception?

Were the plaintiffs intentionally exposed to radioactive fallout?

If this were an ordinary tort case, would plaintiffs have won?

Why does the discretionary function defense force a different result?

What did the agency say was the trade-off that justified its actions?

How does shift potentially confuse plaintiffs' attorneys?

How was this show in the levee case?
What about abuse of discretion - it also with the discretionary function defense?

What if the agency knowingly ignores safety concerns?

Does the agency have to explain the trade-offs, or just that it considered and rejected the safety concerns?

What were the lessons of Berkowitz and Varig Airlines?

On following regulations.

On drafting regulations to allow flexibility.

What does oyster case tell us about discretionary authority and Louisiana law?
Why was the placement of the warning sign not a discretionary function?

What is this non-discretionary function called?

How did abolishing sovereign immunity change the courts analysis of the LA tort claim act versus the analysis of the federal tort claims act, i.e., how is a statute in dereliction of immunity construed differently from a statute creating immunity?

42 USC 1983

What does Altman v. City of High Point tell us about the administrative management of dogs, owners rights, and the rights of society?  This is a good review of the problems of local regulatory agencies.

What sort of discretionary decisions much animal control officers make?

Why do you think plaintiffs did not sue under the state's tort claims act?
When and why was 42 USC 1983 passed?

Who can you sue under 1983?

What does color of state law mean?

How is it broader than being an employee of the government?

What violations is 1983 intended to address?

Is this just another tort law?

How does a constitutional tort differ from an ordinary negligent tort?

What about issues of intent?

What does this tell us about the different purposes of tort claims acts and 1983?

How is Bivens like 1983, but for the feds?

How do the post-Bivens amendments to the FTCA make the federal FTCA like a hybrid of an FTCA act and 1983?

Immunity under 1983

What is absolute immunity?

Why do legislators and judges get absolute immunity under 1983?

What is qualified immunity?

What is the standard for qualified immunity?

What if you are just a dummy?

How are state tort claims acts and 1983 complimentary, i.e., how does one allow claims barred by the other?

Compare and contrast qualified immunity and the discretionary function defense.

How does the 11th amendment limit claims under 1983?

Levee Law

What is the immunity provision of the Flood Control Act of 1928, i.e., how broad is it? 

Is it broader than the discretionary authority defense?

What if the Corps is negligent in designing or building a levee?

What if the Corps does not follow statutory standards in building a levee?

Why is this immunity necessary?

What are the risks of giving the Corps this level of immunity?

How would abolishing the Flood Control Act immunity and only allowing the discretionary authority defense affect the corps?

What does the appeals opinion in Graci tell us about when the immunity provisions do not apply?

How is this further delineated by Central Green, i.e., what does the court mean about "character of the waters" being the critical point?

Does the Flood Control Act provide for a cause of action - what law gives you jurisdiction to bring a claim against the Corps?

If there is no Flood Control Act immunity, what do you still have to prove to win?

Why did the plaintiffs lose on remand in Graci?

Why were the claims for the breach of the 17th Street levee dismissed?

How did Judge Duval distinguish the MRGO-related levee claims to allow the case to proceed?
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