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now possess, or which I mny possess at Llle'cime o 
for her  sole use and benefit." 

No counsel appeared for. 
'&Ve Be h'ullivail, for Len 
P. If. Cooyl.ey7 for Ilenr. 

of Rebecca W. Cleverly, 
HAMMOND, J. This is 

of tlte will the  testator ( 

erly, sole executrix, requests that  she may be exempt f rum giving 
sureties upon her bond, and directs her to pay debts, funeral 
expenses and the legacies thereinafter named. In the three 

following clauses he makes certain specific bequests, a n  
fifth clause he gives and devises to his a said executrix " all the 
rest and residue of his property, both real and person& " for 
her sole use and benefit." 

It seems too plain for discussion that the l 6  said executrix" 
named in the fifth clause is the person "appointed 7 9  sole execu- 
trix in the first clause, and that the wads -' for her sole use and 
benefit" were not intended to c u t  down the  legill effect of the 
preceding words, but  were in tended to emphasize his inten tion 
that shc sllould have the full benefit of the property givan, which 
included personal as well as real estate, and that t h e  whole effect 
was to give the property absolutely and in fee to the devisee. 
Pub. Sts. c. 127, 3 24. Kendall v. C'lapp, 163 Mass. 69. 

80 ordered. 

__CI_ ---- 

Middlesex. March 17, 1903. - April 2, 1903. 

Present: KNOWLTON, C. J., BARKER, HAMMOND, ~,OIIING, & BRALEY, JJ. 

Constitutional Law.  Board o f  Health. Vaccination. Evidence. Words, 
''U'holesome and reasonable." 

R. L. c. 75, $ 137, authorizing the board of health of a city or town to require the 
vaccination of all its inhabitants, and imposing a fine of 85 for a violation of 
such reguirenrent, is constitutional. 



'PCVO c:e,,srpr,Arsrrs, ~eceived and sworn to on Ju ly  17, 1902, 
in  the '%'ilEt.tl T)ist~.ict C o u ~ t ,  of Ei1ster.n Middles~x, under 
c, 7t3, $ 137, for. wftrsing to comply with a,n order of the board 
of health of the city of Cambritlge, requiring the vaccination 
and rev;tccination of all the inllnbitants of tha t  city. 

by appeal to the Superior Court, both eases were tried 
it, J., who refused to order a verdict of not guilty or 

to malie the  rrili gs requestc'l hy the respective defendants. H e  
also in the Jaco son cast: exclrlded the evidence offered by the 
defendant wllich is described by tbe court. The jury in each 
cme returned a verdict, of guilty ; and the defendants alleged 

ickering $ Be Ballard (of Vermont), for the  de- 
fendants. 

H. Bwzcroff, Assistant District Attorney, for t he  Common- 
wealtll. 

KNOWLTON, @. J. These are  complaints against the respec- 
tive defendants for refusing to comply with rt requirement of the 
boarcl of health of Cambridge, made on February 27, 1902, under 
the R. L. c. 75, 5 137, ordering that  all the iuhabitants of the city, 
w l ~ o  had not been successfully vaccinated since March 1, 1897, 
be vaccinated or. revaccinated. The order recites tha t  smallpox 
has been prevalent to some extent in the city of Cambridge, and 
still continues to  increase; that  i t  is necessary for the speedy 
extermination of the disease that  all persons not protected by 
vaccination should be vaccinated ; and that, in the  opinion of 
the board, the public health and safety require the vaccination 
or  revaccination of all the inhabitants of Cambridge. At  tlie 
trial of each case there was uncontradicted evideuce of the adop- 
tion of the order making the requirement by the board of health, 
and ttmt the chairman of the board of health called upon the 
defendtint and informed him tha t  if he refused to be vaccinated 
he wonld incur the  penalty of $5 provided by the statute, and 



called in question. eltl T * IFJillfaru sp~i*t" 8 c h  rid 
v,  Dtrvisojl, 62 Oonll. 182. *thePZ v. 

un ,  457. In re Ii?f&nnck, 62 o. kjp 1;. Yi(ig:-isl;ltion re- 
~g vaeein:ttion is mentior led 21s r s l w  exerciw of tilt. police 

power in Lmoton v .  Stc.eli~, 13;' TJ. S. 133, 136. Statutes sub.. 
stantially the salne as the one 11ow before us have  beru sustained, 
after ciwef ul  corc4demtion, by  the highest courts ol GeolsYia 
and North C:uolina. ri.is v. Cfolurn.hris, 102 Ga,. 792, #tccte 

v, Flay, 126 N. C. 999. L e u i v ~  v. B?wliqlon, 129 N. C. 184. 
Let us consider the offer of evidence which was made by the 

defendant ,Jacobson. The rtintli of the piwpositions which he 
offered to prow, 5s to what vaccination consists of7 is nothing 
more than a fac't of mnrnon knowlf:(lge, upon wllicll the statute 
is founded, anrl ln.i)~i' o f  it ivi\s ui1necessary ~ ; n d  immat,el.ial. The 
thirteenth air (1 foil rtaeli t l i  * involved matters depr~ i ( l i l~g  upon 
his persorml opinion, ;vliicll could uot be taken as correct, or 
given effect, me~e ly  l,eeituse he made i t  a ground o f  refusal to 
comply wit11 the requi wmcn t. Moreover, his views could not 
affect the validity of the statute, nor entitle him to he excepted 
from its provisions. L'ommonzoealth v. Qon~wlZy, 163 Mass. 539. 
Commonwealth v. R & s ,  122 Mass. 40. Eleynolds v. Ui~ited Stutes, 

98 U. S. 145. Rqiaa v. Dozo?ws, 13 @ox C. C. 111. The other 
eleven propositions all relate to alleged injurious or dangerous 
effects of vaccination. The defendant " offered to prove and 
show by competent evidence," these so called facts. Each of 
them, in i ts nature, is such t ha t  i t  cannot be stated as  a truth, 
otherwise than as a matter of opinion. The only "competent 
evidence " thnt could be presented to the  court t o  prove tliese 
propositions, was the  testimony of experts, giving their opinions. 
f t would not have been competent to introduce the medical his- 

* The thirteenth and fourteenth offers of proof in the Jacobson case, re- 
ferred to above, were as follows : ': 13. That this defendant refused to sub- 
mit to vaccination for the reason that he had, when a child, beer1 caused great 
and extreme suffering, for a long period, by a disease produced by his vac- 
cination at that time. 14. That  he had witnessed n similar result of vacci- 
nation in the *case of his own son, and had persor~ally known x great number 
of other instances of the same kind, and that his said refusal was prompted 
by his knowledge of the danger and his dread a£ the terrible collsequexlces of 
vaccination." 
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cases. Assuming that 

accorclaslce with 
85, to instruct the jury as to mhetber or not tho statute 
utional, be would have been obliged to consider the evi- 

dence in connection with facts of corn on kno\vle&ge, which the 
court will always regard in passing upon the col~stitutionality of 
a statute. He would have considered &his testimony of experts 
in cormection with the facts that for nearly a century most of 
the members of the medical profession have regarded vaccination, 
repeated after intervals, as a preventive of smallpox; that while 
they have recognized the possibility of injnry to an individual 
from carelessness in  the performance of it, or even in a conceiv- 
able case without carelessness, t h y  generally have considered 
the risk of such an injury too small to be seriously weighed as 
against the benefits coming from the discreet and proper use of 
the  preventive ; and that not only the medical profession and 
the people generally have £01- a long time entertained these opin- 
ions, b u t  legislatures and courts have acted upon them with 
general unanimity. I f  the defendant bad been permitted to  
introduce such expert testi~uoily as he had in support of these 
several propositioils, i t  co~lld noL have changed the result. It 
would not have justified the court in holding that the Legisla- 
ture had transcended its power in enacting this statute on their 
judgment of what the welfare of the people demands. 

An elaborate argument has been addressed to us upon the 
effect of the quoted words, " wholesome and reasonable " in our 
Constitution. It is a t  least doubtful whether these words, con- 
sidered in connection with accompanying provisions, restrict our 
General Court in the exercise of the police power, otherwise than 
by the constitutional limitations upon this power which exist 
under the constitutions of most of the other States of this coun- 
try. It is generally held that if a statute purports to be enacted 
to promote the general welfare of the people, and is not at vari- 
ance with any provision of the Constitution, the question whether 
it will be for the good of the community is a legislative, and not 
a judicial question. Powell v. Pennsylvuniu, 127 U. S. 678, 684, 
686. Yick Wo v. Hopkins, 118 U. S. 356, 370, 371. Mugler v. 



th i s  commonwealth." Rut  if a statute invades prtwm:d rights 
to liberty or property, and is not; directed to the promotion of 
t h e  general welfare, but is an. evasion of the pi%xiples on mlricll 
legislative action should be founded, and by which it should be 
regulated, and is thus an  abuse of' legislative poivei; i t  sllould 
be declared unconstitutional. 

We see no reason for regarding the present statate xs outside 
of legislative authority to enact it. Plainly it is wholesotne and 
reasonable in the sense that it relates to a subject sbotit which 
t he  Legislature may well concern itself. There is no i ~ x s o n  for 
holding tha t  the measures autholized by it  do not relate directly 
to  the promotion of the intended object. The theoretical possi- 
bi l i ty  of an injury in an individual case as  a result of its ellforce- 
m e n t  does not show that as a whole it is unrcasonabie. The 
application of a good law to an exceptional case may wcrk h a d -  
ship. There is no reason to suppose that the enforceme-~t  of the 
requirement, in the  present case, was conducted harshly. Nat- 
ural ly  there would be regard to temporary conditions, if they 
became important, as to the time nrrd manner of its en fowemcnt. 
I f  a person should deem i t  important that vaccination should not 
be performed in his case, and the authorities should tltirik other- 
wise, i t  is not in their power to vaccinate hirn by force, and  the 
worst tha t  could happen to l h n  under the statute woul3 be the 
payment  of the  penalty of $5. 

T h e  defendants7 contention that the statute works unequally, 
in making an exception of miuors and persons under gua~.dian-  
ship, is not well founded. It only limits the liability to a penalty 
for neglect of the requirement to persons who have a right to 
control their own conduct. 



~:UM~XONWP;AL.I ' I  17s. Joltm 11. A L I T G P O K L ~ ,  
SAME 7:s. ~ A M ~ C .  

Two s:onrr,LArNrrs, received n l d  sworn to  on January 26, 1002, in the Eaw~ 
Boston Xjistrict Court9 both against the samc defeuclmt, rrndcr R. I,, c. ST,, 
5 137, for refusing to comply with an order of the board of hed th  of the 
city of Hoston, requiring the vacci~lation and revaccination of all the i l l -  

habitants of that, city, i n  the first case as to h11e defendant himself, andl 
in  the second case as to Eva Mugford, a child of the  defendant over two 
years of age. 

On appeal to tho Superior Court thc cases were tried before St l c i ~ i o~ i ,  J., 
who refused to make tile ~x l ings  requested by the defendant, atid excluded 
evidence offered by him of the same character as that offered by the de- 
fendant, i n  Co~~unonweciltl~, v. Jmobson, ~ b o v e .  In each case the jury returned 
a verdict of gnilty ; and the defelidaut alleged exceptions. 

3'. M. Jjanis, for  the defendant. 
AM, J. Sughrue, First Assistant District Attorney, for the Commonwealth. 
BY T n E  COURT. These cases are  governed by Commonwealth v. Jacobson. 

JOHN %WA vs. BOSTON ELEVATED RAILWAY COMPANY. 

Suffalk. March 18, 1903. - April 2, 1903. 

Present: RNOWLTON, C. J., BARKER, HAMMOND, LORXEG, & BRALEY, JJ. 

Negligence, On street railway. 

In an action for injuries from a collision of an electric car of the defendant with a 
watering cart in which the plaintiff was driving, it appeared, that the plaintiff saw 
the car coming at a distance which he called one hundred yards, and then turned 
to drive across the track ahead of it, that the car moving at the rate of from six 
to twelve miles an hour struck the watering cart and cut it in two, going from 
twenty to forty feet farther before it stopped. Eeld, that on the conflicting evi- 
dence in the case, the questions of the due care of the plaintiff and the negligence 
of the defendant were for the jury. 

TOET for injuries from a collision of an electric car of the 
defendant with a wat'ering cart in which the plaintiff was driv- 
ing, alleging negligence of tbe motorman and also a delective 


