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DEPARTMENT OF JUSTI CE AND FEDERAL TRADE
COW SSI ON STATEMENTS OF ANTI TRUST ENFORCEMENT
PCOLI CY | N HEALTH CARE

| NTRODUCTI ON

I n Septenber 1993, the Departnent of Justice and the Federal
Trade Conm ssion (the "Agencies") issued six statenents of their
antitrust enforcenent policies regarding nergers and vari ous
joint activities in the health care area. The six policy
statenments addressed: (1) hospital nergers; (2) hospital joint
ventures involving high-technol ogy or other expensive nedical
equi pnent; (3) physicians' provision of information to purchasers
of health care services; (4) hospital participation in exchanges
of price and cost information; (5) health care providers’ joint
pur chasi ng arrangenents; and (6) physician network joint
ventures. The Agencies also committed to issuing expedited
Departnent of Justice business reviews and Federal Trade
Comm ssi on advi sory opinions in response to requests for
antitrust gui dance on specific proposed conduct involving the
heal th care industry.

The 1993 policy statenents and expedited specific Agency
gui dance were designed to advise the health care community in a
time of trenendous change, and to address, as conpletely as
possi bl e, the problem of uncertainty concerning the Agencies’
enforcenment policy that sonme had said m ght deter nergers, joint
ventures, or other activities that could | ower health care costs.

Sound antitrust enforcenent, of course, continued to protect



consuners agai nst anticonpetitive activities.

When t he Agencies issued the 1993 health care antitrust
enforcenment policy statenents, they recognized that additional
gui dance m ght be desirable in the areas covered by those
statenents as well as in other health care areas, and conmtted
to issuing revised and additional policy statenents as warranted.
In light of the cormments the Agencies received on the 1993
statenents and the Agencies’ own experience, the Agencies revised
and expanded the health care antitrust enforcenent policy
statenents in Septenber 1994. The 1994 statenents, which
superseded the 1993 statenents, added new statenents addressing
hospital joint ventures involving specialized clinical or other
expensi ve health care services, providers' collective provision
of fee-related information to purchasers of health care services,
and anal ytical principles relating to a broad range of health
care provider networks (ternmed “nmultiprovider netwrks”), and
expanded the antitrust "safety zones" for several other
st at ement s.

Since issuance of the 1994 statenents, health care markets
have continued to evolve in response to consuner demand and
conpetition in the marketplace. New arrangenents and vari ations
on existing arrangenents involving joint activity by health care
providers continue to energe to neet consunmers', purchasers', and
payers' desire for nore efficient delivery of high quality health
care services. During this period, the Agencies have gai ned
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addi ti onal experience with arrangenents involving joint provider
activity. As a result of these devel opnents, the Agencies have
decided to anplify the enforcenent policy statenent on physician
network joint ventures and the nore general statenent on

mul ti provi der networks.

In these revised statenents, the Agencies continue to anal yze
all types of health care provider networks under general
antitrust principles. These principles are sufficiently flexible
to take into account the particular characteristics of health
care markets and the rapid changes that are occurring in those
mar kets. The Agenci es enphasize that it is not their intent to
treat such networks either nore strictly or nore leniently than
joint ventures in other industries, or to favor any particul ar
proconpetitive organi zation or structure of health care delivery
over other forns that consuners may desire. Rather, their goa
is to ensure a conpetitive marketplace in which consuners wll
have the benefit of high quality, cost-effective health care and
a w de range of choices, including new provider-controlled
net wor ks t hat expand consuner choice and increase conpetition

The revisions to the statenents on physician network joint
ventures and nul ti provi der networks are sunmmari zed below. In
addition to these revisions, various changes have been nmade to
t he | anguage of both statenents to inprove their clarity. No

revi sions have been made to any of the other statenents.



Physi ci an Networ k Joi nt Ventures

The revised statenent on physician network joint ventures
provi des an expanded di scussion of the antitrust principles that
apply to such ventures. The revisions focus on the anal ysis of
networks that fall outside the safety zones contained in the
exi sting statenent, particularly those networks that do not
i nvol ve the sharing of substantial financial risk by their
physi ci an participants. The revised statenent explains that
wher e physicians' integration through the network is likely to
produce significant efficiencies, any agreenents on price
reasonably necessary to acconplish the venture’s proconpetitive
benefits will be analyzed under the rule of reason.

The revised statenent adds three hypothetical exanples to
further illustrate the application of these principles: (1) a
physi ci an network joint venture that does not involve the sharing
of substantial financial risk, but receives rule of reason
treatnent due to the extensive integration anong its physician
participants; (2) a network that involves both risk-sharing and
non-ri sk-sharing activities, and receives rule of reason
treatnment; and (3) a network that involves little or no
integration anong its physician participants, and is per se
illegal.

The safety zones for physician network joint ventures remain

unchanged, but the revised statenent identifies additional types



of financial risk-sharing arrangenents that can qualify a network
for the safety zones. It also further enphasizes two points
previously made in the 1994 statenments. First, the enuneration
in the statenents of particul ar exanpl es of substantial financial
ri sk sharing does not foreclose consideration of other
arrangenent s t hrough whi ch physicians may share substanti al
financial risk. Second, a physician network that falls outside

the safety zones is not necessarily anticonpetitive.

Mul ti provi der Networks

In 1994, the Agencies issued a new statenment on nul tiprovider
health care networks that described the general antitrust
anal ysis of such networks. The revised statenent on
mul ti provi der networks enphasizes that it is intended to
articulate general principles relating to a wide range of health
care provider networks. Many of the revisions to this statenent
refl ect changes nade to the revised statenent on physician
network joint ventures. In addition, four hypothetical exanples
i nvol ving PHOs ("physician-hospital organizations"), including

one invol ving “nmessenger nodel” arrangenents, have been added.

Saf ety Zones and Hypot heti cal Exanpl es
Most of the nine statenents give health care providers
guidance in the formof antitrust safety zones, which describe

conduct that the Agencies will not challenge under the antitrust



| aws, absent extraordinary circunmstances. The Agencies are aware
that sonme parties have interpreted the safety zones as defining
the limts of joint conduct that is permssible under the
antitrust laws. This viewis incorrect. The inclusion of
certain conduct within the antitrust safety zones does not inply
t hat conduct falling outside the safety zones is likely to be
chal | enged by the Agencies. Antitrust analysis is inherently
fact-intensive. The safety zones are designed to require
consideration of only a few factors that are relatively easy to
apply, and to provide the Agencies with a high degree of
confidence that arrangenents falling wwthin themare unlikely to
rai se substantial conpetitive concerns. Thus, the safety zones
enconpass only a subset of provider arrangenents that the
Agencies are unlikely to challenge under the antitrust laws. The
statenents outline the analysis the Agencies will use to review
conduct that falls outside the safety zones.

Li kew se, the statenments' hypothetical exanples concl uding
that the Agencies would not chall enge the particul ar arrangenment
do not nmean that conduct varying fromthe exanples is likely to
be chall enged by the Agencies. The hypothetical exanples are
designed to illustrate how the statenents' general principles
apply to specific situations. Interested parties should exam ne
the business review |letters issued by the Departnment of Justice
and the advisory opinions issued by the Federal Trade Conm ssion
and its staff for additional guidance on the application and
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interpretation of these statenents. Copies of those letters and
opi nions and summaries of the letters and opinions are avail able
fromthe Agencies at the mailing and Internet addresses |isted at
the end of the statenents.

The statenments also set forth the Departnent of Justice's
busi ness review procedure and the Federal Trade Comm ssion's
advi sory opi ni on procedure under which the health care community
can obtain the Agencies' antitrust enforcenent intentions
regardi ng specific proposed conduct on an expedited basis. The
statenents continue the commtnent of the Agencies to respond to
requests for business reviews or advisory opinions fromthe
health care community no later than 90 days after all necessary
information is received regarding any matter addressed in the
statenents, except requests relating to hospital nergers outside
the antitrust safety zone and nul tiprovider networks. The
Agencies also wll respond to business review or advisory opinion
requests regarding nultiprovider networks or other non-nerger
health care matters within 120 days after all necessary
information is received. The Agencies intend to work cl osely
w th persons making requests to clarify what information is
necessary and to provide guidance throughout the process. The
Agenci es continue this commtnent to expedited review in an
effort to reduce antitrust uncertainty for the health care
industry in what the Agencies recognize is a tine of fundanental

change.



The Agenci es recogni ze the inportance of antitrust guidance
in evolving health care contexts. Consequently, the Agencies
continue their commtnent to issue additional guidance as

war r ant ed.



1. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT PCLI CY
ON MERGERS AMONG HOSPI TALS

| nt roducti on

Most hospital nmergers and acquisitions ("nmergers") do not
present conpetitive concerns. Wile careful analysis may be
necessary to determne the likely conpetitive effect of a
particul ar hospital nerger, the conpetitive effect of many
hospital nergers is relatively easy to assess. This statenent
sets forth an antitrust safety zone for certain nmergers in |ight
of the Agencies' extensive experience anal yzing hospital
mergers. Mergers that fall wthin the antitrust safety zone
wi |l not be challenged by the Agenci es under the antitrust |aws,
absent extraordinary circunstances.! This policy statenent al so
briefly describes the Agencies' antitrust analysis of hospital

mergers that fall outside the antitrust safety zone.

A, Antitrust Safety Zone: Mergers O Hospitals That
WIll Not Be Challenged, Absent Extraordinary C rcunstances,
By The Agenci es

The Agencies will not chall enge any nerger between two

general acute-care hospitals where one of the hospitals (1) has

! The Agencies are confident that conduct falling within the
antitrust safety zones contained in these policy statenents is
very unlikely to raise conpetitive concerns. Accordingly, the
Agenci es anticipate that extraordinary circunstances warranting a
chal l enge to such conduct will be rare.
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an average of fewer than 100 |icensed beds over the three nost
recent years, and (2) has an average daily inpatient census of
fewer than 40 patients over the three nost recent years, absent
extraordinary circunstances. This antitrust safety zone wl|
not apply if that hospital is less than 5 years ol d.

The Agencies recognize that in sonme cases a general acute
care hospital with fewer than 100 |icensed beds and an average
daily inpatient census of fewer than 40 patients wll be the
only hospital in a relevant market. As such, the hospital does
not conpete in any significant way with other hospitals.

Accordi ngly, mergers involving such hospitals are unlikely to
reduce conpetition substantially.

The Agencies al so recogni ze that many general acute care
hospitals, especially rural hospitals, with fewer than 100
i censed beds and an average daily inpatient census of fewer than
40 patients are unlikely to achieve the efficiencies that |arger
hospitals enjoy. Sone of those cost-saving efficiencies may be
real i zed, however, through a nerger wi th another hospital
B. The Agencies' Analysis O Hospital Mergers That Fall Qutside

The Antitrust Safety Zone

Hospital nergers that fall outside the antitrust safety zone
are not necessarily anticonpetitive, and may be proconpetitive.
The Agencies' analysis of hospital nergers follows the five

steps set forth in the Department of Justice/ Federal Trade
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Conmi ssion 1992 Horizontal ©Merger Guidelines.

Applying the anal ytical framework of the Merger Quidelines
to particular facts of specific hospital nergers, the Agencies
of ten have concl uded that an investigated hospital nmerger wll
not result in a substantial |essening of conpetition in
situations where market concentration m ght otherw se raise an
i nference of anticonpetitive effects. Such situations include
transacti ons where the Agencies found that: (1) the nmerger woul d
not increase the likelihood of the exercise of market power
ei ther because of the existence post-nerger of strong
conpetitors or because the nerging hospitals were sufficiently
differentiated; (2) the nmerger would allow the hospitals to
realize significant cost savings that could not otherw se be
realized; or (3) the nmerger would elimnate a hospital that
likely would fail with its assets exiting the market.

Antitrust challenges to hospital nergers are relatively rare.
O the hundreds of hospital nergers in the United States since
1987, the Agencies have chall enged only a handful, and in several
cases sought relief only as to part of the transaction. Most
reviews of hospital nmergers conducted by the Agencies are
concl uded wi thin one nonth.

* k%

I f hospitals are considering nergers that appear to fal
within the antitrust safety zone and believe they need
additional certainty regarding the legality of their conduct

11



under the antitrust |aws, they can take advantage of the
Department's business review procedure (28 C.F.R 8 50.6 (1992))
or the Federal Trade Conm ssion's advisory opinion procedure (16
CFR 88 1.1-1.4 (1993)). The Agencies wll respond to

busi ness review or advisory opinion requests on behal f of
hospital s considering nmergers that appear to fall wthin the
antitrust safety zone within 90 days after all necessary

information is submtted.
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2. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL

TRADE COWM SSI ON ENFORCEMENT POLI CY

ON HOSPI TAL JO NT VENTURES | NVOLVI NG

H GH TECHNOLOGY OR OTHER EXPENSI VE

HEALTH CARE EQUI PMENT
| nt roducti on
Most hospital joint ventures to purchase or otherw se share
t he ownership cost of, operate, and market hi gh-technol ogy or
ot her expensive health care equi pnent and rel ated services do not
create antitrust problens. |In nost cases, these coll aborative
activities create proconpetitive efficiencies that benefit
consuners. These efficiencies include the provision of services
at a |lower cost or the provision of services that woul d not have
been provided absent the joint venture. Sound antitrust
enf orcenment policy distinguishes those joint ventures that on
bal ance benefit the public fromthose that nay increase prices
wi t hout providing a countervailing benefit, and seeks to prevent
only those that are harnful to consuners. The Agenci es have
never challenged a joint venture anong hospitals to purchase or
ot herwi se share the ownership cost of, operate and market
hi gh-technol ogy or ot her expensive health care equi pnent and
rel ated services.
This statenent of enforcenment policy sets forth an antitrust

safety zone that describes hospital high-technol ogy or other
expensi ve health care equi pnment joint ventures that will not be

chal | enged, absent extraordi nary circunstances, by the Agencies
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under the antitrust laws. It then describes the Agencies
antitrust analysis of hospital high-technol ogy or other expensive
heal th care equi pnent joint ventures that fall outside the
antitrust safety zone. Finally, this statenent includes exanples
of its application to hospital high-technol ogy or other expensive
heal th care equi pnment joint ventures.
A Antitrust Safety Zone: Hospital Hi gh-Technol ogy Joint

Ventures That WI| Not Be Chal |l enged, Absent Extraordinary

Ci rcunst ances, By The Agenci es

The Agencies will not chall enge under the antitrust |aws any
joint venture anong hospitals to purchase or otherw se share the
ownership cost of, operate, and market the rel ated services of,
hi gh-technol ogy or ot her expensive health care equipnent if the
joint venture includes only the nunber of hospitals whose
participation is needed to support the equi pnment, absent
extraordinary circunstances.? This applies to joint ventures
i nvol vi ng purchases of new equi pnment as well as to joint ventures

i nvol ving existing equiprment.® A joint venture that includes

2 A hospital or group of hospitals will be considered able
to support high-technol ogy or other expensive health care
equi pnent for purposes of this antitrust safety zone if it could
recover the costs of owning, operating, and marketing the
equi pnent over its useful life. |If the joint venture is limted
to ownership, only the ownership costs are relevant. |f the
joint venture is limted to owning and operating, only the owning
and operating costs are rel evant.

3 Consequently, the safety zone would apply in a situation
in which one hospital had already purchased the health care
equi pnrent, but was not recovering the costs of the equi pnent and

14



addi tional hospitals also wll not be challenged if the

addi tional hospitals could not support the equi pnment on their own

sought a joint venture with one or nore hospitals in order to
recover the costs of the equipnent.
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or through the formation of a conpeting joint venture, absent
extraordi nary circunstances.

For exanple, if two hospitals are each unlikely to recover
the cost of individually purchasing, operating, and marketing the
services of a magnetic resonance inmager (MRl) over its useful
life, their joint venture with respect to the MR would not be
chal | enged by the Agencies. On the other hand, if the sanme two
hospitals entered into a joint venture with a third hospital that
i ndependently coul d have purchased, operated, and marketed an MR
in a financially viable manner, the joint venture would not be in
this antitrust safety zone. |f, however, none of the three
hospitals could have supported an MRl by itself, the Agencies
woul d not chal l enge the joint venture.*

| nformati on necessary to determ ne whether the costs of a
pi ece of high-technol ogy health care equi pnent could be recovered
over its useful life is normally available to any hospital or
group of hospitals considering such a purchase. This information
may i nclude the cost of the equipnent, its expected useful life,

t he m ni num nunber of procedures that nust be done to neet a

4 The antitrust safety zone described in this statenent
applies only to the joint venture and agreenents reasonably
necessary to the venture. The safety zone does not apply to or
protect agreenents nmade by participants in a joint venture that
are related to a service not provided by the venture. For
exanple, the antitrust safety zone that would apply to the M
joint venture would not apply to protect an agreenent anong the
hospitals with respect to charges for an overnight stay.

16



machi ne' s financial breakeven point, the expected nunber of

procedures the equi pnent will be used for given the popul ation

served by the joint venture and the expected price to be charged
for the use of the equipnment. Expected prices and costs should
be confirmed by objective evidence, such as experiences in
simlar markets for simlar technol ogies.

B. The Agencies' Analysis O Hospital Hi gh-Technology O O her
Expensi ve Heal th Care Equi prment Joint Ventures That Fal
Qutside The Antitrust Safety Zone
The Agenci es recogni ze that joint ventures that fall outside

the antitrust safety zone do not necessarily raise significant

antitrust concerns. The Agencies wll apply a rule of reason
analysis in their antitrust review of such joint ventures.® The
objective of this analysis is to determ ne whether the joint
venture may reduce conpetition substantially, and, if it mght,
whether it is likely to produce proconpetitive efficiencies that
outweigh its anticonpetitive potential. This analysis is
flexible and takes into account the nature and effect of the
joint venture, the characteristics of the venture and of the

hospital industry generally, and the reasons for, and purposes

> This statenent assunmes that the joint venture arrangenent
is not one that uses the joint venture |abel but is likely nmerely
to restrict conpetition and decrease output. For exanple, two
hospital s that independently operate profitable MR services
coul d not avoid charges of price fixing by |abeling as a joint
venture their plan to obtain higher prices through joint
mar keting of their existing MR services.
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of , the venture. It also allows for consideration of
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efficiencies that will result fromthe venture. The steps
involved in a rule of reason analysis are set forth bel ow.©

Step one: Define the relevant market. The rule of reason
analysis first identifies what is produced through the joint
venture. The relevant product and geographic markets are then
properly defined. This process seeks to identify any other
provi der that could offer what patients or physicians generally
woul d consi der a good substitute for that provided by the joint
venture. Thus, if a joint venture were to purchase and jointly
operate and market the related services of an MR, the rel evant
mar ket woul d include all other MRIs in the area that are
reasonabl e alternatives for the sane patients, but would not
i nclude providers with only traditional X-ray equi pnent.

Step two: Evaluate the conpetitive effects of the venture.
This step begins with an analysis of the structure of the

rel evant market. |If many providers would conpete with the joint

6 Many joint ventures that coul d provide substanti al
efficiencies also may present little likelihood of conpetitive
harm \Were it is clear initially that any joint venture
presents little |ikelihood of conpetitive harm the step-by-step
anal ysis described in the text below wll not be necessary. For
exanpl e, when two hospitals propose to nerge existing expensive
health care equipnent into a joint venture in a properly defined
mar ket in which many other hospitals or other health care
facilities operate the sanme equi pnment, such that the nmarket wll
be unconcentrated, then the conmbination is unlikely to be
anticonpetitive and further analysis ordinarily would not be
required. See Departnment of Justice/ Federal Trade Conm ssion
1992 Horizontal Merger Guidelines.
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venture, conpetitive harmis unlikely and the analysis would
continue with step four described bel ow

| f the structural analysis of the rel evant market showed that
the joint venture would elimnate an existing or potentially
vi abl e conpeting provider and that there were few conpeting
provi ders of that service, or that cooperation in the joint
venture market may spill over into a market in which the parties
to the joint venture are conpetitors, it then would be necessary
to assess the extent of the potential anticonpetitive effects of
the joint venture. |In addition to the nunber and size of
conpeting providers, factors that could restrain the ability of
the joint venture to raise prices either unilaterally or through
col l usive agreenents with other providers would include:

(1) characteristics of the market that nmake anticonpetitive
coordination unlikely; (2) the |ikelihood that other providers
woul d enter the market; and (3) the effects of governnent
regul ati on.

The extent to which the joint venture restricts conpetition
anong the hospitals participating in the venture is eval uated
during this step. |In sonme cases, a joint venture to purchase or
ot herwi se share the cost of high-technol ogy equi pnent may not
substantially elimnate conpetition anong the hospitals in
providing the rel ated service nade possible by the equi pnent.

For exanple, two hospitals m ght purchase a nobile MR jointly,
but operate and market MRl services separately. In such

20



i nstances, the potential inpact on conpetition of the joint
venture woul d be substantially reduced.’

Step three: Evaluate the inpact of proconpetitive
efficiencies. This step requires an exam nation of the joint
venture's potential to create proconpetitive efficiencies, and
t he bal anci ng of these efficiencies against any potenti al
anticonpetitive effects. The greater the venture's likely
anticonpetitive effects, the greater nust be the venture's |ikely
efficiencies. |In certain circunstances, efficiencies can be
substanti al because of the need to spread the cost of expensive
equi pnent over a |arge nunber of patients and the potential for
i nprovenents in quality to occur as providers gain experience and
skill fromperformng a |arger nunber of procedures.

Step four: Evaluate collateral agreenments. This step
exam nes whether the joint venture includes collateral agreenents
or conditions that unreasonably restrict conpetition and are
unlikely to contribute significantly to the legitimte purposes
of the joint venture. The Agencies will exam ne whether the
coll ateral agreenents are reasonably necessary to achi eve the
ef ficiencies sought by the joint venture. For exanple, if the

participants in a joint venture formed to purchase a nobile

" 1f steps one and two reveal no conpetitive concerns with
the joint venture, step three is unnecessary, and the anal ysis
continues with step four described bel ow.
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l[ithotripter also agreed on the daily roomrate to be charged
[ithotripsy patients who required overnight hospitalization, this
coll ateral agreenent as to roomrates would not be necessary to
achieve the benefits of the lithotripter joint venture. Although
the joint venture itself would be I egal, the collateral agreenent
on hospital roomrates would not be | egal and woul d be subject to

chal | enge.

C. Exanples O Hospital Hi gh-Technol ogy Joi nt Ventures

The foll ow ng are exanples of hospital joint ventures that
are unlikely to raise significant antitrust concerns. Each is
intended to denonstrate an aspect of the analysis that woul d be
used to evaluate the venture.

1. New Equi pment That Can Be O fered Only By A Joint

Vent ur e

All the hospitals in a relevant market agree that they
jointly wll purchase, operate and market a helicopter to provide
energency transportation for patients. The community's need for
the helicopter is not great enough to justify having nore than
one helicopter operating in the area and studies of simlarly
sized comunities indicate that a second helicopter service could
not be supported. This joint venture falls within the antitrust
safety zone. It would nake avail able a service that woul d not
ot herwi se be avail able, and for which duplication would be

i nefficient.
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2. Joint Venture To Purchase Expensive Equi pnent

Al five hospitals in a relevant market agree to jointly
purchase a nobile health care device that provides a service for
whi ch consuners have no reasonable alternatives. The hospitals
w Il share equally in the cost of maintaining the equipnment, and
the equi pnment will travel fromone hospital to another and be
avai | abl e one day each week at each hospital. The hospitals'
agreenent contains no provisions for joint marketing of, and
prot ects agai nst exchanges of conpetitively sensitive information
regardi ng, the equipnment.® There are also no linmtations on the
prices that each hospital will charge for use of the equi pnent,
on the nunmber of procedures that each hospital can perform or on
each hospital's ability to purchase the equipnent on its own.
Al t hough any conbi nation of two of the hospitals could afford to
purchase the equi pnent and recover their costs within the
equi pnent's useful |ife, patient volune fromall five hospitals
is required to maxi mze the efficient use of the equipnent and
lead to significant cost savings. |In addition, patient demand
woul d be satisfied by provision of the equi pnent one day each
week at each hospital. The joint venture would result in higher
use of the equipnent, thus |lowering the cost per patient and
potentially inproving quality.

This joint venture does not fall wthin the antitrust safety

8 Exanpl es of such information include prices and marketing
pl ans.
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zone because snmaller groups of hospitals could afford to purchase
and operate the equi pnent and recover their costs. Therefore,
the joint venture would be anal yzed under the rule of reason.

The first step is to define the relevant market. In this
exanpl e, the relevant market consists of the services provided by
t he equi pnent, and the five hospitals all potentially conpete
agai nst each other for patients requiring this service.

The second step in the analysis is to determ ne the
conpetitive effects of the joint venture. Because the joint
venture is likely to reduce the nunber of these health care
devices in the market, there is a potential restraint on
conpetition. The restraint would not be substantial, however,
for several reasons. First, the joint venture is limted to the
purchase of the equi pnent and would not elimnate conpetition
anong the hospitals in the provision of the services. The
hospitals will market the services independently, and wll not
exchange conpetitively sensitive information. |In addition, the
venture does not preclude a hospital from purchasi ng another unit
shoul d the demand for these services increase.

Because the joint venture raises sone conpetitive concerns,
however, it 1s necessary to exam ne the potential efficiencies
associated with the venture. As noted above, by sharing the
equi pnent anong the five hospitals significant cost savings can
be achieved. The joint venture would produce substanti al
efficiencies while providing access to high quality care. Thus,
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this joint venture would on bal ance benefit consuners since it
woul d not | essen conpetition substantially, and it would all ow
the hospitals to serve the conmmunity's need in a nore efficient
manner. Finally, in this exanple the joint venture does not

i nvol ve any coll ateral agreenents that raise conpetitive
concerns. On these facts, the joint venture would not be
chal | enged by the Agenci es.

3. Joint Venture OF Existing Expensive Equi pnent Where One

O The Hospitals In The Venture Already Oms The
Equi prent

Metropolis has three hospitals and a popul ati on of 300, 000.
Mercy and University Hospitals each own and operate their own
magneti c resonance imaging device ("MRI"). General Hospital does
not. Three independent physician clinics also owmn and operate
MRIs. Al of the existing MRIs have simlar capabilities. The
acquisition of an MRl is not subject to review under a
certificate of need lawin the state in which Metropolis is
| ocat ed.

Managed care plans have told General Hospital that, unless it
can provide MRl services, it will be a less attractive
contracting partner than the other two hospitals in town. The
five existing MRIs are slightly underutilized -- that is, the
average cost per scan could be reduced if utilization of the
machi nes increased. There is insufficient demand in Metropolis

for six fully-utilized MR s.
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Ceneral has considered purchasing its owmn MRl so that it can
conpete on equal ternms with Mercy and University Hospitals.
However, it has decided based on its analysis of demand for MR
services and the cost of acquiring and operating the equi pnent
that it would be better to share the equi pnment with anot her
hospital. General proposes formng a joint venture in which it
wi |l purchase a 50 percent share in Mercy's MR, and the two
hospitals will work out an arrangenent by which each hospital has
equal access to the MRI. Each hospital in the joint venture wll
i ndependently market and set prices for those MR services, and
the joint venture agreenent protects agai nst exchanges of
conpetitively sensitive informati on anong the hospitals. There
is norestriction on the ability of each hospital to purchase its
own equi prent .

The proposed joint venture does not fall within the antitrust
safety zone because General apparently could independently
support the purchase and operation of its own MRI. Accordingly,

t he Agencies would anal yze the joint venture under a rule of
reason.

The first step of the rule of reason analysis is defining the
rel evant product and geographic markets. Assuming there are no
good substitutes for MRl services, the rel evant product market in
this case is MRl services. Mst patients currently receiving M
services are unwilling to travel outside of Metropolis for those
services, so the relevant geographic nmarket is Metropolis.
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Mercy, University, and the three physician clinics are already
offering MRl services in this market. Because General intends to
offer MRl services within the next year, even if there is no

joint venture, it is viewed as a market participant.

28



The second step is determning the conpetitive inpact of the
joint venture. Absent the joint venture, there would have been
si x independent MRIs in the market. This raises sonme conpetitive
concerns with the joint venture. The fact that the joint venture
will not entail joint price setting or marketing of MR services
to purchasers reduces the venture's potential anticonpetitive
effect. The conpetitive analysis would al so consider the
i kelihood of additional entry in the market. |[If, for exanple,
anot her physician clinic is likely to purchase an MR in the
event that the price of MR services were to increase, any
anticonpetitive effect fromthe joint venture becones |ess
likely. Entry may be nore likely in Metropolis than other areas
because new entrants are not required to obtain certificates of
need.

The third step of the analysis is assessing the |ikely
efficiencies associated wth the joint venture. The magnitude of
any likely anticonpetitive effects associated with the joint
venture is inportant; the greater the venture's l|ikely
anticonpetitive effects, the greater nust be the venture's |ikely
efficiencies. In this instance, the joint venture will avoid the
costly duplication associated with General purchasing an MR, and
will allow Mercy to reduce the average cost of operating its M
by increasing the nunber of procedures done. The conpetition
bet ween the Mercy/ General venture and the other MR providers in
the market will provide sone incentive for the joint venture to
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operate the MRl in as |owcost a manner as possible. Thus, there
are efficiencies associated with the joint venture that could not
be achieved in a less restrictive manner.

The final step of the analysis is determ ning whether the
joint venture has any coll ateral agreenents or conditions that
reduce conpetition and are not reasonably necessary to achieve
the efficiencies sought by the venture. For exanple, if the
joint venture required managed care plans desiring MRl services
to contract with both joint venture participants for those
services, that condition would be viewed as anticonpetitive and
unnecessary to achieve the legitimte proconpetitive goals of the
joint venture. This exanple does not include any unnecessary
collateral restraints.

On bal ance, when wei ghing the likelihood that the joint
venture will significantly reduce conpetition for these services
against its potential to result in efficiencies, the Agencies
woul d view this joint venture favorably under a rule of reason
anal ysi s.

4. Joint Venture OF Existing Equi pment Where Both Hospitals

In The Venture Already Om The Equi prment

Val | ey Town has a popul ation of 30,000 and is located in a
val | ey surrounded by mountains. The closest urbanized area is
over 75 mles away. There are two hospitals in Valley Town:

Val | ey Medical Center and St. Mary's. Valley Medical Center
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offers a full range of primary and secondary services. St.
Mary's offers primary and sonme secondary services. Although both
hospitals have a CT scanner, Valley Medical Center's scanner is
nor e sophisticated. Because of its greater sophistication,
Val | ey Medical Center's scanner is nore expensive to operate, and
can conduct fewer scans in a day. A physician clinic in Valley
Town operates a third CT scanner that is conparable to St. Mary's
scanner and is not fully utilized.

Val | ey Medical Center has found that many of the scans that
it conducts do not require the sophisticated features of its
scanner. Because scans on its machi ne take so | ong, and so nmany
patients require scans, Valley Mdical Center also is experi-
encing significant scheduling problens. St. Mary's scanner, on
the other hand, is underutilized, partially because many individ-
uals go to Valley Medical Center because they need the nore
sophi sticated scans that only Valley Medical Center's scanner can
provide. Despite the underutilization of St. Mary's scanner, and
t he higher costs of Valley Medical Center's scanner, neither
hospital has any intention of discontinuing its CT services.
Val | ey Medical Center and St. Mary's are proposing a joint
venture that would own and operate both hospitals' CT scanners.
The two hospitals wll then independently market and set the
prices they charge for those services, and the joint venture
agreenent protects agai nst exchanges of conpetitively sensitive
i nformati on between the hospitals. There is no restriction on
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the ability of each hospital to purchase its own equi pnent.

The proposed joint venture does not qualify under the
Agenci es' safety zone because the participating hospitals can
i ndependent|ly support their own equi pnent. Accordingly, the
Agenci es woul d anal yze the joint venture under a rule of reason.
The first step of the analysis is to determ ne the rel evant
product and geographic markets. As |long as other diagnostic
servi ces such as conventional X-rays or MR scans are not viewed
as a good substitute for CT scans, the rel evant product market is
CT scans. |If patients currently receiving CT scans in Valley
Town woul d be unlikely to switch to providers offering CT scans
outside of Valley Town in the event that the price of CT scans in
Val | ey Town increased by a small but significant anount, the
rel evant geographic market is Valley Towmn. There are three
participants in this relevant market: Valley Medical Center, St.
Mary's, and the physician clinic.

The second step of the analysis is determ ning the
conpetitive effect of the joint venture. Because the joint
venture does not entail joint pricing or marketing of CT
services, the joint venture does not effectively reduce the
nunber of market participants. This reduces the venture's
potential anticonpetitive effect. 1In fact, by increasing the
scope of the CT services that each hospital can provide, the
joint venture may increase conpetition between Valley Mdi cal
Center and St. Mary's since now both hospitals can provide
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sophi sticated scans. Conpetitive concerns with this joint
venture woul d be further aneliorated if other health care
providers were likely to acquire CT scanners in response to a

price increase followng the formation of the joint venture.
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The third step is assessing whether the efficiencies
associated wth the joint venture outweigh any anticonpetitive
effect associated with the joint venture. This joint venture
will allow both hospitals to make either the sophisticated CT
scanner or the |less sophisticated, but |less costly, CT scanner
avai l able to patients at those hospitals.

Thus, the joint venture should increase quality of care by
allow ng for better utilization and scheduling of the equipnent,
whil e al so reducing the cost of providing that care, thereby
benefitting the community. The joint venture may al so increase
quality of care by nmaking nore capacity avail able to Vall ey
Medi cal Center; while Valley Medical Center faced capacity
constraints prior to the joint venture, it can now take advantage
of St. Mary's underutilized CT scanner. The joint venture wll
al so i nprove access by allow ng patients requiring routine scans
to be noved fromthe sophisticated scanner at Valley Medi cal
Center to St. Mary's scanner where the scans can be perforned
nor e qui ckly.

The | ast step of the analysis is to determ ne whether there
are any coll ateral agreenents or conditions associated with the
joint venture that reduce conpetition and are not reasonably
necessary to achieve the efficiencies sought by the joint
venture. Assum ng there are no such agreenents or conditions,
the Agencies would view this joint venture favorably under a rule
of reason anal ysis.
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As noted in the previous exanple, excluding price setting and
mar keting fromthe scope of the joint venture reduces the
probability and magni tude of any anticonpetitive effect of the
joint venture, and thus reduces the likelihood that the Agencies
will find the joint venture to be anticonpetitive. If joint
price setting and marketing were, however, a part of that joint
venture, the Agencies would have to determ ne whether the cost
savings and quality inprovenents associated with the joint
venture offset the | oss of conpetition between the two hospitals.

Also, if neither of the hospitals in Valley Town had a CT
scanner, and they proposed a simlar joint venture for the
purchase of two CT scanners, one sophisticated and one | ess
sophi sticated, the Agencies would be unlikely to view that joint
venture as anticonpetitive, even though each hospital could
i ndependently support the purchase of its own CT scanner. This
concl usi on woul d be based upon a rule of reason analysis that was
virtually identical to the one described above.

* k%

Hospital s that are considering high-technol ogy or other
expensi ve equi pnent joint ventures and are unsure of the legality
of their conduct under the antitrust |aws can take advantage of
the Departnent's expedited business review procedure for joint
ventures and informati on exchanges announced on Decenber 1, 1992
(58 Fed. Reg. 6132 (1993)) or the Federal Trade Comm ssion's
advi sory opinion procedure contained at 16 CF. R 88 1.1-1.4
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(1993). The Agencies wll respond to a business review or

advi sory opinion request on behalf of hospitals that are
considering a high-technology joint venture within 90 days after
all necessary information is submtted. The Departnent's
Decenber 1, 1992 announcenent contains specific guidance as to

the infornmati on that should be submtted.
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3. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON HOSPI TAL JO NT VENTURES | NVOLVI NG SPECI ALl ZED
CLI Nl CAL OR OTHER EXPENSI VE HEALTH CARE SERVI CES
| nt roducti on
Most hospital joint ventures to provide specialized clinical
or ot her expensive health care services do not create antitrust
probl enms. The Agenci es have never chall enged an integrated joint
venture anong hospitals to provide a specialized clinical or
ot her expensive health care service.

Many hospitals wish to enter into joint ventures to offer

t hese services because the devel opnent of these services involves

i nvestnments -- such as the recruitnent and training of
speci al i zed personnel -- that a single hospital may not be able
to support. In many cases, these collaborative activities could

create proconpetitive efficiencies that benefit consuners,
i ncluding the provision of services at a |ower cost or the
provi sion of a service that would not have been provi ded absent
the joint venture. Sound antitrust enforcenent policy
di stingui shes those joint ventures that on bal ance benefit the
public fromthose that may increase prices wthout providing a
countervailing benefit, and seeks to prevent only those that are
harnful to consuners.

This statenent of enforcenent policy sets forth the Agencies

antitrust analysis of joint ventures between hospitals to provide
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speci alized clinical or other expensive health care services and
i ncludes an exanple of its application to such ventures. It does
not include a safety zone for such ventures since the Agencies
believe that they nust acquire nore expertise in evaluating the
cost of, demand for, and potential benefits from such joint
ventures before they can articulate a nmeani ngful safety zone.
The absence of a safety zone for such coll aborative activities
does not inply that they create any greater antitrust risk than
ot her types of collaborative activities.
A.  The Agencies' Analysis O Hospital Joint Ventures Involving
Specialized dinical O Oher Expensive Health Care Services
The Agencies apply a rule of reason analysis in their
antitrust review of hospital joint ventures involving specialized
clinical or other expensive health care services.® The objective
of this analysis is to determ ne whether the joint venture nmay
reduce conpetition substantially, and if it mght, whether it is
likely to produce proconpetitive efficiencies that outweigh its
anticonpetitive potential. This analysis is flexible and takes
into account the nature and effect of the joint venture, the

characteristics of the services involved and of the hospital

°® This statenment assunes that the joint venture is not likely
merely to restrict conpetition and decrease output. For exanple,
if two hospitals that both profitably provide open heart surgery
and a burn unit sinply agree without entering into an integrated
joint venture that in the future each of the services will be
of fered exclusively at only one of the hospitals, the agreenent
woul d be viewed as an illegal market allocation.
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i ndustry generally, and the reasons for, and purposes of, the
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venture. It also allows for consideration of efficiencies that
wWill result fromthe venture. The steps involved in a rule of
reason analysis are set forth bel ow. °

Step one: Define the relevant market. The rule of reason
analysis first identifies the service that is produced through
the joint venture. The relevant product and geographi c narkets
that include the service are then properly defined. This process
seeks to identify any other provider that could offer a service
that patients or physicians generally would consider a good
substitute for that provided by the joint venture. Thus, if a
joint venture were to produce intensive care neonatol ogy
services, the relevant market would include only other neonat al
i ntensive care nurseries that patients or physicians would view
as reasonable alternatives.

Step two: Evaluate the conpetitive effects of the venture.
This step begins with an analysis of the structure of the
rel evant market. |If many providers conpete with the joint
venture, conpetitive harmis unlikely and the analysis would
continue with step four described bel ow

| f the structural analysis of the rel evant market showed that

10 Many joint venturers that could provide substanti al
efficiencies also may present little likelihood of conpetitive
harm \Were it is clear initially that any joint venture
presents little |likelihood of conpetitive harm it will not be
necessary to conplete all steps in the analysis to concl ude that
the joint venture should not be challenged. See note 7, above.
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the joint venture would elimnate an existing or potentially

vi abl e conpeting provider of a service and that there were few
conpeting providers of that service, or that cooperation in the
joint venture market mght spill over into a market in which the
parties to the joint venture are conpetitors, it then would be
necessary to assess the extent of the potential anticonpetitive
effects of the joint venture. |In addition to the nunber and size
of conpeting providers, factors that could restrain the ability
of the joint venture to act anticonpetitively either unilaterally
or through collusive agreenments with other providers would
include: (1) characteristics of the market that make
anticonpetitive coordination unlikely; (2) the |ikelihood that
others woul d enter the market; and (3) the effects of governnent
regul ati on.

The extent to which the joint venture restricts conpetition
anong the hospitals participating in the venture is eval uated
during this step. In sone cases, a joint venture to provide a
speci alized clinical or other expensive health care service my
not substantially limt conpetition. For exanple, if the only
two hospitals providing primry and secondary acute care
i npatient services in a relevant geographic market for such
services were to forma joint venture to provide a tertiary
service, they would continue to conpete on primary and secondary
services. Because the geographic market for a tertiary service
may in certain cases be | arger than the geographic market for
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primary or secondary services, the hospitals may al so face
substantial conpetition for the joint-ventured tertiary
service. !

Step three: Evaluate the inpact of proconpetitive
efficiencies. This step requires an exam nation of the joint
venture's potential to create proconpetitive efficiencies, and
t he bal anci ng of these efficiencies against any potenti al
anticonpetitive effects. The greater the venture's likely
anticonpetitive effects, the greater nust be the venture's |ikely
efficiencies. |In certain circunstances, efficiencies can be
substanti al because of the need to spread the cost of the
i nvestment associated with the recruitnent and training of
personnel over a |large nunber of patients and the potential for
i nprovenent in quality to occur as providers gain experience and
skill fromperformng a |arger nunber of procedures. In the case
of certain specialized clinical services, such as open heart
surgery, the joint venture may permt the programto generate
sufficient patient volune to neet well-accepted m ni num standards
for assuring quality and patient safety.

Step four: Evaluate collateral agreenments. This step
exam nes whether the joint venture includes collateral agreenments

or conditions that unreasonably restrict conpetition and are

1 1f steps one and two reveal no conpetitive concerns with
the joint venture, step three is unnecessary, and the analysis
continues with step four described bel ow.
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unlikely to contribute significantly to the legitimte purposes
of the joint venture. The Agencies will exam ne whether the
coll ateral agreenents are reasonably necessary to achieve the
ef ficiencies sought by the venture. For exanple, if the
participants in a joint venture to provide highly sophisticated
oncol ogy services were to agree on the prices to be charged for
al | radiol ogy services regardl ess of whether the services are
provi ded to patients undergoi ng oncol ogy radiation therapy, this
col l ateral agreenent as to radi ol ogy services for non-oncol ogy
patients woul d be unnecessary to achieve the benefits of the
sophi sticated oncol ogy joint venture. Although the joint venture
itself would be legal, the collateral agreenent would not be
| egal and woul d be subject to chall enge.
B. Exanple -- Hospital Joint Venture For New Specialized

Cinical Service Not I|Involving Purchase O Hi gh-Technol ogy O

O her Expensive Health Care Equi pnent

M dval e has a popul ati on of about 75,000, and is
geographically isolated in a rural part of its state. Mdvale
has two general acute care hospitals, Comunity Hospital and
Rel i gi ous Hospital, each of which perforns a mx of basic
primary, secondary, and sone tertiary care services. The two
hospi tal s have | argely non-overl appi ng nedi cal staffs. Neither
hospital currently offers open-heart surgery services, nor has
plans to do so on its own. Local residents, physicians,

enpl oyers, and hospital managers all believe that M dval e has
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sufficient demand to support one | ocal open-heart surgery unit.

The two hospitals in Mdval e propose a joint venture whereby
they will share the costs of recruiting a cardiac surgery team
and establishing an open-heart surgery program to be |ocated at
one of the hospitals. Patients will be referred to the program
fromboth hospitals, who will share expenses and revenues of the
program The hospitals' agreenent protects agai nst exchanges of
conpetitively sensitive information.

As stated above, the Agencies woul d anal yze such a j oint
venture under a rule of reason. The first step of the rule of
reason analysis is defining the relevant product and geographic
mar kets. The rel evant product market in this case is open-heart
surgery services, because there are no reasonable alternatives
for patients needing such surgery. The relevant geographic
mar ket may be limted to Mdvale. Al though patients now travel
to distant hospitals for open-heart surgery, it is significantly
nore costly for patients to obtain surgery fromthemthan froma
provider |ocated in Mdvale. Physicians, patients, and
purchasers believe that after the open heart surgery programis
operational, nost Mdvale residents will choose to receive these
services locally.

The second step is determ ning the conpetitive inpact of the
joint venture. Here, the joint venture does not elimnate any
exi sting conpetition, because neither of the two hospitals
previ ously was providing open-heart surgery. Nor does the joint
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venture elimnate any potential conpetition, because there is

insufficient patient volune for nore than one vi abl e open-heart
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surgery program Thus, only one such programcould exist in
M dval e, regardl ess of whether it was established unilaterally or
through a joint venture.

Normal ly, the third step in the rule of reason analysis would
be to assess the proconpetitive effects of, and |ikely
efficiencies associated wth, the joint venture. 1In this
i nstance, this step is unnecessary, since the analysis has
concl uded under step two that the joint venture will not result
in any significant anticonpetitive effects.

The final step of the analysis is to determ ne whether the
joint venture has any coll ateral agreenents or conditions that
reduce conpetition and are not reasonably necessary to achieve
the efficiencies sought by the venture. The joint venture does
not appear to involve any such agreenents or conditions; it does
not elimnate or reduce conpetition between the two hospitals for
any ot her services, or inpose any conditions on use of the open-
heart surgery programthat would affect other conpetition.

Because the joint venture described above is unlikely
significantly to reduce conpetition anong hospitals for open-
heart surgery services, and wll in fact increase the services
avai l abl e to consuners, the Agencies would view this joint
venture favorably under a rule of reason anal ysis.

* k%

Hospital s that are considering specialized clinical or other

expensive health care services joint ventures and are unsure of
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the legality of their conduct under the antitrust |aws can take
advant age of the Departnent of Justice' s expedited business

revi ew procedure announced on Decenber 1, 1992 (58 Fed. Reg. 6132
(1993)) or the Federal Trade Conmm ssion's advisory opinion
procedure contained at 16 CF. R 88 1.1-1.4 (1993). The Agencies
W Il respond to a business review or advisory opinion request on
behal f of hospitals that are considering jointly providing such
services wwthin 90 days after all necessary information is
submtted. The Departnent's Decenber 1, 1992 announcenent
contains specific guidance as to the information that should be

subm tt ed.
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4. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT PCLI CY
ON PROVI DERS' COLLECTI VE PROVI SI ON OF
NON- FEE- RELATED | NFORVATI ON TO
PURCHASERS OF HEALTH CARE SERVI CES

| nt roducti on
The col |l ective provision of non-fee-related informati on by
conpeting health care providers to a purchaser in an effort to
i nfluence the terns upon which the purchaser deals with the
provi ders does not necessarily raise antitrust concerns.
Ceneral ly, providers' collective provision of certain types of
information to a purchaser is likely either to raise little risk
of anticonpetitive effects or to provide proconpetitive benefits.
This statenment sets forth an antitrust safety zone that
descri bes providers' collective provision of non-fee-rel ated
information that will not be chall enged by the Agenci es under the
antitrust |laws, absent extraordinary circunstances.!? It also

descri bes conduct that is expressly excluded fromthe antitrust

safety zone.

12 Thi s statenment addresses only providers' collective
activities. As a general proposition, providers acting
i ndividually may provide any information to any purchaser w thout
incurring liability under federal antitrust law. This statenent
al so does not address the collective provision of information
through an integrated joint venture or the exchange of
information that necessarily occurs anong providers involved in
legitimate joint venture activities. Those activities generally
do not raise antitrust concerns.
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A. Antitrust Safety Zone: Providers' Collective Provision O
Non- Fee- Rel ated Information That WII| Not Be Chall enged,
Absent Extraordinary Crcunstances, By The Agencies
Provi ders' collective provision of underlying nmedical data

that may inprove purchasers' resolution of issues relating to the

node, quality, or efficiency of treatnment is unlikely to raise
any significant antitrust concern and will not be chall enged by

t he Agenci es, absent extraordi nary circunstances. Thus, the

Agencies will not chall enge, absent extraordinary circunstances,

a nedical society's collection of outcone data fromits nenbers

about a particular procedure that they believe should be covered

by a purchaser and the provision of such infornmation to the
purchaser. The Agencies also wll not challenge, absent
extraordinary circunstances, providers' devel opnent of suggested
practice paraneters--standards for patient nmanagenent devel oped
to assist providers in clinical decisionmaking--that also may
provi de useful information to patients, providers, and
purchasers. Because providers' collective provision of such
information poses little risk of restraining conpetition and may
help in the devel opnent of protocols that increase quality and
efficiency, the Agencies will not challenge such activity, absent
extraordi nary circunstances.

In the course of providing underlying nedical data, providers
may col |l ectively engage in discussions with purchasers about the

scientific nerit of that data. However, the antitrust safety
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zone excludes any attenpt by providers to coerce a purchaser's
deci si onmaki ng by inplying or threatening a boycott of any plan
that does not follow the providers' joint recomrendation.
Providers who collectively threaten to or actually refuse to dea
with a purchaser because they object to the purchaser's
adm nistrative, clinical, or other terns governing the provision
of services run a substantial antitrust risk. For exanple,
providers' collective refusal to provide X-rays to a purchaser
t hat seeks them before covering a particular treatnent regi nen
woul d constitute an antitrust violation. Simlarly, providers
collective attenpt to force purchasers to adopt recommended
practice paraneters by threatening to or actually boycotting
purchasers that refuse to accept their joint reconmendation al so
woul d risk antitrust chall enge.

* k%

Conmpeting providers who are considering jointly providing
non-fee-related information to a purchaser and are unsure of the
legality of their conduct under the antitrust |aws can take
advant age of the Departnent of Justice' s expedited business
revi ew procedure announced on Decenber 1, 1992 (58 Fed. Reg. 6132
(1993)) or the Federal Trade Conm ssion's advisory opinion
procedure contained at 16 CF. R 88 1.1-1.4 (1993). The Agencies
W Il respond to a business review or advisory opinion request on
behal f of providers who are considering jointly providing such
information within 90 days after all necessary information is

51



submtted. The Departnent's Decenber 1, 1992 announcenent
contains specific guidance as to the information that should be

subm tt ed.
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5. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT PCLI CY
ON PROVI DERS' COLLECTI VE PROVI SI ON
OF FEE- RELATED | NFORMATI ON TO
PURCHASERS OF HEALTH CARE SERVI CES

| nt roducti on

The coll ective provision by conpeting health care providers
to purchasers of health care services of factual information
concerning the fees charged currently or in the past for the
provi ders' services, and other factual information concerning the
anmounts, levels, or nmethods of fees or reinbursenent, does not
necessarily raise antitrust concerns. Wth reasonabl e
saf eguards, providers' collective provision of this type of
factual information to a purchaser of health care services may
provi de proconpetitive benefits and raise little risk of
anticonpetitive effects.

This statenent sets forth an antitrust safety zone that
describes collective provision of fee-related information that
wi |l not be challenged by the Agenci es under the antitrust |aws,

absent extraordinary circunstances.®® |t also describes types of

13 This statenment addresses only providers' collective
activities. As a general proposition, providers acting
i ndividually may provide any information to any purchaser w thout
incurring liability under federal antitrust law. This statenent
al so does not address the collective provision of information
through an integrated joint venture or the exchange of
information that necessarily occurs anong providers involved in
legitimate joint venture activities. Those activities generally
do not raise antitrust concerns.
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conduct that are expressly excluded fromthe antitrust safety
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zone, sone clearly unlawful, and others that may be | awf ul

dependi ng on the circunstances.

A. Antitrust Safety Zone: Providers' Collective Provision O
Fee-Rel ated Information That WII Not Be Chall enged, Absent
Extraordinary Circunstances, By The Agencies
Providers' collective provision to purchasers of health care

services of factual information concerning the providers' current

or historical fees or other aspects of reinbursenent, such as

di scounts or alternative reinbursenent nethods accepted

(it ncluding capitation arrangenents, risk-w thhold fee

arrangenents, or use of all-inclusive fees), is unlikely to raise

significant antitrust concern and will not be challenged by the

Agenci es, absent extraordi nary circunstances. Such factual

informati on can hel p purchasers efficiently devel op rei nbursenent

ternms to be offered to providers and may be useful to a purchaser
when provided in response to a request fromthe purchaser or at
the initiative of providers.

In assenbling information to be collectively provided to
purchasers, providers need to be aware of the potential antitrust
consequences of information exchanges anong conpetitors. The
princi pl es expressed in the Agencies' statenent on provider
participation in exchanges of price and cost information are
applicable in this context. Accordingly, in order to qualify for
this safety zone, the collection of information to be provided to

purchasers nust satisfy the follow ng conditions:
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(1) the collection is managed by a third party (e.qg., a
pur chaser, governnment agency, health care consultant,
academ c institution, or trade association);
(2) although current fee-related informati on may be provided
to purchasers, any information that is shared anong or
is available to the conpeting providers furnishing the
data nust be nore than three nonths old; and
(3) for any information that is available to the providers
furnishing data, there are at |east five providers
reporting data upon which each dissem nated statistic is
based, no individual provider's data may represent nore
than 25 percent on a weighted basis of that statistic,
and any information di ssem nated nmust be sufficiently
aggregated such that it would not allow recipients to
identify the prices charged by any individual provider.
The conditions that nust be net for an information exchange
anong providers to fall wthin the antitrust safety zone are
intended to ensure that an exchange of price or cost data is not
used by conpeting providers for discussion or coordination of
provi der prices or costs. They represent a careful bal ancing of
a provider's individual interest in obtaining information useful
in adjusting the prices it charges or the wages it pays in
response to changi ng market conditions against the risk that the
exchange of such information may permt conpeting providers to
communi cate with each other regarding a mutually acceptable |evel
of prices for health care services or conpensation for enpl oyees.
B. The Agencies' Analysis O Providers' Collective Provision O

Fee-Rel ated Information That Falls Qutside The Antitrust

Saf ety Zone

The safety zone set forth in this policy statenent does not
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apply to collective negotiations between unintegrated providers
and purchasers in contenplation or in furtherance of any
agreenent anong the providers on fees or other ternms or aspects
of reinbursenent,!* or to any agreenent anong uni ntegrated
providers to deal with purchasers only on agreed terns.
Providers al so may not collectively threaten, inplicitly or
explicitly, to engage in a boycott or simlar conduct, or
actual ly undertake such a boycott or conduct, to coerce any
purchaser to accept collectively-determ ned fees or other terns
or aspects of reinbursenent. These types of conduct |ikely would
violate the antitrust laws and, in many instances, m ght be per
se illegal.

Al so excluded fromthe safety zone is providers' collective
provi sion of information or views concerning prospective fee-
related matters. In sone circunstances, the collective provision
of this type of fee-related information also may be hel pful to a
purchaser and, as |long as independent decisions on whether to
accept a purchaser's offer are truly preserved, may not raise
antitrust concerns. However, in other circunstances, the
coll ective provision of prospective fee-related information or
views may evidence or facilitate an agreenent on prices or other

conpetitively significant ternms by the conpeting providers. It

14 Whet her comuni cati ons between providers and purchasers
wi |l anpbunt to negotiations depends on the nature and context of
t he communi cations, not solely the nunber