Chapter 8 – Programmatic Electronic Surveillance for Foreign Intelligence
How does the use of digital communications potentially subject domestic communications to international surveillance?
What was the Bush II Terrorist Surveillance Program (TSP)?
Letter from William E. Moschella
This is a dense defense of the legal authorization for the TSP. You should unpack it and see if you accept the justification.
What does the letter argue that the president can do on his intrinsic constitutional authority?
What did In re Sealed Case say about this power?
What does Katz say?
How does the AUMF support the TSP?
What is the argument that the AUMF applies domestically?
How does Hamdi support this reading?
What is the precedent from WWI?
Why doesn’t the TSP require a FISA warrant?
What is the authorizing statute?
Which exception to the 4th Amendment might also shelter the TSP?
How would this be different from the checkpoint that was not allowed?
How was this program authorized? How does the reauthorization support the reasonableness argument?
Who was the TSP aimed at?
How do you think these people were identified?
What is data mining?
Does data mining require a 4th Amendment warrant?
Referring back to Chapter 7, what is the government’s track record in getting FISA warrants?
Why did the AG say the Bush administration did not get a FISA warrant for the TSP?
Why not use the FISA 72 hour grace period?
What did Office of White House Counsel (OLC) say about the TSP and the 4th Amendment?
Can you make an administrative search argument to support the TSP?
TSP was not reauthorized. How could the program be sheltered under FISA? Think about the FISA facilities provisions – could a FISC judge rule that the telcom switches in the US are FISA facilities and thus that the government can watch them with a single FISA warrant?
What about the traffic that does not concern terrorism?
Al-Haramain Islamic Foundation v. Bush, 451 F. Supp. 2d 1215 (D. Or. 2006), rev’d, 507 F.3d 1190 (9th Cir. 2007)
How did plaintiffs originally get standing?
Why was standing ultimately denied?
The standing problem – if no one can get standing because no one can prove they were listened in on, is there any other avenue for redress?
There are also federal criminal penalties – why are these unlikely?
Did Obama investigate the Bush II DOJ?
Why not?
FISA Amendments Act (FAA)
How does this free the President from the need for individual FISA warrants for programmatic surveillance?
What does the court approve?
Does the court ever see the details of the plan?
What are the limits on judicial review?
In re Directives [Redacted Text]*, 551 F.3d 1004 (FISCR 2008)
Who is challenging the surveillance directive?
What did the FISC rule?
Like all decisions since Matthews, this is a balancing decision – how does the court rate national security on one side of the scale?
What is the key word in establishing whether the FISA procedures meet the 4th Amendment?
What did Lincoln tell us about the constitution versus the nation?
What did the Court say about the claim that In re Sealed Case required that FISA procedures be the equivalent of a 4th Amendment warrant?
Do we know what procedures the court  is reviewing?
What does the AG have to determine to use these procedures?
What did the DOD “regulations” require?
Who is the judge of those representations?
Does the court recognize the potential for error?
Does the court see that as a reason to require more 4th Amendment formality?
What is incidental collection of information?
Why does the court reject this as a problem?
Does the court, or anyone other than the Executive have the ability to verify these representations about the use of incidental information?
Thought question – given the rejection of the primary purpose doctrine, how could incidental information be converted into intelligence that would be retained?
What is the court’s conclusion about the reasonableness of the procedures?
Notes
Determining the location of a person being electronically surveilled was easy when FISA was written. 
How has this changed in the digital world?
Are packet systems tied to physical locations, i.e., does digital addressing unambiguously know where a packet came from? In thinking about this question, think about whether there are systems that can be used to confuse or mask the origin of digital traffic? 
When these data streams are being analyzed, do you think that the system first determines if the traffic is from a proper foreign source as described in the protocol, and then looks at the data?
Can you get pattern information and still comply with minimization?
What was the caveat about minimization if you found evidence of criminal or national security import?
How much info can you get without triggering FISA or 4th amendment review?
What is the modern equivalent of pen registers?
What can you get from email headers and tweet addressing?
What about the servers that the information flows through?
If you tweet or call from your cell phone, what location information is available?
The FFA now applies FISA protections, such as they are, to US persons abroad.
How much protection is this?
What is a Terry stop?
Why are people objecting to these being used in NYC?
Should electronic surveillance be seen as a version of a Terry stop?
The FAA was argued this term in the United States Supreme Court. 
Clapper v. Amnesty International USA, 568 U.S. XXX (2013) - Plaintiffs have no standing to challenge FISA because they cannot prove they were subject to surveillance.
Before the 2008 amendments, what were the limits on who could be targeted?
How does this fit with the purpose of FISA?
How do the 4 parts of an application for FISA differ from a criminal search warrant?
What was the first way that the amendments changed FISA?
How does this fundamentally change FISA as compared to a 4th amendment warrant?
Why is this of special concern to respondents?
What was the second change?
How does this broaden the scope of FISA and make it much more likely that it could reach plaintiffs’ clients?
Why does the third change, limiting the court’s authority over privacy protections (mainly about the retention of information and sharing it with other agencies) increase the threat to respondent’s clients?
Who does Plaintiff Scott McKay represent who will likely be targeted under these amendments?
Sylvia Royce?
What does plaintiff Mariner do that might subject her to surveillance?
What is the narrow question before the court?
What is plaintiffs’ claim of injury in fact?
Why will it be difficult to prove their clients are specifically being targeted?
What do respondents claim they will have to do to work with their clients after the 2008 amendments?
What two things did the Second Circuit panel find which is on appeal in this case?
What were the three examples the court gave of standing being denied to challenge national security matters?
(41) What was the standard the court used from Monsanto for standing?
What is the purpose of requiring “imminent” injury?
What does the majority say about allegations of future harm as a basis for standing?
What cases do they cite that we have discussed?
What is long chain of causation that the majority says must occur before plaintiffs have an injury?
The majority criticizes respondents for claiming an injury when they have not actual knowledge of who will be targeted under the amendments. (46) Why must plaintiffs speculate – what prevents them from getting the information necessary to make concrete claims of injury?
What does the court want plaintiffs to produce to resist the motion for summary judgment?
Even if they can show that their clients are likely to be targeted, why does this still not prove that §1881a will be used? 
What other methods can it use?
What do plaintiffs claim is their concrete injury?
How did the Second Circuit panel find that this injury is “fairly traceable” to amendments?
What limits did the Second Circuit put on standing based on fears of surveillance?
What does the majority say plaintiffs could do under the Second Circuit’s holding?
How did Judge Raggi say plaintiffs might do this?
Given all the other ways the government says it could get the info, did plaintiffs face this problem before the amendments?
Why does the majority say this undermines his claim?
How did the majority argue that Laird bars plaintiffs’ theory that the amendments have a chilling effect on their behavior?
Why does the majority reject claims based on illegal surveillance?
How did the majority distinguish Laidlaw?
How did the court distinguish Keene?
How does the majority distinguish Monsanto?
Compare this with dissent (119)
What about plaintiffs’ claims that should have standing because otherwise there will be no way to challenge the amendments?
Why does being able to challenge the admission of the evidence not address plaintiffs’ concerns?
Since plaintiffs will never know if the FISA court has authorized surveillance of their clients, who does the court say could challenge an order of the court?
Are these parties likely to challenge a FISA order?
[73] JUSTICE BREYER, with whom JUSTICE GINSBURG, JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.
(93) Why does the dissent say that the government has a strong incentive to listen to plaintiffs’ clients?
Can plaintiffs’ effectively represent their clients or do research if the government is likely to be listening?
Had the government already done surveillance of one of the plaintiffs’ clients?
What does the dissent tells about the government’s success rate in the FISA court?
This was under the previous law – do the amendments make getting authorization easier or harder?
Why does the dissent say that the majority is wrong when it said that the plaintiffs’ injuries were only speculative?
How does the dissent describe necessary chain of events before there would be harm in Monsanto to counter the majority’s description? (119)
How does the dissent argue that Monsanto is really the same as this case?
How does the dissent distinguish Lujan?
How did the dissent distinguish Summers?
What does the dissent say “certainly impending” means?
Did the dissent find that plaintiffs should have standing?
[bookmark: _GoBack]
