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Chapter 36

El-Masri v. United States, 479 F.3d 296 (CA4 2007)
Why is El-Masri suing the US?

What privilege does the US assert in refusing to comply with defendant’s discovery request?

Without this information, can he make his prima facie case against the US?

Does the court support the privilege?

How does the court resolve the prima facie case problem?

Do we get the same result if the US is trying to prosecute a defendant, but cannot produce critical information at trial because of security concerns?

How do you explain the different results? (Hint, thing about the burden of proof and persuasion from civil procedure.)

Restraining Leaks by Contract
How can the government use contracts to limit the disclosure of information by government employees?

What are the 1st amendment issues in such contracts?

Are the contracts only valid for classified information?

Can classified information be disclosed unless there is a contract?

What are the contracts really trying to reach?

What is theory for restricting release of unclassified information, even information in the public domain?

What sort of contract remedies has the court supported?

Can the government prevent a publisher from publishing the book?

What can be done to the author?

Leaks as theft - United States v. Morison, 604 F. Supp. 655, appeal dismissed, 774 F.2d 1156 (4th Cir. 1985)
What was the legal theory used to prosecute Morison?

How does this avoid a first amendment defense?

Why might this be an important theory in the Wikileaks case?

United States v. Rosen, 2006 445 F. Supp. 2d 602, as amended, 2006 WL 5049154 (EDV 2006)
We did not read the latter case (supplement at 356) which rejected the government’s request to use coded and heavily redacted evidence to prevent the release of national security information. While not required, this is an interesting case to read. The result was the eventual dismissal of the case because the government did not want to release the information. (Or gave into the supporters of the Israeli lobby and canned the case after the election.)

What was the defendant’s first amendment argument in this case?

How are they like reporters?

How, if at all, did the government distinguish them from reporters?

The court did not accept this 1st amendment defense

Why not?

Did the court indicate when it might accept it?

Explain how and when this case leaves open the possibility of prosecuting reporters for receiving confidential information from government sources.

Chapter 37

We have dealt with restrictions on government employees and third parties such as reporters. Now we come to publishers.

How is the publisher’s 1st amendment argument stronger than government employees or even reporters?

Does the right to not have a prior restraint on publication also mean that they can be no legal punishment for what is published?

What is a non-national security example?

The Pentagon Papers

Why does the court say that there can be prior restraints on publishing obscenity?

Other than obscenity, when can there be prior restraints?

What is the Near exception? (Near v. Minnesota, 283 U.S. 697 (1931)
Did the papers publish the documents as soon as they got them?

Why not?

What did their lawyers think about publishing the documents?

This was not a unanimous decision – what procedure did Justice Blackmun suggest?

US v. The Progressive, Inc., 467 F. Supp. 990 (W.D. Wis. 1979)
This may be the only actual federal judge ordered prior restraint.

What was the article about?

What made the restraint so absurd?

Why did the government eventually drop the case?

Bloggers and the Internet

What does the eventual fate of the Progressive case tell us about the modern world in which documents get put on the internet and are quickly so dispersed that it is impossible to retrieve them?

Does blogging merge publishing and reporting – thinking about Rosen and the Pentagon Papers, how would you argue that a blogger/reporter has more legal protection than a traditional reporter who is not also the publisher?
