Chapter 15 - Covert Action

What does the Neutrality Act of 1794 prohibit?
What did Jefferson say about the Neutrality Act?

What is the Logan Act?

Are there 1st amendment issues?

Has the law been enforced?

Implementing the National Security Act of 1947

Why is it hard to look back to 1947 and make determinations about covert action as it is currently understood?

Why might the formal congressional record not be an accurate picture of whether congress intended for the CIA to carry out cover actions?

What is the Fifth Function?

‘‘Plausible Deniability’’

What is plausible denial and how does presidential approval undermine it?

How did Congress try to limit plausible deniability in 1974?

The defendant in US v. Lopez-Lima, 738 F.Supp 1404 (1990) hijacked a plane and flew to Cuba.

What was his defense in his subsequent trial in the US?

How did this trigger the materiality test?
What is the Materiality Test in cases where the defense is seeking classified information?

What does the judge have to evaluate to determine if the information is essential to the defense?
What is the government's balancing test if the court finds the information material?
Chile

What was the CIA doing in Chile in 1970?

What was the CIA's role in the coup in 1973?

What happened that was unexpected?

Why did we care about Allende?

Who came to power in 1973?

Why was our relationship with him problematic?

What did he do that we knew about?

The Church Committee - 1976

What was the Church Committee most concerned with?

What principles did it establish for covert activities?

What procedural limits did it recommend?
Executive Orders implementing the Church Committee report

Why did Ford and Carter want to do this by executive order rather than legislation?

The Iran-Contra Scandal 
What was the deal proposed by the Israelis that linked Iran and the Contras?

What was the objective of the deal?

What is the downside of this sort of deal ?

What about buying back slaves in Africa?

Who were the Contras?

Why did the Contras get added to the deal?

Arms Export Control Act

What does the AECA require before foreign arms sales?

What did Secretary of State Schultz determine in 1984 that complicates the use of the Arms Export Control Act and other legal authorities to justify sales of arms in the Iran Contra scandal?
What classification did the president use to get out from under the Arms Export Control Act?

But may the President avoid the AECA simply by labeling an arms transfer as a covert action?

Boland Amendments

What was the purpose of the Boland Amendments?

What were the Congressional conflicts over the Amendments?

Boland II

What did Boland II provide?

What prompted this amendment?

What did Congress think the amendment meant?

Are there constitutional limits on acts such as the Boland Amendment?

Nuremberg Defense (from the Iran Contra materials)
Why is it called the Nuremberg defense?

What is the advantage of not protecting the individuals who carry out the policy?

What did the appeals court say about North's requested instruction that authorization by his superiors was a complete defense?

When did the appeals court say this might be a defense?
Why is the Nuremberg defense at issue in the controversies over the OLC (office of legal counsel) torture memos?

Several White House officials were eventually tried for the Iran-Contra events

Why were they unable to assert Presidential authorization?

Why did this also save the president from potential impeachment charges?

Why did the congressional hearings on the Iran-Contra event eventually derail several of the convictions?

Chapter 16 - Other Legal Problems in the Intelligence Field

Sample Selection Bias

What intelligence cases do you hear about?

What do these have in common?

Why are the successes hidden?

What policy problem does this pose, i.e., how can you know who is telling the truth about intelligence services?

Operation CHAOS

What was Operation CHAOS objective?

What means did it use?

Was Operation CHAOS a valid CIA activity in the US?

The Intelligence Reform and Terrorism Prevention Act of 2004 and the CIA

What does the definition of intelligence related to national security seem to do to the CIA's right to operate in the US?

How did Congress limit this?

What type of intelligence did this apply to?

What is the CIA free to do in the US under the law?

How is this consistent with abolishing the foreign/domestic distinction?

COINTELPRO

Who did COINTELPRO operations target?

Was this just intelligence gathering?

What sort of covert actions were carried out?

What were the long term goals of the operation against Black Nationalists?

Why was the FBI worried about the New Left?

The FBI Enabling Act

Is there an FBI enabling act?

Where does the FBI get its authority?

The NSA

What is the NSA and what intelligence does it process?

Does the NSA act on the intelligence it gathers?

The Role of the Military

What are the advantages and disadvantages of using the military for covert actions rather than using the CIA?

Chapter 17 - Defining Terrorism

What are We Fighting?

Is terrorism the problem, or is terrorism just a technique, like the blitzkrieg - what does this mean?

Terrorists v. Freedom Fighters?

How does the frame of reference determine whether an act is terrorism or freedom fighting?

Is killing civilians the key?

Does it have to be intentionally killing civilians?

Do we give violent antiabortion groups the same attention as Islamic groups?

How does the characterize of the acts change in history when the terrorists win the conflict and become the legitimate government?

Why does the Legal Definition of Terrorism Matter?

Must there be One Definition for terrorism?

What is the legal significance of multiple definitions of terrorism?

Does this pose constitutional problems for vagueness?

Is terrorism banned by jus cogens?

Are there acts that do violate jus cogens that could also be terrorism?

Were the Nazi death camps terrorism?

