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Chapter 5 - Congressional National Security Powers

How was the country different in 1800 from today as regards the relative power of congress versus the president to wage war?

What resources did the president have available then and now?

How does this affect the basic shift of powers?

Would the Second Iraq war have played out differently if congress had to raise and appropriate money to raise an army, then declare war?

Declaration of War

Procedurally, how does congress declare war?

Is the presentment clause involved?

Can the president veto a declaration of war?

What if the president disagrees - can he refuse to fight the war?

Bas v. Ting, 4 US 37 (1800)

What are the facts?

What did the lower court award Captain Tingy?

What did the 1799 law require ship owners to pay if a ship was recaptured?

Why the variable scale?

What was necessary to trigger the 1799 law?

What is a solemn or perfect war?

Was there a declaration of war with France?

Were we at peace with France?

What war-like actions did we take?

What was the Evidence of a State of War?
Imperfect War

What is an imperfect war?

How do you know you are in an imperfect war?

Does an imperfect war create a legal enemy?

Does this trigger the 1799 act?

Does the Captain get to keep his 1/2?

Contingent Authority

Why would congress give the president contingent authority?

How was contingent authority triggered in the trading with Bolivia case?

How is contingent authority triggered after a domestic disaster such as a flood?

What is the complication with deciding when war powers contingent authority is triggered?

The Legal Domino Effects of War
Example 1

What is the Alien Enemy Act, 50 U.S.C.?
How would this work in the war on terrorism?

The Legal Domino Effects of War
Example 2

What is the Trading With the Enemy Act, 50 U.S.C. App. §§1-44 (2000)?
The Authorization of Force after 9/11

What is the effect of this Authorization?

Did Congress declare war on al Quada?

Can congress declare a war on an enterprise, rather than a country?

How does the war on terror differ from previous declarations of war?

Should such a declaration trigger the usual war measures, including international law issues?

What is the vagueness problem for foreign countries and their citizens?

Brown v. US, 12 US 110 (1814)

Did the declaration of war allow the president to seize British property held in the US (trees)?

Is seizing property and land recognized as part of the traditional war powers recognized by the law of nations at that time?

The UN has changed all this

What if the forest was seized as a strategic objective during a battle?

How is holding it different from keeping it?

When is the War Over?

Is there a constitutional provision for ending a declared war?

If it is by treaty, what is the role of Congress?

What if the president just quits fighting the war?

When would the contingent authority and international law dominos revert to a pre-war state?

Did we sign a peace treaty in Viet Nam?

What is the Scope of Congressional War Powers?

Appropriations as Evidence of Authorization for Executive Actions

How do you argue that an appropriation bill is also an authorization bill for specific executive powers?

Why does the modern budget process undermine this assumption?

What do you look to in the appropriations bill to support an authorization argument?

Impoundment - what if the president disagrees with an action of congress and just refuses to spend the money?

What has the United States Supreme Court said about impoundments?

Congressional Limits through Appropriations

Given Chevron, why are limits on appropriations more effective than direct legislation on agency authority?

Proclamation No. 7463, Declaration of National Emergency by Reason of Certain Terrorist Attacks 66 Fed. Reg. 48,199 (Sept. 14, 2001)

What is the legal purpose of this declaration?

What ends a state of national emergency?

What was the Feed and Forage Act of 1861 intended to authorize?

How did Nixon use the Feed and Forage Act of 1861?

When was the national emergency he relied on for contingent authority declared?

What does the National Emergencies Act require?

What does a formal declaration allow Congress to do?

Emergency Powers Laws

State Emergency Powers Laws

Why do governors like to declare emergencies?

Investigatory Powers - McGrain v Daugherty, 273 US 135 (1927)

Does the constitution specifically give Congress the power to investigate and force witnesses to testify?

Has congress done this for a long time?

Why does it matter that it has been going on since the beginning?

Who does the enforcement for subpoenas?

Why is this a special problem with executive branch witnesses?

Getting Information from the Executive

What is a resolution of inquiry?

Who are they directed at?

What is the compliance problem?

Why was the appeals court in the American Telephone & Telegraph case reluctant to order the executive branch to comply?

Would this be a political question?

Why was enforcement simpler in Nixon v. US?

May Congress use Appropriations to Control Foreign Policy?

What is the problem in enforcing this?

What if congress just shuts down the state department?

Why do the use of omnibus bills make it difficult to fight about specific appropriations riders?

If congress is prohibited from using appropriations to mess with foreign policy, does it follow that the president may divert money from other appropriations to accomplish foreign policy purposes?

Reallocation of Appropriations

What are the constitutional questions posed by the president reallocating appropriated money to different uses?

How can this be stopped in specific cases?

What recourse does Congress have to punish the president?

Is this likely?

Line Item Veto 

What is a line item veto?

Why would congress give this to the president?

What is the constitutional problem with a line item veto?

Why did the founder's not think about a line item veto

What did they anticipate about spending bills?

What do does an OBRA spending bill look like?

Does Congress have a way to give the president flexibility?

What problems would this cause with secret budgets for the CIA and NSA?

