§ 11.1.3 Imminent Injury, Causation, Remediability - The Public Action - 655


Lujan v. Defenders of Wildlife - 655


What is the irreducible minimum for standing (3 things)?


Why might congress not be able to modify this and give standing to anyone to get into the courts?


Who must establish these?


Why is the standard for the necessary allegations different at the summary judgment rather than the motion to dismiss stage?


What is the redressability issue?


What is the "procedural injury"?


Why does court reject this?


What did Kennedy and Souter say?


Notes and Questions - 662


2 - Associations


What are the requirements from Hunt for an association to have standing?


4 - Causation and Remedies


What must a plaintiff show about causation and potential remedies to have standing?


Why did standing fail in Steel Co. v. Citizens for a Better Environment?


This was modified in Friends of the Earth v. Laidlaw Environmental Services, Inc., 528 U.S. 167  (2000):


In a subsequent case, however, environmental plaintiffs who suffered injury in fact from mercury discharges into a river had standing to seek civil penalties that would be paid to the U.S. treasury.  The difference was that the plaintiffs in the second case were seeking to deter future misconduct and the payment of civil penalties would be likely to deter future violations.  


6 - Citizen suit provisions


How does FEC v. Akins, 524 U.S. 11 (1998) - supplement - potentially ameliorate Defenders of Wildlife?


In FEC v. Akins, 524 U.S. 11 (1998), the Court seemingly retreated from its holding about citizen suit provisions in Defenders of Wildlife.  In Akins, the Federal Election Commission refused to treat the American Israel Public Affairs Committee (AIPAC) as a "political committee" that is regulated under the Act and must disclose its membership, contributions, and expenditures.  Akins filed a complaint with the FEC but the complaint was dismissed.  A statute allowed "any person" who believes a violation of the Act has occurred to file a complaint before the Commission and further allowed "any person aggrieved" by a Commission decision dismissing a complaint to seek judicial review of the dismissal.  Akins claimed that he was a voter who had been deprived by the FEC of information to which he is entitled by statute and which he will use to evaluate candidates for public office.


The Court held that Akins had standing to challenge the FEC decision.  His injury in fact is both concrete and particularized.  The case can be read as undermining the requirement that the harm be particularized rather than generalized; after all, millions of voters suffered exactly the same injury as plaintiff.  The Court, however, held that in light of the specific statute and the concreteness of the injury to Akins (denial of information to which he was entitled), injury in fact had been sufficiently alleged.  This distinguished the case from those in which plaintiff alleged only harm of an abstract and indefinite nature (such as an interest that the law be obeyed). 


What is a qui tam action?


6a. Qui tam actions.  The federal False Claims Act contains a so-called qui tam provision, allowing a private plaintiff (the "relator") to bring suit on behalf of the United States to recover the amount of a false claim made against the government. If the relator wins, it receives a "bounty," meaning a percentage of the government's recovery .  The Supreme Court unanimously held that a relator had Article III standing.  Vermont Agency of Natural Resources v. United States ex rel Stevens, 529 U.S. 765 (2000).


How was Congress able to dodge the standing issue with the qui tam law?


The Court stated that the mere fact that the relator would get a bounty if it won was not sufficient to establish standing, since the bounty was a mere "by-product" of the lawsuit and unrelated to the government's injury.  However, the Court was impressed by the fact that qui tam actions were common at the time the Constitution was adopted-so they must have been considered "cases or controversies" by the framers.  The Court decided that the relator should be viewed as the assignee of the government's claim.  The government, obviously, could have brought the law suit itself and it could freely assign the claim to the relator.  As an assignee, the relator would be viewed as standing in the government's shoes. 


7 - Tax payer actions


Do the states allow taxpayer actions?


Do the federal courts?


Why not?


What constitutional provision was at issue in Flast and why is it special for taxpayer suits?


8 - Third party standing


When will the courts allow third party standing?


9 - Congressional Standing


What happened in Raines v. Byrd (1997)?


What is another way the court could have avoided deciding this case?


§ 11.2 Timing of Judicial Review - 667


§ 11.2.1 Introduction - 667


Basic Categories


What is ripeness


What is exhaustion of remedies


What is the primary jurisdiction issue?


§ 11.2.2 The Final order Rule - 669


FTC v. Standard Oil of California (1980) - 669


What was the FTC ruling?


Why does Socal want to contest this intermediate finding?


What did the United States Supreme Court find that the FTC had to be to be reviewable?


How is this complaint different from the rule in Abbot Labs?


How does Socal contest the argument that is not a final action?


How does the court distinguish finality from exhaustion?


What is Socal worried about?


Will this intermediate ruling be reviewable when there is final agency action?


Notes and Questions - 672


1 - The final order rule


What are the requirements for a final order under sec. 704 of the APA?


2 - When is a non-final order final - the DDT case?


3 - What is the Catch 22 in Franklin v. MA?


7 - Is administrative delay enough to justify finality?


§ 11.2.3 Ripeness - 675


Abbot Labs v. Gardner - 675


Why did Abbot and others want pre-enforcement  judicial review?


What did plaintiffs argue was wrong with the regulation?


Why did the FDA claim the action was not ripe?


What is the first question in a ripeness analysis?


What is the two part test?


Is this a question of law or fact?


Does it depend on agency discretion?


Does defendant have a significant injury?


Did plaintiffs ask for an injunction?


Why did the court say this matters?


Did the United States Supreme Court allow the review to continue?


Toilet Goods v. Gardner - 678


What was the factual issue in this case?


How was the injury requirement different in this case and Abbott?


What is the equitable problem with defendant's complaint?


Notes and Questions - 680


Subsequent United States Supreme Court cases have limited Abbott Labs and made it more difficult to get pre-enforcement review.  This is especially true if congress provides alternative review mechanisms and indicates that it wants to limit pre-enforcement review.


5 - Short time limits on review


What if congress sets a 60 day limit on reviewing a rule?


An agency's regulations may be attacked in two ways once the statutory limitations period has expired. 


First, a party who possesses standing may challenge regulations directly on the ground that the issuing agency acted in excess of its statutory authority in promulgating them. A challenge of this sort might be raised, for example, by way of defense in an enforcement proceeding


The second method of obtaining judicial review of agency regulations once the limitations period has run is to petition the agency for amendment or rescission of the regulations and then to appeal the agency's decision. We have distinguished three types of challenges on appeal.


7 - Judicial Stays


Why is getting an injunction critical to pre-enforcement review?





