§ 7.8 Executive Oversight - 492


Executive Order 12866 Regulatory Planning and Review - 493


Notes and Questions - - 495


Office of Information and Regulatory Affairs (OIRA) is the division of OMB that does this oversight.


Does the court's strong support of prez oversight of rulemaking extend to OIRA oversight?


Can the prez really personally do oversight?


Does this imply that he has to act through OIRA?


The problem is that OIRA is a bunch of economists without technical knowledge, which undermines the role of the agency


The advantage is broader perspective


Do you really want to limit CO2 emissions when CA cannot keep the lights on?


This was very controversial during the Reagan and Bush administrations?


Could this be because most legal academics are left wing democrats?


Clinton really did nothing with the review - OIRA let EPA try to ban chlorinating water!!


4 - Legality of Oversight


Cannot use it to undermine the notice and comment process


Cannot use it extend the authority of an agency beyond its enabling legislation


Can mostly limit/kill/delay rules


What if Congress says that the agency is immune from review?


Would quickly run into separation of powers arguments


Can be a problem when there are deadlines for issuing a rule


6 - Independent agencies


12866 exempts independent agencies


Clinton included them in regulatory planning, but there is little evidence that he did any so there was no controversy


7 - Disclosure


Should OIRA reviews and documents become part of the record and be published in the FR?


8 - States


Some states use the federal model


Some, like CA, have an agency that coordinates and approves all rules


To the extent that it is seen as helping the agencies, who might have staffing and other problems in doing rulemaking, it has been seen as a success


9 - Governor's veto


Some states require that the governor approve rules before they go into effect


10 Problem


State agency is developing rules on city incinerators


The original rules require newspaper recycling and a ban on burning car batteries


The state OIRA persuades it that car batteries are already regulated under other laws, so a partial ban would be enough


The agency thought a partial ban was too hard to enforce, so it dropped the ban


The OIRA leaned on it to drop the recycling, saying that governor was getting a lot of heat and wanted it dropped


The agency gave in and dropped the ban


This is all leaked to the newspaper


Environmentalists want to petition the agency to reconsider


What are their arguments and what will the agency have to show if the rules are challenged in court?


That the justified on the record, irrespective of the governor's interference


Chapter 8 - Freedom of Information and other Open Government Laws - 507


§ 8.1 Freedom of Information - 507


What is the policy behind FOIA?


How is FOIA different from discovery?


Why would a need to know test pose a constitutional problem?


Why would you use FOIA instead of discovery?


What are the potential costs?


How do the states compare to the Federal FOIA?


Do section by section review of 552(b) Exceptions - these are important to know


§ 8.1.1 Protecting Deliberation:  § 552(b)(5) - 510


NLRB v. Sears, Roebuck & Co. - 510


What does the regional office do when there is an unfair labor practices complaint it does not want to adjudicate?


Who does it ask for advice and what does it get?


What did Sears want?


What privilege did the NLRB claim?


Why did Sears say it did not apply?


What presidential privilege does this resemble?


What is for docs to be under this exemption?


Why does the court want to protect?


Where was this originally litigated?


What is the key test?


Remember the early case about finding out what is in the secretary's head and how this was discouraged in discovery?


What else does Exemption 5 cover?


Why do advice and appeals memos not fall under 5?


What about memos which direct the filing of a claim?


What if exempt materials are used as part of a record for a ruling?


Does the FOIA require the agency to create new documents or explanations?


Notes and Questions - 516


Sec. 5 includes Presidential executive privilege


§ 8.1.2 Confidential Private Information:  § 552(b)(4) - 519


Chrysler Corp. v. Brown - 519


What did Chrysler try to enjoin?


Does the APA create a direct right to enjoin such disclosures?


How could the APA be used to support the injunction?


Are trade secret protection absolute?


When might the agency release trade secret information?


Notes and Questions - 523


Why do agencies usually refuse to give out info with proprietary corporate data?


What is the key to deciding whether the date will be released?


When is voluntary info covered?


When is compelled info covered?


What are examples where Congress has compelled disclosure?


Do the companies have to be notified first?


5 - Problem


Scientist submits grant proposal to the NIH


NIH sends it out to a peer review committee


The peer review committee evaluates and scores it


NIH makes the final determination on approval


Can rival scientists get the info in the hands of the NIH?





