Chapter 11 - Standing to Seek judicial Review and the Timing of Judicial Review - 647

§ 11.1 Standing to Seek Review - 647

§ 11.1.1 Standing to Seek Review in the Federal Courts:  Historical Introduction - 648

What is the constitutional requirement that drives standing jurisprudence?

What was the standing issue in Tennessee Electric Power Co. v. TVA?

What did the United States Supreme Court hold?

Why was the result different in FCC v. Saunders Brothers Radio Station?

What is a private attorney general provision and why do legislatures create them?

What are the pros and cons of broadening standing to contest agency actions?

§ 11.1.2 Injury in Fact and Zone of Interest Tests - 649

Association of Data Processing Service Orgs. V. Camp - 649

What is the factual basis of the case?

Who is challenging the agency action?

What did the lower court do?

What is Justice Douglas' keystone?

First question - is there injury in fact?

Second question - is this interest within the zone of interests meant to be protected by the law?

Must the injury be economic?  Examples? What was the issue in Flast?

What is the statutory issue?

Why might this not give standing to plaintiffs?

What does the court say about the purpose of the statute?

Third question - has judicial review been precluded?

What did the court rule?

What did the dissent want?

Notes and Questions - 652

1 - How does injury in fact and zone of interests relate to the first sentence of 702?

2 - Applying the zone of interests test

Air Courier v. American Postal Workers Union

What was the statute at issue?

What does it provider?

What does the USPS want to do?

Who is opposed and why?

How is the date the act was passed important to determining Congressional intent?

What did the court determine was the purpose of the act?

Why protect the USPS?

What did the court rule on the plaintiffs' standing?

National Credit Union v. First National Bank

What was the standing issue in this case?

What did the court find?

Do you think this is consistent with the Air Courier case?

3 - Merits of Zone of Interest

Is this a constitutional requirement?

How can it be changed?

What did Congress do with standing in the Endangered Species Act?

What was the effect of this provision on the zone of interest test?

Why is the zone of interest more difficult for the courts to determine than injury in fact?

4 - Standing of agencies

How do the states and federal government differ on the right of agencies to have standing to contest the rulings of other agencies?

How is this driven by the different separation of powers issues in states v. the feds?

§ 11.1.3 Imminent Injury, Causation, Remediability - The Public Action - 655

Lujan v. Defenders of Wildlife - 655

What is the irreducible minimum for standing (3 things)?

Why might congress not be able to modify this and give standing to anyone to get into the courts?

Who must establish these?

Why is the standard for the necessary allegations different at the summary judgment rather than the motion to dismiss stage?

What is the redressability issue?

What is the "procedural injury"?

Why does court reject this?

What did Kennedy and Souter say?

Notes and Questions - 662

2 - Associations

What are the requirements from Hunt for an association to have standing?

4 - Causation and Remedies

What must a plaintiff show about causation and potential remedies to have standing?

Why did standing fail in Steel Co. v. Citizens for a Better Environment?

This was modified in Friends of the Earth v. Laidlaw Environmental Services, Inc., 528 U.S. 167  (2000):

In a subsequent case, however, environmental plaintiffs who suffered injury in fact from mercury discharges into a river had standing to seek civil penalties that would be paid to the U.S. treasury.  The difference was that the plaintiffs in the second case were seeking to deter future misconduct and the payment of civil penalties would be likely to deter future violations.  

6 - Citizen suit provisions

How does FEC v. Akins, 524 U.S. 11 (1998) - supplement - potentially ameliorate Defenders of Wildlife?

In FEC v. Akins, 524 U.S. 11 (1998), the Court seemingly retreated from its holding about citizen suit provisions in Defenders of Wildlife.  In Akins, the Federal Election Commission refused to treat the American Israel Public Affairs Committee (AIPAC) as a "political committee" that is regulated under the Act and must disclose its membership, contributions, and expenditures.  Akins filed a complaint with the FEC but the complaint was dismissed.  A statute allowed "any person" who believes a violation of the Act has occurred to file a complaint before the Commission and further allowed "any person aggrieved" by a Commission decision dismissing a complaint to seek judicial review of the dismissal.  Akins claimed that he was a voter who had been deprived by the FEC of information to which he is entitled by statute and which he will use to evaluate candidates for public office.

The Court held that Akins had standing to challenge the FEC decision.  His injury in fact is both concrete and particularized.  The case can be read as undermining the requirement that the harm be particularized rather than generalized; after all, millions of voters suffered exactly the same injury as plaintiff.  The Court, however, held that in light of the specific statute and the concreteness of the injury to Akins (denial of information to which he was entitled), injury in fact had been sufficiently alleged.  This distinguished the case from those in which plaintiff alleged only harm of an abstract and indefinite nature (such as an interest that the law be obeyed). 

What is a qui tam action?

6a. Qui tam actions.  The federal False Claims Act contains a so-called qui tam provision, allowing a private plaintiff (the "relator") to bring suit on behalf of the United States to recover the amount of a false claim made against the government. If the relator wins, it receives a "bounty," meaning a percentage of the government's recovery .  The Supreme Court unanimously held that a relator had Article III standing.  Vermont Agency of Natural Resources v. United States ex rel Stevens, 529 U.S. 765 (2000).

How was Congress able to dodge the standing issue with the qui tam law?

The Court stated that the mere fact that the relator would get a bounty if it won was not sufficient to establish standing, since the bounty was a mere "by-product" of the lawsuit and unrelated to the government's injury.  However, the Court was impressed by the fact that qui tam actions were common at the time the Constitution was adopted-so they must have been considered "cases or controversies" by the framers.  The Court decided that the relator should be viewed as the assignee of the government's claim.  The government, obviously, could have brought the law suit itself and it could freely assign the claim to the relator.  As an assignee, the relator would be viewed as standing in the government's shoes. 

7 - Tax payer actions

Do the states allow taxpayer actions?

Do the federal courts?

Why not?

What constitutional provision was at issue in Flast and why is it special for taxpayer suits?

8 - Third party standing

When will the courts allow third party standing?

9 - Congressional Standing

What happened in Raines v. Byrd (1997)?

What is another way the court could have avoided deciding this case?

§ 11.2 Timing of Judicial Review - 667

§ 11.2.1 Introduction - 667

Basic Categories

What is ripeness

What is exhaustion of remedies

What is the primary jurisdiction issue?

§ 11.2.2 The Final order Rule - 669

FTC v. Standard Oil of California (1980) - 669

What was the FTC ruling?

Why does Socal want to contest this intermediate finding?

What did the United States Supreme Court find that the FTC had to be to be reviewable?

How is this complaint different from the rule in Abbot Labs?

How does Socal contest the argument that is not a final action?

How does the court distinguish finality from exhaustion?

What is Socal worried about?

Will this intermediate ruling be reviewable when there is final agency action?

Notes and Questions - 672

1 - The final order rule

What are the requirements for a final order under sec. 704 of the APA?

2 - When is a non-final order final - the DDT case?

3 - What is the Catch 22 in Franklin v. MA?

7 - Is administrative delay enough to justify finality?

§ 11.2.3 Ripeness - 675

Abbot Labs v. Gardner - 675

Why did Abbot and others want pre-enforcement  judicial review?

What did plaintiffs argue was wrong with the regulation?

Why did the FDA claim the action was not ripe?

What is the first question in a ripeness analysis?

What is the two part test?

Is this a question of law or fact?

Does it depend on agency discretion?

Does defendant have a significant injury?

Did plaintiffs ask for an injunction?

Why did the court say this matters?

Did the United States Supreme Court allow the review to continue?

Toilet Goods v. Gardner - 678

What was the factual issue in this case?

How was the injury requirement different in this case and Abbott?

What is the equitable problem with defendant's complaint?

Notes and Questions - 680

Subsequent United States Supreme Court cases have limited Abbott Labs and made it more difficult to get pre-enforcement review.  This is especially true if congress provides alternative review mechanisms and indicates that it wants to limit pre-enforcement review.

5 - Short time limits on review

What if congress sets a 60 day limit on reviewing a rule?

An agency's regulations may be attacked in two ways once the statutory limitations period has expired. 

First, a party who possesses standing may challenge regulations directly on the ground that the issuing agency acted in excess of its statutory authority in promulgating them. A challenge of this sort might be raised, for example, by way of defense in an enforcement proceeding

The second method of obtaining judicial review of agency regulations once the limitations period has run is to petition the agency for amendment or rescission of the regulations and then to appeal the agency's decision. We have distinguished three types of challenges on appeal.

7 - Judicial Stays

Why is getting an injunction critical to pre-enforcement review?

§ 11.2.4 Exhaustion of Administrative Remedies - 686

McCarthy v. Madigan - 686

NOTE - This case has been overruled by statute for prisoner.  It is still good law in other situations.

What action did the prisoner bring?

What remedy was he seeking?

Was that remedy available from the prison administrative grievance process?

What can the prisoner gain by exhausting his administrative remedies?

How does the prison appeals process burden the inmate?

What are the twin purposes of the exhaustion doctrine and how does it support these purposes?

What is the most important determinate of whether exhaustion applies in the federal system?

Did Congress require exhaustion for prisoner Biven's claims?

Does the prisoner have to exhaust his remedies?

Why does seeking access to medical care increase the chance that the prisoner can skip the appeals process?

Will the record of the appeals process assist the court in making its decision?

What did the concurrence say?

New Jersey Civil Service Ass’n. (NJCSA) v. State - 691

What was being contested in this case?

Was there a final action, which ends the exhaustion problem?

Was the AG's opinion a final agency action?

What made it final?

What is the other ground for skipping exhaustion?

Notes and Questions - 693

1 - Exhaustion of remedies or of litigants?

What does Portela-Gonzales tell us about the court's willingness to relax exhaustion requirements even when exhaustion is not required by statute?

What is the futility doctrine and how do you satisfy it?

What does this look like from other areas of adlaw?

What are the factors to balance in exhaustion cases?

Exhaustion and Federal law questions

While the federal courts generally require exhaustion, when may the litigant go directly to court?

What if Congress requires exhaustion and the plaintiff is bringing a facial challenge?

7 - Exhaustion as preclusion

How is this like a trial?

How was this modified in Sims v. Apfel, 530 U.S. 103 (2000)?

Contrary to the usual rule, issue exhaustion is not required in Social Security cases.  Sims v. Apfel, 530 U.S. 103 (2000).  In these cases, private parties are often unrepresented by counsel and may be quite unsophisticated.  The hearings before an ALJ are non-adversarial; the government is not represented by counsel and the ALJ is supposed to develop the record and raise appropriate issues.  Exhaustion of remedies in Social Security cases (by appealing to the Appeals Council) is required by statute but issue exhaustion is not required by either statute or regulation.  Moreover, the agency did not warn claimants that they had to exhaust all issues before the Appeals Council.  The latter point was critical to Justice O'Connor, who provided the fifth vote necessary to make up a majority.  Under these unusual circumstances, the Supreme Court allowed a Social Security claimant who had exhausted remedies to raise an issue in court that had not been raised before the Appeals Council.

1983

Do plaintiffs bringing 1983 claims have to exhaust state administrative proceedings?

Why?

Is this a good policy?

§ 11.2.5 Primary Jurisdiction - 699

Farmers Insurance Exchange v. Superior Court - 699

How do primary jurisdiction and exhaustion differ?

Notes and Questions - 703

1 - What are the standards the court should use to determine who has primary jurisdiction?

May courts defer to agency findings in criminal cases?

5 - Private rights of action

Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26 U.S.Pa. Jun 17, 1975

What are the factors relevant in determining whether a private remedy is implicit in a statute not expressly providing one?

End of the course!!!

