§ 5.1 Introduction: the Importance of Rulemaking - 218


The shift from adjudications to rulemaking starting in the 1950s


Parallels the growth of state and federal agencies


As rulemaking has become more contested, we may be seeing a shift back to adjudications for agencies which do them.


What is important about rules?


Participation


Appropriate Procedure


Adjudications are tied to specific facts and parties


Retroactivity


Adjudications are like trials and their results are treated as precedent


Rules tend to be prospective and this can be controlled better than in adjudications


Uniformity


Adjudications, like trials, are driven by specific facts and can treat similar situations differently


Political input


Agency Agenda Setting


Adjudications are driven by the available cases


Agency Efficiency


While a rulemaking can be expensive and time consuming, it can settle issues across a large number of adjudications


Difficulty of Research


Rules are published, although state rules can be hard to find.


Agency adjudication are often not published, especially their full records


Oversight


You can control the outcome of rulemaking much easier than that of adjudication


Downside


Adjudications can be more flexible in the individual cases


Rules can be so abstract or overbroad that they are expensive or difficult to follow


Adjudications are useful when you are not sure what the rule should be and need more info and a chance to experiment


Does not do away with the need for adjudications


Notes and Questions - 221


1- Rulemaking ossification


Rulemaking has gotten so complex and time consuming it has lost its value


First, there are lots of little rules


Second, this probably reflects both regulatory conflict and incompetent agency practice


2 - Authority to make rules


The courts generally look hard to find justification to allow an agency to make rules


§5.2 Definition of “Rule” - 223


§ 5.2.1 Generality and Particularity - 223


APA 551(4)


4) 'rule' means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganizations thereof, prices, facilities, appliances, services or allowances therefor or of valuations, costs, or accounting, or practices bearing on any of the foregoing; 


Acus, A Guide to Federal Agency Rulemaking - 223


Not a clear definition


Things that are not adjudications or licensing


Notes and Questions - 224


2 - states


Critical term is general applicability


Remember London and Bimetalic


3 - Other criteria


Remember the standards for a hearing


If you do not get a hearing, it is probably a rule


5 - Interpretive Guidance


Critical distinction


Does not need notice and comment


Making law or explaining the law


Prosecution guidelines are classic examples


Can be a really fine distinction when the underlying law is vague


When the law is very specific - like the ADA - there may be no room for rules and everything is a guideline


These are important documents but have been hard to find


Probably the biggest benefit of the Internet is putting these online


§ 5.2.2 Prospectivity and Retroactivity  - 229


Legislation is often retroactive - ask anyone hit under superfund


Rules are not supposed to be retroactive, but what does that mean?


I cannot go back and say that you can no longer get paid for in office chemotheraphy and then ask for a refund


I can say you can no longer get paid for in office chemo and make your investment in your stand alone cancer center worthless


Only real limit is ex post facto provision in the Constitution


Bowen v. Georgetown University Hospital - 230


Feds change the way reimbursement is calculated on Medicare costs


What was the retroactive effect of this rule?


Did the court accept this?


What if the "conditions of participation" - the general contract between the federal government and health care providers who want to bill federal health care programs - says that you are subject to retrospective rule changes which require refunds?


Notes and Questions - 232


2 - Scalia's views


Why does this ban on retroactive rules not apply to interpretive rules?


How is this like the court system when a judge finds a new tort cause of action?


Could congress create an exception to the APA and allow a retrospective rule?


5 - second thoughts


The court in a later case found that there could be changes in the way that base year calculations were done, even though these changed past bills


Comptroller classified credit card late-payments as interest


Could not be retroactive because there was no rule before


§ 5.3 Initiating Rulemaking Proceedings - 235


Chocolate Manufacturers Ass’n v. Block - 235


What did Congress tell the agency to do that resulted in these regs?


What did the proposed rule address?


What about fruit juice?


How was the final rule different from the proposed rule?


What was the CMA's claim?


What was the agency defense?


Does the rule have to be the same?


Why have notice and comment then?


What is the logical outgrowth test?


How would you use it in this case?


What did the court order in this case?


What will the CMA do?


Notes and Questions - 238


1 - What steps do agencies sometimes take to get input before a rule is promulgated?


2 - What is a reasonable notice period?


How do you decide if the notice period is adequate?


What about emergencies?


What about California wanting to short circuit its power plant approval process?


3 - Does the entire text of the rule have to be published?


Why might an agency not publish a reg?


How does the Internet affect this?


4 - How is United Steelworkers different from CMA?


5 - Who has to tell - can comments constitute notice?


7 - Information under the rule


What did the court require in Portland Cement v. Ruckelshaus, 486 F2d 375 (1973)


What about Connecticut Light and Power v. NRC, 673 F2d 525 (1982)?


Why is this a big deal in environmental regs?


What are the potential downsides of this policy?


8 - Subsequent additions to the record


What did Rybachek v EPA say about adding supporting information to the final rule?


What did Idaho Farm say?


§ 5.4 Public Participation - 244


Feds have formal rulemaking - discussed later - and informal - notice and comment.


States only have informal.


Congress can and does create hybrid processes in specific laws.


§ 5.4.1 Informal Rulemaking - 245


Notes and Questions - 245


1 - Must the agency allow oral testimony?


Why do agencies sometimes have hearings to allow oral comment?


What about those without resources?


§ 5.4.2 Formal Rulemaking - 247


What APA sections govern formal rulemaking?


What do those sections require?


When is formal rulemaking required?


United States v. Florida East Coast railway Co. - 247


What are facts and what is the railroads' claim?


What did the lower court rule?


What statutory language did the railroads claim supported their right to a hearing?


Did the court agree?


How did it interpret this language?


How did the agency give the railroads a chance to be heard?


What about revising the rule?


Notes and Questions - 250


1 - What does this decision tell us about the court's view of the importance of formal rulemaking?


4 - Why avoid formal rulemaking?


What happened in the peanut hearings?


What was the concern in Shell Oil v. FPC?


Why does just getting the right to be heard at a formal hearing benefit parties that oppose a rule?


§ 5.4.3  Hybrid Rulemaking and the Limits on Judicial Supervision of Administrative Procedure - 253


Background


A lot of this arose from the environmental activism that lead to the first and subsequent Earth Days.


Congress wanted to allow citizens and communities to participate in significant regulatory issues that were seen as public policy debates.


In many cases this was a problem because the agency was given a law that had specific technical requirements that did not include public policy issues.


Courts then began debating their role in reviewing these proceedings


Was it strictly procedural, with deference to the agency?


Should they do a substantive review?


What happened in Ethyl Corp. v. Environmental Protection Agency, 541 F.2d 1 (1976)?





