§ 3.3 The Conflict Between Institutional and Judicialized Decision-Making - 109


Lawyers and the courts in 1930s and before were uncomfortable with something that looked like a trial, but did not have the judge making the final decision


The Morgan cases work through this discomfort.  They are important because they help establish the ground work for modern administrative law.


Remember that in 1936 the United States Supreme Court did not like the new deal and was still fighting with the president.  Since the first case arose from a new deal program setting the commissions for livestock agents, that animus is probably also at work.  Most of the fight behind the switch in time that saved 9 involved agency practice.


§ 3.3.1 Personal Responsibility of Decisionmakers - 110


Morgan v. United States - 110


What procedure did the statutory "full hearing" require?


Did the court see this as a trial?


What did the court require the decisionmaker to do?


Who was the final decisionmaker in this case?


Could the agency use other personnel to assist the decisionmaker?


Notes and Questions - 112


1 - Why does the court want the decisionmaker to "consider and appraise" the evidence?


2. Why would this be a big problem for the Secretary of Agriculture in the modern world?


What are 4 ways the Secretary can avoid the Morgan I duty to consider and apprise the evidence personally?


3 - Intermediate reports


Must the hearing officer prepare a recommended decision?


Must that be available to the parties before the secretary decides?


Morgan II


Was there a hearing requirement in this case?


What did Morgan II rule about an intermediate report and how was this modified by Mackey?


What does due process require when there are issues of witness credibility?


4 - Do the parties get to object to the intermediate report?


Why might you not want to give it to the parties?


Mazzi v. Cavivvhia - NJ 1954


Liquor license revocation hearing


Hearer filed a report and recommendations, but the party did not get it


Why did the court say this was a due process deprivation?


What if the person who heard the evidence also makes the decision?


5 - Morgan I in practice


Matter of Kansas Faculty - 1978


Board members rejected recommendation of hearing officer, but then decided without reviewing the record


Court said that they do have to look at it if they are not going with the recommendations


Generally the courts presume they did review the stuff


6 - How do you prove a violation of Morgan I?


What did the court allow in the KU case?


Do you get to cross-examine the trial judge when you are preparing your appeal of a trial by an Article III judge?


Did Morgan II allow the decisionmaker to cross-examined?


7 Decision on the record


More later


8 - The old MSAPA and some states required the agency decisionmaker to hear oral argument


9 - Problem


School wants to fire teacher for drunkenness


3 hour hearing, brief written recommendation to board to not fire him


Board immediately meets, reads the reports, finds he is a drunk, and fires him.


Due process violation because they did not hear the testimony or get a report of it and yet overruled it?





