Chapter 3. Administrative  Adjudication: Fundamental Problems - 83


§3.1 Statutory Rights to an Adjudicatory Hearing - 83


What is a formal adjudication?


When is this required under the Federal APA?


What about adjudicatory hearings under state APAs?


Which APA section sets the standards for when a hearing is required and what is the controlling language?


Does this apply every time there is a record keep and some type of hearing?


What are the 4 requirements of a formal adjudication? (p84 -  Important)


What is the downside of formal adjudication?


In many cases Congress requires a hearing or a record, but does not use the magic words "on the record" - when does this trigger formal adjudication?


§3.1.1 Federal Law - Right to a Hearing Under the APA - 84


City of West Chicago v. NRC - 85


Why are nuclear power plants controversial?


Who licenses and regulates nuclear power plants?


What did Kerr-McGee process in West Chicago?


Is this bad stuff?


What had piled up?


Why did it pile up?


What did KM want to do?


What act provided for a hearing?


Why do KM and the NRC want an informal hearing?


Can the question be resolved by looking only at the NRC regs which only require an informal hearing?


What language of the AEA does the city rely on to find a right to a formal hearing?


Do the magic words have to be in the statute?


What do you look for?


What about previous hearings on reactors?


What type of agency action is licensing and why?


What does the City claim are its liberty and property interests?


Does the court buy this?


Why doesn't it matter?


How was Mathews v. Eldridge used in this case?


What do the city politicians really want, beyond endless delay?


Notes and Questions - 89


1- Why dodge ALJs?


Limited expertise unless you do a lot of this stuff


Expensive and hard to manage


Can only do hearings, thus a real burden if you cannot keep them busy


2 - Seacoast case


Prior to West Chicago, the courts found that formal hearings were triggered by requirements for a hearing without the magic words.


P. 90.  Add before the last paragraph of N. 2:


Under the Equal Access to Justice Act, a prevailing party is entitled in some circumstances to recover attorneys' fees from the losing agency, but only in cases covered by the adjudication sections of the APA.  See § 10.3 N.4.  In Lane v. USDA, 120 F.3d 106 (8th Cir.1997), the issue was whether hearings provided by the Department of Agriculture's National Appeals Division (NAD) were covered by the APA.  These are hearings to determine whether a farmer should receive relief from defaulted farm loans. 


The applicable statute required hearings but did not use the magic words "on the record" or otherwise refer to the APA.  The court held the hearings were covered by the APA, since the statute called for formal hearings and seemed to require that decisions be made on an exclusive record.  USDA argued that the NAD statute, enacted after the APA, was designed to supersede it, but the court relied on APA § 559, which provides that a "subsequent statute may not be held to supersede or modify [the APA], except to the extent that it does so expressly."  Is this case consistent with West Chicago?


3 - Chemical Waste 1989


Court defers to the agency's interpretation of the ambiguous law - Chevron


4 - Portland Audubon Society v. The Endangered Species Committee


Who was the interested party in this case?


Would his intervention have been OK if this was a federal court trial?


What do we call this type of contact?


Was his participation in the case a legal problem?


Would it have been a problem if this were an informal adjudication?


6 - Comparative Hearings


Ashbacker Radio Corp. v. FCC


What must the agency do if there are competing applications for a single license or permit?


What if there can be more than one licensee but the market will only support one?


7 - Green v. Babbit


Secretary of the Interior decertified Indian tribe without a hearing, which ends the tribe member's welfare and other benefits which are tied to tribal status


How is decertifying an Indian tribe like Goldberg?


How would you argue that a Goldberg hearing was justified under the Mathews factors?


8 - Mel wants to drain the swamp on this land


Skip this one - the court just limited the Corp's power to regulate such lands, saying it was not clearly authorized by Congress.


§ 3.1.2 Rights to a Hearing Under State Law - 93


Do not worry about the MSAPA materials, except as I discuss them in the study guides. We will review the LA APA when we get farther into the chapter.


Morrison v. U of Oregon Health Sciences Center


Flunking out a dental student for "lack of adequate clinical performance" required a hearing because it was a discretionary revocation of a privilege.


Would the result be the same under federal rules as opposed to the Oregon APA?


Sugarloaf Citizens Ass’n v. Northeast Maryland Waste Disposal Authority - 94


What is the difference between legislative facts and adjudicative facts? (end of the case)


Which would entitle the plaintiff to a hearing?


What type of facts are these?


Metsch v. University of Florida - 95


Plaintiff wants a hearing on his being denied admission to the law school


Why was he denied?


Would a hearing help improve the accuracy of the decision?


Why does he claim he was entitled to a hearing under the Florida APA?


What does subsection (5) exempt?


Why does plaintiff claim it does apply?


Does his desire to go to law school meet the substantial interest test?


Notes and Questions - 97


Read through these to get an idea about how states differ, but we will not discuss them.


§ 3.2 Limiting the Issues to Which Hearing Rights Apply - 100


Heckler v. Campbell, 461 US 458 (1983) - 100


Determination of SSI disability


Some things trigger disability without more inquiry - this is called "meeting the listing"


Sometimes you cannot do your job, but there is other work you can do


This case turns on how to determine whether you can do a different job.


Previous to 1978 this was determined by expert testimony


In 1978 the Secretary adopted written guidelines for determining eligibility based on what factors established by Congress?


What did the ALJ find?


What was the basis for the appeals court's reversal?


What did the United States Supreme Court hold?


How can the agency narrow the issues to be decided in an adjudication by using rulemaking?


Why doesn't plaintiff get a hearing on the rules?


Notes and Questions - 104


2 What is suitable for rulemaking?


Can only be used where there is no individualized decisionmaking


Heckler only determined the characteristics of job qualifications


Bowen v. Yuckert


What did this case allow?


Sullivan v. Zebley


How did the rule in this case limit benefits?


Why did plaintiff say this was not allowed by the statute?


What did the court rule?


3 - rules to establish presumptions


AHA v. NLRB


NLRB used a rule to establish the criteria for collective bargaining units in hospitals


Hospital association contested this, saying the law required individualized decisionmaking.


United States Supreme Court said that the agency could use the rule to establish standards which were used in individual cases.


P. 105.  Add to the end of N.3:


The Court has continued to adhere to the American Hospital Ass'n presumption.  Lopez v. Davis, 121 S.Ct. 714 (2001) (upholding Bureau of Prisons regulation that categorically denied early release to prisoners who had been convicted of drug trafficking while in possession of a firearm).


4 - Safety valve


What is the "safety valve for these rule-based determinations?


Is this better than having a formal process for the claimant to request a waiver?


Is a safety valve required by the constitution?


5 - Agency Summary Judgment


Weinberger v. Hynson, 412 US 609 (1973)


Congress amended the food and drug act to require the FDA to review the effectiveness of marketed drugs, not just their safety.


What does the applicant have to show to get a hearing on the withdrawal of the license to sell a drug?


Does the court accept this?


What was the court's Mathew's analysis?


Still took them years to complete the review and get the drugs off the market.


Still paralyzed over medical devices


6 - Showing an issue of material fact


Unless the statute requires a hearing in every case, the agency can require a factual showing to qualify for a hearing.


This arises from the usual cost benefit relationship in agency - Matthew v. Eldridge would not require a pro forma hearing when the party could not win.


Should you have to have a hearing to decide if you need to have a hearing?





