§ 11.2 Timing of Judicial Review - 667


§ 11.2.1 Introduction - 667


Basic Categories


What is ripeness


What is exhaustion of remedies


What is the primary jurisdiction issue?


§ 11.2.2 The Final order Rule - 669


FTC v. Standard Oil of California (1980) - 669


What was the FTC ruling?


Why does Socal want to contest this intermediate finding?


What did the United States Supreme Court find that the FTC had to be to be reviewable?


How is this complaint different from the rule in Abbot Labs?


How does Socal contest the argument that is not a final action?


How does the court distinguish finality from exhaustion?


What is Socal worried about?


Will this intermediate ruling be reviewable when there is final agency action?


Notes and Questions - 672


1 - The final order rule


What are the requirements for a final order under sec. 704 of the APA?


2 - When is a non-final order final - the DDT case?


3 - What is the Catch 22 in Franklin v. MA?


7 - Is administrative delay enough to justify finality?


§ 11.2.3 Ripeness - 675


Abbot Labs v. Gardner - 675


Why did Abbot and others want pre-enforcement  judicial review?


What did plaintiffs argue was wrong with the regulation?


Why did the FDA claim the action was not ripe?


What is the first question in a ripeness analysis?


What is the two part test?


Is this a question of law or fact?


Does it depend on agency discretion?


Does defendant have a significant injury?


Did plaintiffs ask for an injunction?


Why did the court say this matters?


Did the United States Supreme Court allow the review to continue?


Toilet Goods v. Gardner - 678


What was the factual issue in this case?


How was the injury requirement different in this case and Abbott?


What is the equitable problem with defendant's complaint?


Notes and Questions - 680


Subsequent United States Supreme Court cases have limited Abbott Labs and made it more difficult to get pre-enforcement review.  This is especially true if congress provides alternative review mechanisms and indicates that it wants to limit pre-enforcement review.


5 - Short time limits on review


What if congress sets a 60 day limit on reviewing a rule?


An agency's regulations may be attacked in two ways once the statutory limitations period has expired. 


First, a party who possesses standing may challenge regulations directly on the ground that the issuing agency acted in excess of its statutory authority in promulgating them. A challenge of this sort might be raised, for example, by way of defense in an enforcement proceeding


The second method of obtaining judicial review of agency regulations once the limitations period has run is to petition the agency for amendment or rescission of the regulations and then to appeal the agency's decision. We have distinguished three types of challenges on appeal.


7 - Judicial Stays


Why is getting an injunction critical to pre-enforcement review?





§ 11.2.4 Exhaustion of Administrative Remedies - 686


McCarthy v. Madigan - 686


NOTE - This case has been overruled by statute for prisoners - see supplement.  It is still good law in other situations.


What action did the prisoner bring?


What remedy was he seeking?


Was that remedy available from the prison administrative grievance process?


What can the prisoner gain by exhausting his administrative remedies?


How does the prison appeals process burden the inmate?


What are the twin purposes of the exhaustion doctrine and how does it support these purposes?


What is the most important determinate of whether exhaustion applies in the federal system?


Did Congress require exhaustion for prisoner Biven's claims?


Does the prisoner have to exhaust his remedies?


Why does seeking access to medical care increase the chance that the prisoner can skip the appeals process?


Will the record of the appeals process assist the court in making its decision?


What did the concurrence say?


New Jersey Civil Service Ass’n. (NJCSA) v. State - 691


What was being contested in this case?


Was there a final action, which ends the exhaustion problem?


Was the AG's opinion a final agency action?


What made it final?


What is the other ground for skipping exhaustion?


Notes and Questions - 693


1 - Exhaustion of remedies or of litigants?


What does Portela-Gonzales tell us about the court's willingness to relax exhaustion requirements even when exhaustion is not required by statute?


What is the futility doctrine and how do you satisfy it?


What does this look like from other areas of adlaw?


What are the factors to balance in exhaustion cases?


Exhaustion and Federal law questions


While the federal courts generally require exhaustion, when may the litigant go directly to court?


What if Congress requires exhaustion and the plaintiff is bringing a facial challenge?


7 - Exhaustion as preclusion


How is this like a trial?


How was this modified in Sims v. Apfel, 530 U.S. 103 (2000)?


Contrary to the usual rule, issue exhaustion is not required in Social Security cases.  Sims v. Apfel, 530 U.S. 103 (2000).  In these cases, private parties are often unrepresented by counsel and may be quite unsophisticated.  The hearings before an ALJ are non-adversarial; the government is not represented by counsel and the ALJ is supposed to develop the record and raise appropriate issues.  Exhaustion of remedies in Social Security cases (by appealing to the Appeals Council) is required by statute but issue exhaustion is not required by either statute or regulation.  Moreover, the agency did not warn claimants that they had to exhaust all issues before the Appeals Council.  The latter point was critical to Justice O'Connor, who provided the fifth vote necessary to make up a majority.  Under these unusual circumstances, the Supreme Court allowed a Social Security claimant who had exhausted remedies to raise an issue in court that had not been raised before the Appeals Council.


1983


Do plaintiffs bringing 1983 claims have to exhaust state administrative proceedings?


Why?


Is this a good policy?


§ 11.2.5 Primary Jurisdiction - 699


Farmers Insurance Exchange v. Superior Court - 699


How do primary jurisdiction and exhaustion differ?


Notes and Questions - 703


1 - What are the standards the court should use to determine who has primary jurisdiction?


May courts defer to agency findings in criminal cases?


5 - Private rights of action


Cort v. Ash, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d 26 U.S.Pa. Jun 17, 1975


What are the factors relevant in determining whether a private remedy is implicit in a statute not expressly providing one?


End of the course!!!





