Chapter 4. The process of Administrative Adjudication - 163


§ 4.1 The Pre-Hearing Phase: Notice, Investigation and Discovery - 163


§ 4.1.1 Notice and Parties to Adjudication - 163


Block v. Ambach - 163


When did this start?


When was the case decided?


How long did the hearing last?


What was the doc doing during this period?


What did he claim denied him due process?


What criminal law issue does this raise?


Does this also apply to administrative determinations?


What did he fail to raise as a defense that undermined his case?


What was his defense?


Important - AGENCY LAW IS NOT CRIMINAL LAW


You do not get criminal due process


In return, the agency cannot put you in jail


This is a big deal - even though an agency can take your license and your money.


This guy got a lot of process


The court might have stayed his suspension while it heard the case


Notes and Questions - 165


2 - Statutes of limitation


Why do licensing proceedings generally not have SOLs?


When might a licensee argue that the case is too old?


3 - Notice


While Block did not require specific allegations of time and place, this was also less relevant because these were continuing violations


Agency must give enough notice to allow the defendant to prepare a defense


4 - Forcing a hearing


If the med board did not act, could the patient force them to have a hearing and consider the charges?


May statutes do allow third party interventions, especially in zoning and environmental matters.


5. Intervention


Can the patient intervene in the proceeding to make sure justice is done?


What happened with interventions in the nuclear power licensing?


Federal law and the APA do not provide for intervention unless it is provided for in the enabling law


United Church of Christ (UCC) v. FCC 


Statute said any interested party could intervene to oppose a license


UCC claimed the station was racist


FCC said no intervention - interested party meant competitor


Court allowed the church to intervene in a broadcast license proceeding


Would it serve the public good?


How else can the FCC learn of listener concerns?


Is this the only group who might contest the action?


Broadcast licensing is a very political game.


P. 169.  Before the last paragraph of N.5, add:


A subsequent case undermines United Church of Christ.  See Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D.C.Cir.1999).  Envirocare had a Nuclear Regulatory Commission license to process radioactive waste.  It feared that the NRC would give its competitor Quivira a new license to process radioactive waste but would impose fewer safeguards than had been imposed on Envirocare.  As a result, Envirocare sought to intervene in Quivira's licensing proceeding.  


The statute provides that the NRC "shall grant a hearing upon the request of any person whose interest may be affected by the proceeding, and shall admit any such person as a party to such proceeding."  The NRC refused to allow Envirocare to intervene in the Quivira proceeding, regardless of whether or not Envirocare would have standing to seek judicial review of the NRC's decision (whether Envirocare would, in fact, have had standing to seek judicial review was disputed). 


The court upheld the NRC's decision.  It stated that the term "interest" is ambiguous.  The word could include any person who had any kind of interest in the proceeding (even a purely academic one), or it could mean any person who would have standing to seek judicial review of the NRC's decision, or it could mean any person concerned with economic or environmental harm that might be caused by an NRC proceeding. 


The NRC interpreted the statute to exclude competitors of a license applicant, fearing that such intervention "could readily burden our adjudicatory process with open-ended allegations designed not to advance public health and safety but as a dilatory tactic to interfere with and impose costs upon a competitor.  Such an abuse of our hearing process would significantly divert limited agency resources, which ought to be squarely—genuinely—focused upon health and safety concerns."  


Under Chevron, § 9.2, a court must accept reasonable agency interpretations of ambiguous statutory language.  Since the court thought that NRC's interpretation of the ambiguous word "interest" was reasonable, it felt compelled to accept it.  It suggested that United Church of Christ and several similar cases were decided prior to Chevron and thus were not controlling.  Moreover, it suggested that imposing a requirement on agencies that they allow parties to intervene just because the parties would have standing to seek review is contrary to the decision in Vermont Yankee, § 5.4.  Vermont Yankee precludes courts from requiring agencies to follow procedures that are not mandated by the APA.


§ 4.1.2 Investigation and Discovery: An Agency’s Power to Obtain Information - 170


Agencies have to get info


They can inspect


They can use a subpoena duces tecum (bring me the document) just like in a civil trial - also called civil investigative demands (CIDs)


Very different from a criminal law "probable cause" inquiry


Note that the Federal APA does not provide for discovery - it must be in some other statute, but that can be a very vague grant of all necessary powers.


What does the LA APA provide?


Craib v. Bulmash, 777 P.2d 1120 (CA 1989) - 170


What did the labor commissioner ask Bulmash to do?


Does he comply?


What did the lower court say?


4th Amendment - search & seizure


Oklahoma Press Pub. Co. v. Walling


Can a subpoena be a search and seizure?


What was the visitorial power?


What standard did Oklahoma Press set for subpoenas?


What did a later case say about penalties for non-compliance?


Did this court agree with OK Press on probable cause?


Why?


Why were the records kept in the first place?


5th Amendment - self-incrimination


What is the 5th amendment claim?


What did Shapiro v. US tell us?


How was this limited by Marchetti v. US


What is this case like?


Dissent says the California constitution provides more protection than the federal constitution.


Notes and Questions - 174


1 - Judicial enforcement


Old law - ICC v. Brimson (1894) said an agency had to go to court to enforce a discovery order.


Might not be necessary now, but Congress has assumed that judicial enforcement is necessary


One problem is whether you let the agency order the police to break in the door


2 - Defenses to Subpoena enforcement


Does the statute apply to the defendant?


Did the agency screw-up issuing the subpoena?


Overly broad - hard to convince the court


CAB v. Hermann


all the records of an airline and its stockholders for 38 months.  They could let the agency inspect them on the premises to save copying costs.


Could be struck if it was shown to be harassment


Sometimes 1st amendment freedom of association can be plead to protect info that is not necessary for the agency - Dole v. Service Employees Union


No right to notice when the agency subpoenas records from a third party


California rejects and will require notice in some cases


 3 - State law and CIDs


Some states are more restrictive


NY said it had to be more than just saying there were complaints against the doctor


4 - Privileges -  all evidence issues


Can claim 5th amendment privilege in fed agency proceedings, but little chance of getting it


Attorney client applies


Warning - cannot shelter records or info that is subject to agency review in regulated industries


Marital privilege applies


Like other civil matters - cannot refuse to take the stand


Can refuse to answer, but loses the cases if it is critical info


What happens where there are parallel civil and criminal proceedings?


Some agencies can give immunity, with help of US attorney


No privileges for corporate records even in criminal proceedings, even if they incriminate the person providing them


Cannot assert privilege for documents in the hands of a third party


No privilege if the documents are seized with a search warrant because no compelled disclosure


 Contents of private papers are not privileged - not compelled to make them, but can be a problem if admitting you have them is incriminating


No privileges for statutorily required records


5 - Physical searches - inspections


Must have an administrative warrant, unless it is a pervasively regulated industry


No probable cause is necessary


Use neutral standards


Statistical sampling


Scheduled inspections


Can be ex parte


Just intended to prevent harassment


Regulated industries


Usually tied to a license


Liquor and gun dealers


Auto Junk yards


Limited in NY because it was aimed at finding criminal conduct


Banking


Food handling


6 - No exclusionary rule


Maybe if the violation of the 4th amendment is egregious


7 - Publicity


Good tool


Few limits


Should the city put food inspection scores on the Internet?


8 - Discovery


Once there is a complaint and an adjudication scheduled there is some right for the party to get info from third parties


States often grant usual civil discovery


9 - Problem


Crime to refuse to pay legitimate insurance claims


Madison Insurance Commissioner (MIC) wants to get the local health insurer who does policies for persons over 55 and Medigap policies


Asks for all records of health insurance for persons over 55


Company has a lot of these spread over several states


60 truck loads, various formats, no one to pull them all together, and the company does not trust the MIC to take proper care of original records.


What can you try to argue on behalf of the company?


§4.1.3 Alternative Dispute Resolution in Administrative Adjudication - 180


Congress passed a law that allows federal agencies to use ADR to resolve disputes


Some states also allow ADR


What are the advantages?


What are the disadvantages?


What does the "record" mean in ADR, esp. mediation - how do you challenge it in court?


§ 4.2 The Hearing Phase - 182


§ 4.2.1  Evidence at the Hearing - 182


Reguero v. Teacher Standards and Practices Commission - 182


What did the commission do and on what evidence?


What did plaintiff want?


What was plaintiff's rebuttal evidence?


What was plaintiff's claim in his lawsuit?


What is the Residuum Rule from Carroll v. Knickbocker Ice (1916)?


Why have most courts rejected this rule?


What did this court replace the residuum rule with?


The question becomes - what is substantial evidence, not what is hearsay?


Does this really make a difference?


How does the court say the commission could have gotten better evidence?


What assumption did the schools experts base their opinions on?


Was this contradicted?


Court decided there was not substantial evidence, in part because the agency did not get the best evidence easily available.


Notes and Questions - 185


1 - Admission of Evidence


What is the purpose of the rules of evidence?


How are the rules of evidence different in judge only trial?


Is this more like an agency proceeding?


Why should agencies have different rules from courts?


What is the harm from an agency adopting the rules of evidence?


2 - Residuum rule


Feds reject this


Majority of the states still use it


LA Law:


Many Louisiana intermediate appellate decisions have followed the "residuum rule", which holds generally that hearsay evidence, at least when not objected to, may be used in administrative proceedings for limited purposes such as corroboration, but that such evidence cannot form the sole basis of the decision. Toliver v. Doyal, 297 So.2d 476 (La.App. 2nd Cir. 1974); Gardere v. Brown, 170 So.2d 758 (La.App. 1st Cir. 1964); 36 A.L.R.3rd 12 (1971).


The basic premise of these decisions is that while R.S. 23:1634 requires a court to accept the factual findings of the board of review which are supported by sufficient "evidence", the "evidence" referred to in the statute means competent evidence. Hall v. Doyal, 191 So.2d 349 (La.App. 3rd Cir. 1966). According to that reasoning, a court determining sufficiency of evidence (which is a question of law) must find some competent evidence to support an administrative decision and cannot affirm the decision solely on hearsay evidence.


The "residuum rule" has been criticized on the basis of the trend in non-jury cases and administrative proceedings to replace rules of evidence with discretion. It is argued that the exclusionary rules of evidence necessary for jury trials are not directly related to the reliability of such evidence, and when hearsay declarants are not available to testify and the hearsay evidence appears reliable and is not likely under the demonstrated circumstances to yield to cross-examination, an administrative tribunal should be allowed reasonable discretion to receive such evidence and consider it in the light of all circumstances in reaching a decision. See Davis, Administrative Law s 1407 (3rd ed. 1972).


Rothbard v. Gerace, 354 So.2d 225 (La.App. 4 Cir. Jan 11, 1978)


Subsequent LA cases read the law make it clear that hearsay is admissible, but that an administrative decision cannot be based only on incompetent evidence:


Bean Dredging Corp. v. Administrator, Div. of Employment Sec., Dept. of Labor, 679 So.2d 1019 La.App.3.Cir.,1996; and Schackai v. Louisiana Bd. of Massage Therapy, 767 So.2d 955 La.App.1.Cir.,2000


It appears that the test is whether the record shows sufficient evidence to support the agency's finding, including allowing the agency to use its own expertise when that is applicable.


3 - Hearsay and Substantial Evidence


The usual standard - discussed later


4 - Hearsay and Confrontation


Deportation order


INS found that defendant's marriage was a sham


Defendant says he was denied the right to cross-examine witnesses - court said this was a right, but one based on statute:


Olabanji argues that the IJ erred in admitting the statements of his wife and INS' forensic document analyst as evidence against him without affording him an opportunity to cross-examine them. The rules of evidence, including those that exclude hearsay, do not govern deportation proceedings. Bustos-Torres v. I.N.S., 898 F.2d 1053, 1055 (5th Cir.1990). But immigration judges must conduct deportation hearings in accord with due process standards of fundamental fairness. Id. (citing Bridges v. Wixon, 326 U.S. 135, 154, 65 S.Ct. 1443, 1452-53, 89 L.Ed. 2103 (1945)). "Congress has set by statute certain standards a fair hearing must include...." Drobny v. I.N.S., 947 F.2d 241, 244 (7th Cir.1991) (emphasis added). Among these requirements is that people in deportation proceedings "shall have a reasonable opportunity ... to cross-examine witnesses presented by the Government." 8 U.S.C.A. § 1252(b)(3) (West Supp.1992); see also Gonzales v. Zurbrick, 45 F.2d 934, 937 (6th Cir.1930) ("The right to cross-examine even in deportation proceedings is a constitutional one.").


Why are there so many INS cases?


Huge numbers of illegal immigrants


Small number of hearing officers and staff


Congress has given summary power, but the courts hate that


They want people to get to stay as long as the proceedings are stretched out


Then they want them to stay because they have been here so long


Elian Gonzales is a classic.


Should never have set foot on shore in the US


We cannot figure out our policy on immigrants, so the agency is caught


5 - Burden of Persuasion


Since these are civil proceedings, the burden is usually preponderance of the evidence


Sometimes, as in mental health proceedings or others with substantial liberty interests, it is clear and convincing


P. 187.  Add to first paragraph of N.5:  


However, the burden of proof to establish an exception from a regulatory statute is on the party asserting that the exception exists.  NLRB v. Kentucky River Community Care, Inc., 121 S.Ct. 1861 (2001) (employer has the burden to prove that nurses were supervisors who are excluded from employee bargaining units). 


6 - Judge's role


Judges in civil and criminal trials are not intended to make sure the evidence is properly introduced, making sure that people with bad lawyers are really screwed


Adlaw judges are expected to see that justice is done, which includes helping people get their evidence before the court


Especially important when the party is not represented by an attorney, as is often the cases in benefits disputes


7 - Closed or open hearing


Some right to an open hearing


Addressed by many sunshine and open meetings laws


§ 4.2.2 Official Notice - 189


General notes


There are always exceptions to the law because we have a lot of district judges and not every wrongly decided case gets appealed and if it does, the SC only takes the important ones.


Inspections


Must have an administrative warrant, unless it is a pervasively regulated industry


No probable cause is necessary


Use neutral standards


Statistical sampling


Scheduled inspections


Can be ex parte


Just intended to prevent harassment


Some times you need a more specific warrant


OSHA


Licenses can be predicated on right to inspect without a warrant or notice


Can still complain of harassment


This is all under the United States Supreme Constitution


Some state laws and constitutions require more process and more in the way of warrants


What is Agency Notice?


How do you handle the problem that the decisionmaker is taking notice when he uses his own expertise, but that is not something in the record that the parties are able to respond to?


Does the LA APA allow this?


Four separate issues:


When is agency taking notice of a fact, as opposed reaching a conclusion on their own expertise?


If the agency is taking notice, what rights does the defendant have to contest the notice?


How far may the agency rely on its own expertise, including disregarding the unopposed testimony of defendant's expert?


How must the agency document its use of its own expertise to take notice of a fact?


The Record


The key is the record


The court has to have something to review, and most of these cases are really about the absence of information in record that lets the court figure out what the board was doing.


If the court can figure it out, they usually defer.


Franz v. Board of Medical Quality Assurance - 189


Board suspended his license for a year, put him on 10 years probation, and found him guilty of gross negligence, dishonesty, and falsifying a medical document


Facts


What happened to the patient in this case?


Opinion


What is the doc claiming was done improperly in the hearing?


Why is this less of a problem for a board of physicians?


How would this change if the board had lay members?


A majority of lay members?


Why did the trial court reject this view of the need for a record?


Why does the doc need more detailed notice of the facts to be reviewed?


Did the court limit the board to relying on expert testimony?


Will this standard be different before the court?


What  about facts that are not subject to expert knowledge - does the doc get notice of them?


Did the court let him go back to practice while the board had a rehearing?


Why not?


Notes and Questions - 192


2 - Rebutting officially noticed evidence


If a party has a right to rebut facts that the agency takes notice of, why did the court uphold the finding about Anaheim hospital?


How can a defendant rebut issues that come up for the first time in the decision?


3 - Legislative Facts


What are these again?


What if the agency adopts a policy that every doc who over-prescribes amphetamines loses his license for a year?


What issue does this leave open?


Legislative facts can be contested though briefs and motions to reopen


This is different from contests regs - that is done through the notice and comment process


4 - Notice or evaluation of evidence?


This is murky - is the agency taking notice or making up its own mind?


The problem is the right to rebut and that ability for the court to review


The agency can ignore witnesses


Best if the agency gives the party notice at the hearing that it has objections to the witness testimony


Not necessary if it explains in the record why there was no way to rebut its findings


5 - Problem


Land lord petitions rent control agency to raise the rents


Shows his investment at $2,000,000


His expert says 12% is a fair rate of return


Tenant says he is lying - he told her it was only 1.4M


Board rolls back the valuation and the rate of return


What are the issues?





